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JACKSON, APRIL  TERM,  1883. 


John  Willett  v.   Corporation  of  Bellvillb. 

COBPOBATIONS,  MuinciPAL.  Change  of  limits.  Chameery  courts.  The 
courts  of  chapoery  in  this  State  are  not  authoriied  by  the  act  of 
1871,  ch.  64,  to  change  the  territorial  limits  of  a  municipal  corpo- 
ration. 


FROM   CROCKETT. 


Appeal   in   error   from   the  Circuit  Court  of  Crockett 
county.      J.  T.  Carthel,  J. 

John  Wi  Buford  for  Willett. 

Cooper,  Buchanan  &  Spence  for  Bellville. 

Cooper,   J.,  delivered   the  opinion   of  the   court. 

This  is  a  petition    by  Willett  to   the    circuit  court 

to  supersede  a   warrant    to   distrain    his    property    for 
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taxes  alleged  to  be  due  the  municipal  corporation  of 
Bellville.  The  town  of  Bellville  was  incorporated 
by  an  act  of  the  Legislature  passed  in  1869,  and 
specifically  designating  its  boundaries.  The  land  of 
the  petitioner,  on  which  the  taxes  were  assessed,  was 
included  in  the  boundaries.  In  the  year  1873  the 
corporate  authorities  filed  a  petition  in  the  chancery 
court,  under  the  act  of  1871,  ch.  54,  praying  that 
the  charter  "  be  altered,  amended  and  changed/' 
Upon  the  hearing  of  this  petition  of  the  corporate 
authorities  on  May  30,  1873,  the  chancellor  made  an 
order  or  decree  changing  the  boundary  lines  of  the 
town,  designating  them  by  metes  and  bounds,  so  that 
the  land  of  the  petitioner  on  which  the  taxes  in 
controversy  were  assessed  was  excluded  from  the  cor- 
porate limits.  The  only  question  in  the  case  is 
whether  this  change  was  valid.  The  circuit  judge 
thought  not,  and  dismissed  the  petition  on  motion. 
The  petitioner  appealed. 

Shortly  after  the  adoption  of  the  new  Constitu- 
tion of  1870,  the  Legislature  undertook  by  the  act 
of  1871,  ch.  54,  to  confer  upon  the  chancery  court 
the  power  to  create  and  organize  corporations,  both 
private  and  municipal.  Under  the  State  Constitution 
of  1834,  this  court  had  held  that  the  power  to  grant 
charters  of  incorporation  was  vested  exclusively  in 
the  Legislature,  and  could  not  be  delegated :  State 
v.  Armstrong y  3  Sneed,  634.  On  the  other  hand,  it 
was  also  decided  that  the  Legislature  might  authorize 
the  county  court  to  organize  a  municipal  corporation 
under     an    act    fully    defining    the    powers,    privileges 
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and  immunities  of  the  corporations  thus  organized^ 
the  metes  and  bounds  of  the  territorial  limits  of  the 
municipality  being  designated  in  the  petition  of  the 
inhabitants  for  its  organization :  Mayor  of  Morristown 
V.  SheltoUf  1  Head,  24.  The  same  questions  were 
raised  by  the  act  of  1871,  ch.  54,  and  were  again 
considered  and  determined  under  the  Constitution  it 
1870.  And  the  courts  reached  precisely  the  same 
conclusion,  that  the  power  to  incorporate  was  legisla- 
tive and  could  not  be  delegated,  while  the  Legisla- 
ture might,  by  general  laws,  provide  "for  the  organ- 
ization of  all  corporations  created"  after  the  adop- 
tion of  the  new  Constitution :  Chadwell  et  a?.,  ex  parte, 
3  Baxt.,  98;  S.  C,  1  Tenn.  Ch.  95;  ex  parte  Burns, 
1  Tenn.  Ch,  83.  The  act  of  1871  was  declared  to 
be  unconstitutional  and  void  in  so  far  as  it  under- 
took to  confer  upon  the. ^  court  of  chancery  the  power 
to  create  corporations,  in  the  sense  of  granting  to 
them   corporate   franchises. 

The  authority  which  the  act  of  1871  undertook  to 
give  to  the  chancery  court  in  relation  to  municipal 
corporations  is  contained  in  sections  6,  7  and  8.  By 
the  first  of  these  sections,  when  the  inhabitants  of 
any  town  or  village  desired  to  have  the  same  incor- 
porated, any  three  of  the  inhabitants  might  apply  to 
the  chancery  court,  and  that  court  might  appoint 
commissioners  to  fix  the  boundaries  of  the  town,  who 
should  make  a  report  to  the  clerk  of  the  court, 
:whereupon  an  election  was  to  be  held  in  the  mode 
prescribed)  and  if  a  majority  of  the  votes  within  the 
ji>cundarie8  should  be   in  &vor  of  the   corporation,   the 
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coart  might  declare  the  town  to  be  incorporated. 
The  next  section  commences  thus:  ^'The  chancerj 
courts  of  this  State  are  authorized  to  alter,  amend  or 
revise  the  charter  of  any  town  or  village  incorpo- 
rated by  said  court,  or  by  act  of  the  Legislature, 
on   application  of   the  authorities  of   said   incorporated 

• 

town/'  The  third  section  is:  "The  powers  and 
privileges  of  incorporated  towns  created  by  authority 
of  this  act,  shall  be  as  prescribed  in  the  Code  of 
Tennessee  from  section  1358  to  section  1399  inclu- 
sive/' The  sections  referred  to  relate  to  municipal" 
corporations,  prescribing  their  powers  and  mode  of  or- 
ganization. By  their  provisions,  the  boundaries  of 
the  municipality  are  to  be  designated  by  the  peti- 
tioners,  and   determined  by   a   vote  of  the  inhabitants. 

When  sections  6  and  8  of  the  act  of  1871  are 
read  in  connection,  it  is  obvious  that  the  Legislature 
creates,  and  the  chancery  court  only  organizes  the 
corporations  formed  under  them.  The  seventh  sec- 
tion in  authorizing  the  court  "to  alter,  amend  or  re- 
vise'' an  existing  charter  goes  beyond  this,  and  ig 
unconstitutional  and  void.  For,  as  said  by  this  court 
in  Mayor  of  Morristown  v.  Shelton,  the  court,  whose 
province  is  only  to  organize,  cannot  "add  to  or  di- 
minish the  powers,  privileges  and  immunities  granted, 
nor  make  the  least  change  of  any  kind  in  the  char- 
ter" of  the  Legislature.  For  to  do  so  would,  be  t« 
make  a  different  corporation  from  the  one  prescribed 
by  the  Legislature,  and  would  be  to  crjeate,  not  t% 
organize. 

This  is  conceded  by   the  counsel  of  the  appellant 
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in  bis   argument   in   this   coart,  but  be   ingeniously   in- 
sists tbat  a   cbange    of    tbe    boundaries    of  the    town 
would   not  be    amenable    to    this    objection^    and    that 
the   change    made    by   the    chancery    court,    by   which 
his   client's   land   was   thrown    outside   of   the  limits   of 
iihe   municipality,    was    valid.       Such    a    change,    how- 
ever,  would   not   be,  in   any   proper    sense,   to    "alter, 
amend  or   revise  •  the   charter/'       For  the  court  in   the 
Morristowu/  case   distinguish    between    the   charter   cre- 
ated  by   the    Legislature,    and    the    localization   of  the 
town   by   boundaries,    which    was    left    to   the   vote   of 
-the   inhabitants.       Both    the    general    act   embodied  in 
the    Code   in    relation    to    municipal    corporations,   and 
the   act   of  1871,   leave    the   locality  to   be   determined 
by   the   resident   voters.       No   other   mode  is  anywhere 
designated,   and   if  it   be    conceded    that    the    Legisla- 
ture  might  have  clothed  the    chancery   court  with   au- 
thority  to  enlarge   or    diminish    the    boundaries    of   a 
municipal   corporation   upon  the  application  of  the  cor- 
porate  authorities,   it   clearly   has   not   done   so   by   the 
provisions  of  the  act  under  consideration.      The  boun- 
daries   of    a    municipal    corporation    as    fixed    by   the 
Legislature   in   the   charter    cannot    be   changed   except 
by   the  Legislature,    or    in    the   mode   specifically   pre- 
scribed   by    the    Legislature.       The   corporate    authori- 
ties cannot   change   them    without    the   consent   of  the 
government:      Norris  v.  Mayor   of  Smithville,   1   Swan, 
164;     McCalUe     v.    Mayor    of    Chattanooga,    3    Head, 
-318.       Nor  can   the  court  of  chancery    upon    the    ap- 
plication  of  the   corporate    authorities   unless   expressly 
•authorized,  if  at  all.       Judgment   affirmed. 
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Parker  Campbell  v.  J.  W.  Hubbard. 

1*  Supreme  Court  Practice.  JRevivor.  NoTi^resident  heirs.  The  non- 
resident heirfl  of  the  appellant  in  an  action  of  replevin,  who  was  the 
defendant  below  and  who  died  pending  the  appeal  in  this  court,  may 
revive  the  suit  in  their  names,  if  no  person  •  will  administer  on  the 
estate  in  this  State. 

2.  Same.    Same,  Plea.    Upon  motion  made  to  revive,  the  appellee  maj 

plead  that  the  persons  moving  are  not  the  heirs  or  all  the  heirs  of 
the  deceased,  and,  upon  issue  joined  on  the  plea,  the  proof  of  heir- 
ship may  be  made  in  open  court,  or  by  depositions  taken  on  notice, 
or  before  the  clerk  upon  a  reference  to  him  for  the  purpose,  the  latter 
being  the  most  convenient  mode. 

3.  Same.    Same.    Same.    It  is  not  a  good  plea  to  the  motion  to  revive  that 

the  appellant  had  made  a  will  in  the  State  of  his  domicil,  which  had 
been  probated  in  that  State,  and  that  certain  persons  named  therein 
had  qualified  as  executors  thereof  under  the  laws  of  that  State.  ' 


PROM    CROCKETT. 


Appeal  in  error  from  the  Circuit  Court  of  Crockett 
county.      J.   T.   Carthel,   J. 

C.   C.   Moss   for   Campbell. 

Latta  &  Richardson,  W.  H.  Biggs  and  W.  I. 
MoFarland   for   Hubbard. 

Cooper,  J.,   delivered   the   opinion   of  the  court. 

Action  of  replevin  by  Hubbard  against  Campbell, 
in  which  the  verdict  and  judgment  were  in  favor  of 
the  plaintiff,  and  defendant  appealed  in  error.  Since 
the   appeal   Campbell   has  died,   and   certain   persons    as 
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his  heirs  have  moved  the  court  to  revive  the  suit  in 
their  names,  no  person  having  been  found  willing  to 
administer  in  this  State.  Hubbard  resists  the  revivor 
by  pleading  that  the  persons  applying  to  revive  are 
not  the  [heirs  at  law,  nor  the  sole  heirs  of  Parker 
Campbell,  deceased.  He  further  files  a  plea  to  the 
effect  that  Parker  Campbell  died  a  citizen  of  the^  State  of 
Virginia,  having  made  a  will  which  has  been  probated 
in  that  State,  and  certain  persons  named  have  qualified 
under  the  laws  of  Virginia  as  executors  of  said  will, 
and  that  the  suit  should  be  revived  in  their  names, 
and   not  the   names   of  the   heirs   at   law. 

By  statute  "no  appeal  or  writ  of  error  in  any 
cause  or  court  shall  abate  by  the  death  of  either  plain- 
tiff or  defendant,  but  may  be  revived  by  or  against 
the  heir,  personal  representative,  or  assignee,^^  in  the 
mode  prescribed:  Code,  sec.  2854.  The  action  may 
be  revived  by  the  proper  person,  entitled  to  decedent's 
place,  by  motion  alone.  And  by  the  adverse  party 
against  such  proper  person  by  consent  of  that  person 
on  mere  motion;  and  without  consent  by  scire  fadds 
or  notice:  Code,  sees.  2855,  2856.  If  no  person  will 
administer  on  the  estate  of  a  deceased  plaintiff  or  de- 
fendant, the  suit  may  be  revived  against  the  heirs  of 
the  decedent:  Code,  sec.  2849.  Rules  of  practice  have 
been  adopted  by  this  court  with  a  view  to  the  en- 
forcement of  the  provisions  of  the  statutes  where  the 
person  against  whom  the  suit  is  sought  to  be  revived 
is  a   non-resident   of  the   State:     1    Heis,,   786. 

These  statutory  provisions  are  plain  enough  on  their 
fece,   and   have   been   repeatedly  acted  on  by  the  court. 
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It  has  been  held  that  the  heirs  of  a  deceased  plain* 
tiff  may  revive  the  suit  in  their  names  when  no  person 
will  administer  on  the  estate:  Boyd  v.  Tiizery  6  Cold,, 
668.  And  that  a  suit  may  be  revived  against  the 
heirs  of  a  deceased  defendant:  Brown  v.  RoccOy  9 
Heis.^  187.  The  statutes^  it  has  also  been  held^  equally 
apply  ^here  the  persons  by  or  against  whom  the  re* 
vivor  is  sought  are  non'residents  of  the  State:  Foster 
v.  Burem,  1  Heis.^  783.  And  to  the  very  character 
of  case  now  before  the  court  in  a  replevin  suit: 
Edgington  v,   Jamiaon,   2   Lea,   569. 

Under  these  statutes,  where  persons  claiming  to  be 
the  proper  representatives  of  deceased  parties  present 
themselves  and  move  to  revive,  the  opposing  litigant 
may  resist  the  revivor  upon  any  sufficient  ground, 
such  as  that  they  are  not  the  heirs  or  all  the  heirs, 
and  the  court  must,  in  acting  upon  the  motion  to  re- 
vive, pass  upon  and  decide  the  question:  Mayjidd  v, 
Stephenson,  6  Baxt.,  397  ;  Berrigan  v.  Fleming,  2  Lea, 
271.  The  first  plea  filed  in  this  case  is  therefore  a  good 
plea.  The  persons  claiming  to  be  the  heirs  of  Parker 
Campbell  are,  it  seems,  citizens  of  the  State  of  Vir- 
ginia. The  proof  of  heirship  might  be  made  in  open 
court,  or  by  the  deposition  of  witnesses  taken  upon 
notice,  or  before  the  clerk  upon  a  reference  to  him 
for  that  purpose.  The  latter  mode  is  the  most  con- 
venient to  the  court  and  the  parties,  and  has  been 
adopted  in  practice.  The  supposed  heirs  may  join 
issue  on  the  first  of  the  pleas  filed  in  this  case,  and 
and  have  a  reference  to  the  master  ,to  take  proof  and 
report  the  facts. 
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The  other  plea  is  clearly  void,  because  it  does  not 
state  facts  from  which  the  court  can  see  that  the 
will  alleged  to  have  been  made  and  probated  in  the 
State  of  Virginia  undertook  to  dispose  of  the  right 
of  action  in  question:  WiUiama  v.  Saunders,  5  Cold,, 
60.  Whether  a  will  of  personalty  executed  in  another 
State  and  there  probated  can  be  noticed  by  the  courts 
of  this  State  until  made  effectual  by  our  laws  seems 
to  admit  of  doubt:  Garr  v.  Lowe,  7  Heis.,  84.  But 
there  can  be  no  doubt  that  a  foreign  executor  can 
neither  sue  nor  be  sued  as  such  in  this  State:  Alhup 
V.  AUmp,  10  Yer.,  283 ;     Ycmng  v.  CyNecU  3  Sneed,  55. 


Oeorge  W.  Slatteby  v.  Albert  Lea. 

Pleadings  and  Practice.  Ejectment.  Privity  of  estate.  Charge  of  wuri,, 
A  plaintiff  in  ejectment  cannot  recover  upon  a  demine  in  the  name  of 
third  persons  between  whom  and  himself  there  is  no  privity  of  title 
or  estate,  and  if  in  fact  there  is  no  proof  to  that  effect,  it  is  not  error 
for  the  court  to  charge  the  jury  that  the  plaintiff  is  not  claiming  title 
through  those  persons,  or  at  least  has  introduced  no  proof  tending 
to  show  that  there  is  any  privity  of  estate  or  title  between  him  and 
them. 


FBOM   LAUDEBDALE. 


Appeal  in   error   from   the  Circuit  Court  of-  Lauder^ 
'dale  county.      T.  J.  Flippin,  J. 
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W.  WiLKERSON  and  Job  C.  Mabley  for  Slattery. 
W.  E.  Lynn  for  Lea. 

Cooper,  J.,  delivered   the  opinion   of  the  court. 

Action  of  ejectment,  in  which  judgment  was  rendered 
in  &vor  of  the  defendant,  and  plaintiff  appealed  in  error. 

The  plaintiff  purchased  the  land  in  1866  at  a  ju- 
dicial sale  made  in  a  suit  for  partition  among  the 
children  and  heirs  of  Granville  D.  Searcy,  deceased. 
Granville  D.  Searcy  was  one  of  six  children  of  Rob- 
ert Searcy,  who  was  one  of  the  seventeen  children  of 
Reuben  Searcy,  who  died  in  1815.  The  land,  about 
76  acres,  was  granted  by  the  State  June  20,  1838,  to 
the  heirs  of  Reuben  Searcy,  meaning,  as  the  proof 
clearly  shows,  the  heirs  of  the  Reuben  Searcy  who 
died  in  1815.  The  grant  was  based  upon  a  certifi- 
cate or  warrant  for  a  deficiency  in  land  in  Wilson 
county  held  under  an  old  North  Carolina  grant,  the 
property  of  the  ancestor,  Reuben  Searcy.  The  warrant 
for  the  deficiency  had  been  obtained  by  Robert  Sear- 
cy, and  there  is  proof  tending  to  show  that  the  other 
children  left  to  him  the  fruit  of  his  discovery.  The 
strict  legal  title  of  the  plaintiff,  upon  the  muniments 
introduced  by  him,  would  only  be  ^  of  -^  or  yJt  P*'* 
of  76  acres.  If  he  had  title  to  the  whole  land,  the 
contest  was  one   of  boundary. 

The  original  declaration  contained  only  one  count 
in  the  plaintiff's  own  name.  He  afterwards  filed  an- 
other count  in  his  own  name,  and  the  names  of  R. 
T,  Searoy  and  others,  who  are  shown  to  be  the  heirs 
of  Reuben    Searcy,    Jr.,    who    died   in   1815,  and   was 
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ime  of  the  seventeen  children  of  Reuben  Searcy,  the 
elder.  There  is  not  a  particle  of  proof  in  the  record 
showing  any  connection  between  the  title  of  the  plain- 
tiff and  the  title  of  the  heirs  of  Reuben  Searcy,  Jr. 
His  Honor,  the  trial  judge,  after  explaining  to  the 
jury  that  if,  owing  to  any  irregularity  in  the  parti- 
tion proceedings,  the  plaintiff  had  not  acquired  the  legal 
title  of  the  heirs  of  Granville  D.  Searcy,  he  might 
have  the  benefit  of  their  legal  title  by  amended  dec- 
laration, said:  '^Bat  he  cannot  bring  into  his  suit, 
by  amending  his  declaration,  a  third  party  between 
whom  and  himself  there  is  no  privity  of  title  or  estate 
whatever,  and  under  and  through  whom  he  does  not, 
and  cannot  claim  title.  For  if  this  third  party  could 
recover  on  his  title,  it  could  in  no  way  benefit  the 
origin al  plaintiff.  So  in  this  case,  by  amending  the 
declaration  the  title  to  the  land  is  claimed  to  be  in 
the  heirs  of  Reuben  Searcy,  to  whose  heirs  the  land 
in  controversy  was  granted  by  the  State  of  Tennessee, 
which  grant  has  been  read  in  evidence.  But  the 
proof  introduced  by  the  plaintiff  shows  that  the  Reu- 
ben Searcy,  whose  heirs  are  set  out  in  the  declara- 
tion, was  a  son  of  the  Reuben  Searcy  to  whom  the 
land  was  granted,  and  the  plaintiff,  Slattery,  is  not 
claiming  title  through  the  Reuben  Searcy  heirs  men- 
tioned in  the  declaration,  or  at  least  he  has  introdueed 
no  proof  tending  to  show  that  there  is  any  privity  of 
estate  or  title  whatever  between  himself  and  them.  So 
that  if  they  were  entitled  to  recover  the  land  in  con- 
troversy, or  any  part  of  it,  it  could  not  possibly  enure 
to  his  benefit  so   far   as  this  record   shows.      They  are 
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not  parties  before  the  court  in  the  sense  of  bringing 
a  suit  to  recover  the  land  for  themselves.  They  are 
brought  in  on  the  motion  of  the  original  plaintiff  on 
the  idea  that  he  had  the  right  to  use  their  names,  so 
that  in  the  event  they  could  recover  and  he  could 
not;  nevertheless  the  recovery  would  enure  to  his  benefit. 
This  view  of  the  case  narrows  the  issue  down  between 
the  plaintiff  Slattery  on  the  one  side  and  the  defend- 
ant  on   the   other/^ 

The  only  error  assigned  for  reversal  is  in  this  part 
of  the  charge  as  infringing  upon  the  province  of  the 
jury.  But  in  the  absence  of  any  proof  whatever  to 
show  a  connection  between  the  title  of  the  original 
plaintiff*  and  these  new  parties,  the  charge  could  not 
possibly  prejudice  the  plaintiff.  It  contains,  moreover, 
a  correct  exposition  of  the  law  in  relation  to  the  in* 
troduction  of  new  demises  in  the  declaration  in  an  action 
of  ejectment.  And  if  the  charge  had  assumed  as  con- 
ceded the  feet  that  the  plaintiff^  was  not  claiming  title 
through  the  heirs  of  Reuben  Searcy  mentioned  in  the 
declaration,  it  was  the  duty  of  the  plaintiff  to  object 
to  the  assumption  at  once.  For  otherwise  his  conduct 
would  operate  as  a  fraud  upon  the  court.  A  judge 
may  well  narrow  the  matters  submitted  to  the  jury  in 
accordance  with  the  express  or  fairly  implied  conces- 
sions of  the  parties,  so  as  to  lighten  the  labor  of  the 
jury,  and  hasten  the  dispatch  of  business:  Hayes  v. 
Cheathamy  6  Lea,  1 ;  McColgan  v.  Lang  ford,  6  Lea, 
108;     Manhve   v.   Searight,   8   Lea   94. 

Affirm   the  judgment. 
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The  State  v.  Lowenhaught. 

Friviusqes.  BeiaU  and  wholesaU  liquor  dealer,  A  retail  dealer  is  one  who^ 
sells  by  small  quantities  to  suit  customers  articles  which  are  bought 
in  larger  quantities  generally.  A  wholesale  dealer  is  one  who  sells 
in  gross  and  not  by  the  small  quantity  to  consumers. 


FROM     TIPTON. 
^ 


Appeal  in  error  from  the  Circuit  Court  of  Tipton 
county.      T.   J.   Flippin,   J. 

Attorney- General  Lea  for  the  State. 

J.   H.   Lauderdale  for  Lowenhaught. 

Freehan^  J.^  delivered  the  opinion   of  the  court. 

The  defendant  was  presented  for  selling  liquor  by 
the  quart,  and  in  larger  quantites,  not  to  be  drank  on 
the  premises,  not  having  any  special  license  so  to  do, 
'  in  violation  as  is  avowed,  of  the  act  of  the  Legisla- 
ture, requiring  wholesale  liquor  dealers  to  take  out  a 
license.  The  presentment  was  quashed  by  the  circuit 
judge,  and   the  State  appealed. 

The  only  question  is,  whether  the  act  as  charged^ 
is   the  subject  of  a  criminal   prosecution. 

By  the  general  revenue  act  of  1881,  page  266,  sec. 
40,  it  is  declared  to  be  a  privilege,  among  other  things, 
to  follow  the  occupation  of  a  "liquor  dealer,  whether 
the  liquors  be   spirituous,   vinous  or  malt.''      This  act 
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passed  April  6^  1881.  By  au  act  passed  next  day, 
entitled  an  act  "to  provide  revenue  for  the  State  of 
Tennessee  and  counties  thereof/'  sec.  4,  page  201,  it  is 
provided  that  "wholesale  liquor  dealers''  shall  pay  a 
privilege  tax  of  $150  and  taxed  *as  other  merchants. 
Ketail  liquor  dealers  are  to  be  taxed  as  other  mer- 
chants, and  in  addition  shall  pay  a  privilege  tax  as 
therein  prescribed;  to- wit,  in  towns  of  one  thousand 
inhabitants  or  less  (150;  of  one  thousand  and  less 
than  five  thousand  $150,  and  over  five  thousand  $200 
per  annum. 

The  presentment  in  this  case  is  very  indefinite  and 
might  well  be  held  to  fail  to  show  the  facts  sufficiently, 
as  to  raise  the  question  intended  by  the  draftsman, 
and  urged   for   decision   in    argument. 

It  is  not  averred  that  the  defendant  is  a  licensed 
tippler  nor  a  wholesale  merchant.  From  the  argu- 
ment we  infer  he  is  a  tippler,  who  sold  by  the  quart 
in  this  instance,  and  by  larger  quantities  than  a  quart, 
not  drank  on  the  premises  or  intended  to  be,  and  the 
gist  of  the  offense  is  contained  in  the  charge,  that  he 
did   not   have  a   license   as   a    wholesale   dealer. 

The  real  questions  are,  whether  a  sale  as  averred, 
charges  a  violation  of  the  law  forbidding  wholesale 
dealers  to  sell,  without  license  for  such  privilege;  and 
second,  whether  in  such  a  case,  the  party  may  be 
criminally  proceeded    against. 

We  have  no  definition  in  terms  in  any  of  our 
statutes  of  a  wholesale  dealer  in  liquor,  nor  of  a  retail 
dealer.  It  is  clear  that  the  occupation  and  business 
of  a   wholesale   dealer  by  46   section   of  act  of  1882,  ig 
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a  privilege  and  is  forbidden  to  be  followed  withont  a 
license;  but  does  this  presentment  charge  the  party 
gailty  of  doing  this?  We  cannot  so  understand  it. 
Mr.  Bouvier  (Law  Diet.,  vol.  2,  page  473),  defines  retail 
*'to  sell  by  small  parcels,  and  not  in  gross."  Retailer 
of  merchandise  as  ^^one  who  deals  in  merchandise  in 
smaller  quantities  than  he  buys — ^generally  with  a  view 
to   profit." 

These  definitions  are  not  clear  nor  full,  and  do  not 
add  much  to  a  distinct  conception  of  the  things  at- 
tempted  to   be   defined. 

We  take  it,  what  is  meant  by  retailing  is  selling 
by  small  quantities,  to  suit  customers,  articles  which 
are  bought  in  larger  amounts  generally.  Now  one  who 
sells  in  this  way,  or  whose  business  is  so  to  sell  is  a 
retail  dealer,  one  who  sells  by  the  nature  of  his  bus- 
iness in  gross,  and  not  by  the  small  quantity  or  parcel 
to  consumers,   is   a  wholesale   dealer. 

While  these  definitions  may  not  include  all  the  ele- 
ments in  detail  of  either  character  of  dealer,  they  go 
far  enough   for   the   decision   of   this   case. 

It  is  not  averred  that  the  defendant  is  a  wholesale 
dealer,  or  that  he  sells  or  did  sell  to  this  party  by 
the  wholesale,  to  be  by  him  retailed,  or  as  a  retail 
dealer,  nor  in  fact  is  there  any  fact  averred  from  which 
the  party's  character  as  wholesale  dealer  can  be  made 
out  except  that  he  "sold  by  the  quart  and  in  larger 
quantities,  not  drank  or 'intended  to  be  drank  on  the 
premises.  It  may  have  been  a  gallon  sold  in  a  jug 
on  the  order  of  a  customer.  It  would  be  an  abuse 
of  language  to  hold  this  would   constitute   a   wholesale 
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dealer  in   liquors^   intended  to   be    provided  for  by  the 
statute. 

For    these    reasons  we  think  the    presentment   was 
properly  quashed^   and   affirm  the  judgment. 


R.   A.   Hunt  v.   Eugenia   Glenn  et  al. 

8iXE  OF  Property  of  Persons  under  Disability.  Wiinesaes.  Upoa 
application  for  the  sale  of  property  of  persons  under  disability,  a 
witness  who  testified  that  he  had  agreed  to  purchase  at  a  designated 
sum,  may  purchase  at  the  sale  of  such  property  and  the  sale  will 
not  be  void  under  sec.  3839  of  Code. 


FROM   GIBSON. 


Appeal  from  the  Chancery  Court  at  Trenton.     John 

SOMERS,  Ch. 

M.  M.  Neil  for  complainant. 

J.  S.  CooPEB  for  defendants. 

TuRNEY,   J.,    delivered  the   opinion   of  the  court. 

The  question  in  this  case -arises  upon  section  3339 
of  the  Code,  ch.  3,  headed  "Of  the  sale  of  property 
of  persons  under  disability.  That  section  is:  "No 
guardian,   next  friend  or    witness    in  such  cause  shall 
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purchase  at  any  sale^  ot  at  any  time  afterwards^  until 
five  years  from  the  removal  of  existing  disabilities ; 
and  if  any  such  person  should  make  such  purchase, 
the  original  sale  shall  become  void^  and  the  infant 
or  married  woman  may  bring  ejectment  for  the  land, 
as  if  no   sale   had  be^n   made/^ 

The  facts  are,  the  trustee  had  contracted  to  sell 
the  land  of  his  cestui  que  trust  to  the  complainant 
at  the  price  of  $2,000.  Doubting  his  power  under 
the  will  to  consummate  the  sale,  he  resorted  to  the 
chancery  court  and  asked  a  confirmation  of  his  sale. 
Complainant  was  introduced  as  a  witness  to  prove, 
and  -did  prove,  only  that  he  had  agreed  to  purchase 
at  the  price,  that  he  was  then  willing  to  execute 
the  contract,  and  his  ability  to  carry  it  out.  The 
Bale   was  confirmed. 

Complainant  now  seeks  to  avoid  his  purchase  be- 
cause  he  was  a   witness. 

We  do  not  think  his  testimony  is  of  the  kind 
contemplated  by  the  statute  to  make  the  sale  void. 
He  does  not  prove  the  ages,  circumstances  and  con- 
dition of  the  cestui  que  trusty  nor  what  other  (if 
any)  property  they  owned  or  were  entitled  to,  nor  any 
cause  or  reason  why  the  property  should  be  sold,  as 
is  required   under   the   statute  referred   to. 

The  purpose  of  the  section  cited  is  to  protect 
persons  under  disability  from  the  artifices  of  persons 
who  may  desire  to  own  their  property  and  may  re- 
sort to  unfair  means,  even  upon  the  witness  stand,, 
to   bring   it   to   sale    that   they   may   purchase. 

In     this    case    the    testimony    of   complainant    is    a 
2— VOL.  11. 
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simple  admission  that  he  agre.ed  to  purchase^  and  was 
willing,  with  the  approval  of  the  court,  to  purchase 
at  a  price  specified,  leaving  the  court  to  find  from 
other  sources  whether  the  facts  authorizing  a  sale 
under   the   law  existed. 

The   chancellor    so    thought,    and   his   decree   is   af- 
firmed. 


Charles  Muller  v.  The  State. 

Criminal  Law.  Sale  of  liquor  on  Sunday,  WUnesaes,  On  the  trial  of  aa 
indictment  against  the^  owner  of  a  saloon  for  retailing  spirituous 
liquors  on  Sunday,  the  bar  keeper  of  the  owner  is  not  compellable 
to  testify,  if  his  answer  would  expose  him  to  a  criminal  charge  for 
the  same  offense. 


FROM    SHELBY. 


Appeal  in  error  from  the  Criminal   Court  of  Shelby 
county.      L.   B.  Horrigan,  J. 

Luke  E.  Wright  for  MuUer. 
Attorney- General  Lea  for  the  State. 

Cooper,  J.j^  delivered  the  opinion  of  the  court. 

MuUer    was    called    as  a  witness    on    behalf  of  the 
State   on  the  trial  of  an   indictment  against  John   W«n- 
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dell  for  selling  liquor  on  Sunday.  MuUer  had  not . 
been  a  witness  before  the  grand  jury  on  the  finding 
of  the  idictment.  Being  asked  by  the  Attorney- Gen- 
eral  if  to  his  knowledge  the  defendant  Wendell  had 
sold  spirituous  liquors  on  Sunday  within  twelve  months 
before  indictment  found^  Muller  said  that  he  was^  and 
had  been  for  several  years  last  past  the  bar-keeper  of 
the  said  Wendell,  and  could  not  testify  to  the  selling 
of  spirituous  liquors  by  him  on  Sunday  without  crim« 
inating  himself;  and  for  that  reason  alone  he  declined 
to  answer.  The  Attorney- General  then  stated  in  open 
court  that  he  would  not  prefer  an  indictment  against 
Muller  upon  said  charge.  The  court  thereupon  ruled 
that  said  Muller  must  answer  the  question,  and,  upon 
his  still  declining  to  do  so  for  the  reason  given,  the 
court  adjudged  him  in  contempt,  and  fined  him  fifty 
dollars.  From  this  judgment,  Muller  appealed  in 
error. 

A  witness  is  not  compellable  to  testify  where  it 
reasonably  appears  that  his  answer  will  tend  to  ex-^ 
pose  him  to  a  criminal  charge,  and  the  statement  of 
the  Attorney- General  was  not  such  a  protection  from 
the  charge  as  the  witness  was  entitled  to:  Page  v. 
StaUj  MS.  opinion.  The  owner  of  a  drinking  saloon 
may  be  held  liable  for  a  violation  of  the  Sunday  law 
by  a  sale  of  liquor  by  his  agent  or  bar- keeper  with 
his  permission  or  tacit  consent:  Neideiser  v.  State,  6 
Baxt.,  499.  And  the  employee  would  be  guilty  per- 
sonally if  he  made  the  sale,  or  otherwise  actively 
aided  in  the  violation  ot  the  law :  State  v.  Caswell^ 
2  Hum.   399.       The   owner  and   servant  might  also  be 
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jointly  indicted  for  the  same  act:  Id.  Under  these 
circumstances,  it  does  reasonably  appear  that  the  an- 
swer of  the  witness  would  tend  to  expose  him  to  a 
criminal  charge,  and  he  could  not  therefore  be  com- 
pelled to  testify  on  the  trial  of  an  indictment  against 
his  employer. 

The  judgment  of  the   trial  court   must  consequently 
be  reversed. 


Gibson  County,  in  error,  v.  A.   W.   Rains. 

1.  County  Wabrantb.    Fleadin^  and  prttctiee.    /Supreme  Court  pracHoe, 

Whether  county  warrants  are  instruments  of  such  a  character  that 
suits  may  be  predicated  upon  them  is  not  determined  in  this  case. 
No  such  objection  was  raised  in  the  court  below,  and  such  objection 
cannot  be  made  now  in  the  Supreme  Court.  The  same  is  true  as  to 
the  objection  that  countj  warrants  are  not  negotiable,  and  suit  cannot 
be  maintained  in  name  of  assigilee. 

2.  Same.    Suits  againd  county.    A  county  may  be  sued  upon  a  demand 

although  the  plaintiff  may  not  have  followed  and  exhausted  all  the 
modes  prescribed  by  sec.  427  et  sequente  of  the  Code  for  obtaining 
money  from  the  county  treasury. 

8»  Saicb.  Interest,  These  warrants  are  not  negotiable  and  do  not  bear 
interest,  but  the  jury  may  allow  interest  by  way  of  damages,  if  they 
see  proper. 


FKOM    GIBSON. 


Appeal  from  the   Circuit   Court  of   Gibson  county. 
J.  T.  Cabthel^  J. 
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Hiiiii  &  Williamson  and  McDearman  &  Tyree 
for  county. 

John  8.   CJooper  for  Rains. 

Cooke,  Sp.  J.,   delivered  the  opinion  of  the  Court. 

Kains  sued  Gibson  county,  before  a  justice  of  t^e 
peace,  upon  a  number  of  county  warrants,  some  of 
which  had  been  issued  to  him  directly  by  the  chair- 
man of  the  county  court,  and  some  issued  to  other 
persons  and  either  assigned  to  him  or  transferred  by 
delivery.  The  following  are  specimens  of  these  war- 
rants: 

$44.20. 

To  the  Trustee  of  the  county  of  Gibson : 

Pay   to  A.   W.   Rains  $44.20    on    account   of    spring  jury 
tickets,  appropriation,  etc.,  from  1st  of  March,  1876. 

Allowed  April  term,  1876. 

A.  W.  RiLiNS,  Chairman. 

No.  1339,  Book  A,  page  53. 

$25.M. 

To  the  Trustee  of  the  county  of  Gibson : 

Pay  to  V.  'M.   Taylor,  Trustee,  etc.,   twenty-five  dollars  on 
account  of  amount  allowed  Mrs.  Clay  and  family  as  paupers. 

Allowed  April  term,  1875. 

A.  W.  Rains,  Chairman, 

No.  329,  Book  A,  page  13. 

Pay  to  A.  W.  Bains. 

V.  L.  M.  Taylor. 

By  J.  T,  Alford. 

All   of  said  warrants  were   issued   before  February, 

1877.  Suit   was  instituted   on   the    18th   of  February, 

1878.  Judgment  was  rendered  in  favor  of  the  plaintiff, 
and  the  defendant  appealed  to  the  circuit  court, 
where  the  cause  was  tried  by  the  court  without  the 
intervention  of    a  jury,   when   judgment   was  rendered 
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in   favor    of    the   plaintiff   below,    and   the   county   has 
appealed   to   this   court. 

Various   errors    are   assigned   here   for   reversal. 

It  is  first  alleged  that  the  county  cannot  be  sued 
upon  these  demands,  at  least  until  the  plaintiff  has 
followed  and  exhausted  all  the  modes  prescribed  by 
section  427,  and  following  sections,  of  the  Code  for 
obtaining   money   from   the    county   treasury. 

We  do  not  think  there  is  anything  in  this  posi- 
tion. The  provisions  of  the  Code  above  referred  to 
were  evidently  intended  to  protect  the  county  treas- 
ury from  peculations,  and  also  to  facilitate  the  col- 
lection of  claims  against  the  county  without  suits. 
But  by  section  403  of  the  Code  "suits  may  be 
maintained  against  a  county  for  any  just  claim  as 
against  other  corporations,  and  process  shall  be  served 
upon  the  presiding  ofiBcer  of  the  county."  And  by 
section  634,  "  where  judgment  is  obtained  against  a 
county,  the  county  court  shall  impose  a  tax  to  pay 
it  at  the  next  regular  imposition  of  ta:2tes  after  the 
ji^dgment;  and  the  taxes,  when  levied  and  collected, 
shall  be  immediately  applied  to  the  payment  of  the 
judgment."  The  case  of  (Jamp  v.  Knox  County^  3 
Lea,  199,  was  a  suit  upon  a  county  warrant  in  sub- 
stance precisely  similar  to  these  now  under  consid- 
eration, and  the  only  question  made  in  that  case  was 
as  to  whether  or  not  it  bore  interest  as  a  matter  of 
law;  and  while  this  question  was  determined  ad- 
versely to  the  plaintiff  in  that  case,  the  suit  was 
maintained  and  judgment  rendered  in  favor  of  the 
plaintiff  for  the   amount  specified  in  the  warrant  with- 
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out  interest.  So  in  the  case  of  Davidson  Gaunty  v. 
Olwill,  4  Lea,  28,  and  the  causes  heard  with  it. 
These  were  agreed  cases,  and  the  question  was  whether 
the   county   could   stipulate   by  express   contract  to  pay 

■ 

interest  upon  these  warrants  after  a  given  time,  and 
it  was  held  that  it  could,  and  judgment  was  rendered 
against  the  county.  In  neither  of  these  cases  was 
there  any  question  made  as  to  the  right  of  the 
holder  of  these  demands  against  the  county  to  sue 
upon   them. 

It  is  next  objected  that  these  warrants  are  not 
instruments  of  such  a  character  that  suits  can  be 
predicated  upon  them.  In  the  case  of  Bradley 
County  V.  Surgoine  &  Tibbs,  9  Baxt.,  407,  it  seems 
to  have  been  assumed  that  they  were,  but  without 
any  discussion  of  the  question  or  citation  of  authori- 
ties. Yet  in  a  later  case  {Camp  v.  Knox  County y  3 
Ijea,  199,)  this  was  seriously  questioned.  How  this  is, 
it  is  not  necessary  here  to  inquire  or  determine,  as  in 
this  case  no  objection  was  taken  in  the  case  below, 
in  any  manner,  either  to  the  form  of  the  action  or 
the  introduction  of  these  warrants  in  support  of  it. 
Under  the  liberal  rules  established  in  favor  of  pro- 
ceedings before  justices  of  the  peace,  we  hold  that  it 
is  too  late  now  to  make  the  objection,  as,  if  it  had 
been  done  upon  the  trial  below,  the  proper  amend- 
ment might  have  been  made  under  our  statutes  of 
jeofail. 

The  next  objection  urged  is,  that  as  these  war- 
rants are  not  negotiable,  the  plaintiff  below  cannot 
maintain   the    suit    in    his    own    name    upon    such   of 
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them   as  were  assigned    to   him   or  transferred   by   de- 
livery. 

The  same  answer  applies  to  this  as  well  as  to 
the  last  objection.  This  was  mere  matter  of  form, 
and  no  exception  having,  been  taken  in  the  court 
below,  it  was  cured  by  the  finding  of  the  court  act- 
ing in  the  place  of  a  jury,  and  cannot  now  be  as- 
signed  as   error:       1    Heis.,   313. 

The  circuit  court  allowed  interest  upon  these  de- 
mands from  the  time  the  warrants  were  presented  to 
the  trustee  and  payment  refused  because  there  was 
no  money  in  the  treasury,  and  it  is  very  earnestly 
insisted   that   this   was   error. 

It  is  very  true  that  these  warrants,  although 
drawn  in  the  form  of  negotiable  instruments,  are  not 
such  by  law,  and  do  not  bear  interest,  either  from 
the  date  of  their  issuance,  or  even  after  demand  and 
refusal  of  payment,  and  are  simply  prima  facie  evi- 
dence, in  the  hands  of  the  holder,  of  a  non-interest- 
bearing  demand  against  the  county.  Yet  such  de- 
mand, being  left  as  at  common  law,  and  being  due 
and  unpaid,  a  jury,  or  the  court  acting  as  or  in- 
stead of  a  jury,  had  an  equitable  power  to  give  in- 
terest by  way  of  damages,  if  he  thought  justice  so 
demanded.  And  having  exercised  that  power,  we  see 
no   cause   to   interfere   with   it. 

It  is  also  urged  that  the  court  erred  in  refusing 
to  allow  a  continuance  of  the  cause  on  the  applica- 
tion of  the  defendant  below,  in  support  of  which  a 
statement  taken  as  upon  aflBdavit  was  submitted,  to 
the   effect  that    one   Beggs,   the   thea   chairman   of  tho 
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county  court,  had  been  attending  to  the  case;  that 
he  was  a  material  witness,  and  setting  forth  facts 
which  the  counsel  deemed  material  for  the  defense, 
and  which  he  expected  to  prove  by  said  witness,  and 
that  letters  had  been  received  from  him  stating  that 
his  family  and  himself  were  too  sick  for  him  to  leave 
them.  It  is  not  necessary  to  inquire  whether  the 
facts  which  it  was  stated  were  expected  to  be  proved 
by  said  witness  were  material  or  not,  as  it  is  not 
shown  that  he  had  been  summoned  as  a  witness  in 
the  cause,  or  any  reason  why  he  was  not  summoned, 
or  that  he  or  his  family  were  actually  sick,  or  that 
there  was  no  other  witness  known  to  the  defense, 
either  present  or  whose  attendance  could  be  procured, 
by  whom  the  same  facts  could  be  proved.  It  was 
also  further  stated  that  one  of  .the  leading  .counsel 
for  the  defendant  was  sick  and  unable  to  attend  the 
court,  but  as  the  court  no  doubt  saw  that  the  de- 
fense had  other  leading  and  competent  counsel  pres- 
ent, and  as  the  cause  had  then  been  in  court  more 
than  a  year,  his  honor  declined  to  grant  the  appli- 
cation. This  was  a  discretion  belonging  to  the  cir- 
cuit judge,  to  be  exercised  by  him  in  view  of  all 
the  surrounding  circumstances,  and  we  think  his  action 
was  correct;  or  at  least  we  see  no  grounds  to  justify 
us  in  reversing  it.  The  record  contains  no  rever- 
sible error,  and  the  judgment  of  the  circuit  court 
will   be   affirmed. 

The  court  below,  before  granting  the  appeal  prayed 
to  this  court,  required  the  defendant  to  give  bond 
4n   double   the    amount    of    the    judgment,   conditioned 


S6 


JACKSON: 


Combs  17.  Stample. 


to  abide  by  and  perform  the  judgment  of  this  court. 
This  his  Honor  had  no  right  to  require;  upon  this  sort 
of  a  demand^  a  cost  bond  was  all  that  was  authorized 
by  law.  It  has  been  frequently  held  by  this  court 
that  where  such  a  bond  has  been  exacted  by  the 
court,  without  authority  of  law,  it  is  only  obligatory 
to  the  extent  of  the  requirements  of  the  law  in  such 
case.  Judgment  will  therefore  only  be  rendered 
against  the  sureties  on  the  appeal  bond  jointly  with 
the  principal  for  the  costs  of  this  court,  and  interest 
since  the  appeal,  and  against  the  principal  alone  for 
the   amount   of    the  judgment   of   the   circuit   court. 

Case  No.  220,  between  the  same  parties,  involves 
the  same  questions,  and  will  also  be  in  like  manner 
affirmed. 


Ill    95 
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Constitutional  Law.  Bemoral  af  county  seats.  Under  the  Constitution 
of  1870,  art.  10,  sec.  4,  which  forbids  the  seat  of  justice  of  any 
county  to  be  removed  without  the  concurrence  of  two- thirds  of 
the  qualified  voters  of  the  county,  the  removal  from  the  old  site 
to  a  new  place  cannot  be  made  except  by  the  required  vote,  and 
therefore  the  act  of  1881,  ch.  i>8,  which  authorizes  the  removal  by  a 
majority  of  the  votes,  is  unconstitutional. 


FROM   M'NAIRY. 


Appeal   from   the   Chancery    Court    at    Purdy.       G. 
W.  Nixon,  Ch. 
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McCoRRY  &  Bond  for  complainants. 

John  L.  T.  Sneed,  J.  W.  Pace  and  A.  W. 
Stovall  for  defendants. 

Cooper,   J.,  delivered  the   opinion   of  the  court. 

The  Constitution  of  1870  contains  the  following  pro- 
visions: "When  an  old  county  is  reduced  for  the 
purpose  of  forming  a  new  one,  the  seat  of  justice  in 
said  old  county  shall  not  be  removed  without  the  con- 
currence of  two-thirds  of  both  branches  of  the  Legis- 
lature,  nor  shall   the   seat   of  justice   of"  any   county   be 

removed   without   the   concurrence   of   two-thirds   of  the 

* 

qualified  voters  of  the  county":  Const.,  art  10,  sec. 
4.  The  Legislature  undertook  by  the  act  of  1873, 
ch.  103,  to  provide  for  the  removal  of  county  seats, 
and  this  act  was  amended  by  the  act  of  1881,  ch.  98. 
The  latter  act  provides  that  the  county  court  of  any 
county  may,  a  majority  of  the  justices  of  the  county 
concurring,  order  an  election  to  be  held  by  the  sheriff 
thereof,  to  ascertain  if  the  people  desire  the  county  seat 
removed  from  its  present  location.  After  prescribing  the 
mode  in  which  the  election  shall  be  ordered  and  held, 
the  act  by  sec.  7  provides :  "  That  if  two- thirds  of 
the  qualified  voters  of  the  county  have  concurred  in 
the  removal  of  the  county  seat  from  its  location,  then 
the  county  court  shall  order  an  election  to  be  held  by 
the  sheriff  to  ascertain  the  place  the  county  seat  shall 
be  located."  At  the  election  to  be  held  for  this  pur- 
pose "  each  voter  shall  put  on  his  ballot  the  name  of 
the  place  he  desires  the  county  seat  located  at,  and 
the   place   receiving  the   majority   of  votes  shall   be  the 
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location  of  the  county  seat/'  It  further  enacted  "  That 
the  sheriff  shall  make  his  returns  to  the  judge  or  chair- 
man of  the  county  courts  and  the  county  coui^t  shall 
proceed  to  make  all  necessary  provisions  for  the  re- 
moval of  the  county  seat^  and  the  erection  of  the 
proper   and   necessary   buildings   for   the   courts/' 

Under  this  act,  the  county  court  of  McNairy  county, 
a  majority  of  the  justices  of  the  county  concurring, 
on  July  4,  1881,  ordered  an  election  to  be  held  "for 
the  purpose  of  ascertaining  if  the  people  or  the  quali- 
fied voters  of  said  county  desire  the  county  seat  re- 
moved from  its  present  location/'  An  election  was 
held,  and  the  sheriff  made  a  report  of  the  result  to 
the  county  court  at  its  October  term,  1881.  The  jus- 
tices found  the  number  of  votes  cast  for  and  the  num- 
ber against  removal,  and  declared  that  more  than  two- 
thirds  of  the  qualified  voters  of  said  county  on  that 
day,  and  that  two-thirds  of  the  legally  qualified  voters 
-of  the  county  had  concurred  in  the  removal  of  the 
county  seat.  The  court  therefore  declared  that  the 
seat  of  justice  of  said  county  be  removed  from  the 
present  site  to  a  new  site  to  be  afterwards  located. 
And  the  court  ordered  an  election  to  be  held  on 
November  10,  1881,  for  the  purpose  of  selecting  the 
new  site.  This  bill  was  filed  November  5,  1881, 
against  the  justices  of  the  county  to  enjoin  any  further 
proceedings  under  the  order.  The  complainants  are 
citizens  and  tax  payers  of  the  county  of  McNairy. 
The  chancellor,  on  the  final  hearing,  made  the  injunc- 
tion granted  upon  the  filing  of  the  bill  perpetual,  and 
the   defendants  appealed. 


APRIL  TERM,  1883.  2d 

Combe  v.  Stumple. 

The  ConstitutioD^  by  the  provisions  above  cited  and 
other  provisions  touching  the  formation  of  new  coun- 
ties and  the  change  of  county  lines,  has  shown  a 
sedulous  regard  for  the  rights  of  property  acquired  by 
the  location  of  a  county  seat,  and  carefully  guarded 
against  a  disturbance  of  those  rights  unless  the  pub- 
lic interest  imperatively  demanded  a  change.  The 
county  seat  cannot  be  removed  in  any  case  without 
the  concurrence  of  two-thirds  of  the  qualified  voters  of 
the  county.  And  it  is  well  settled  in  this  State  that 
the  private  citizens  and  tax  payers  may  invoke  the 
aid  of  the  courts  to  prevent  an  infraction  of  these 
constitutional   provisions. 

"Nor  shall  the  seat  of  justice  of  any  county,"  says 
the  original  .  law,  "  be  removed  without  the  concurrence 
of  two-thirds  of  the  qualified  voters  of  the  county.'' 
The  act  of  1881  provides  for  an  election  *^  to  ascer- 
tain if  the  people  desire  the  county  seat  removed  from 
its  present  location.^'  And  at  the  election  for  this 
purpose  a  concurrence  of  two-thirds  of  the  qualified 
voters  is  required.  The  act  then  requires  another 
election  to  be  held  to  determine  the  place  where  the 
county  seat  is  to  be  located,  at  which  election  a  ma- 
jority of  the  votes  shall  prevail.  In  other  words, 
the  popular  "  desire  '^  for  a  change  must  be  shown  by 
a  two-thirds  vote,  while  the  actual  removal  may  be 
determined  by  a  bare  majority.  But  the  Constitution 
says  nothing  about  ascertaining  the  popular  "  desire,'* 
by  an  independent  vote,  to  a  change  in  the  abstract, 
and  forbids  the  county  seat  to  be  "  removed "  without 
the  concurrence  of   two-thirds  of    the  qualified    voters. 
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And  it  is  difficQlt  to  conceive  how  the  seat  of  justice 
of  a  county  can  be  "  removed "  from  one  place  until 
it  has  been  actually  transferred  by  law  to  another  place. 
The  Constitution  manifestly  contemplates  that  the  old 
seat  of  justice  shall  continue  as  originally  located  until 
there  is  an  actual  removal  to  another  place  by  the 
required  vote.  The  desire  and  the  removal,  the  will 
and  the  deed  must  concur  in  one  and  the  same  elec- 
tion. If  it  were  otherwise,  there  might  be  repeated 
elections  before  a  majority  vote  could  be  obtained  for 
any  one  locality,  the  people  of  the  county  excited  and 
corrupted  by  the  struggles  of  private  interests,  and 
the  property  owners  of  the  county  town  kept  in  a 
state  of  protracted  uncertainty.  A  change  of  the  seat 
of  justice  ought  clearly  not  to  be  made  unless  the  pub- 
lic interests  unmistakably  point  to  the  new  locality.  The 
act  of  the  L^islature  which  allows  the  removal  by  a 
bare   majority   is  clearly   unconstitutional. 

The  chancellor's  decree  will  be  affirmed  with   costs. 
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A.  L.  Rutherford  v.  The  State. 

Criminal  Law.  Proof  of  name  of  deceased.  The  failure  of  the  witnesses, 
on  a  trial  for  the  murder  of  a  particular  individual,  to  give  the  fall 
name  of  that  person  as  set  out  in  the  bill  of  indictment,  is  not 
material  after  verdict,  if  the  name  or  description  as  given  by  the 
witness  corresponds  as  far  as  it  goes  with  the  name  mentioned  in 
the  indictment,  it  sufficiently  appearing  that  there  was  no  contest 
over  the  name  or  identity  of  the  person. 


FROM   TIPTON. 


Appeal  in  error  from  the  Circuit  Courb  of  Tiptou 
coantj.      T.   J.   Flippin,   J. 

SiMONTON,  Young  &  Blackwell  and  J.  H.  Lau- 
derdale for   Rutherford. 

Attorney- General  Lea  for  the  State. 

Cooper^  J.^  delivered  the  opinion   of  the  court. 

The  prisoner  was  tried  upon  an  indictment  for  mur- 
der in  the  first  degree^  and  was  convicted  of  the  crime 
of  involuntary  manslaughter.  .  He  has  appealed  in 
error. 

The  evidence  in  the  bill  of  exceptions  would  have 
justified  a  conviction  for  a  higher  grade  of  homicide. 
Upon  this  ground^  the  prisoner's  counsel  bases  an  argu- 
ment for  reversal.  But  a  criminal  person  may  be 
holden  for  any  crime,  of  whatever  nature,  which  can 
he    legally   carved    out    of   the   act.       If   the    evidence 
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show  him  to  be  guilty  of  a  higher  offense^  or  of  a  . 
lower^  or  of  one  differing  in  nature^  whether  under  a 
statute  or  at  common  law^  he  cannot  be  heard  to  com- 
plain; the  question  being  whether  it  shows  him  to  be 
guilty  of  the  one  charged:  1  Bish.  Crim.  Law,  sec. 
791 ;  Wright  v.  Slate,  8  Lea,  568.  Manslaughter  is 
merely  a  lower  grade  of  homicide:  Bish.  Crim.  Law, 
sec.  780.  And,  by  statute,  on  an  idictment  for  a  pub- 
lic offense  admitting  of  degrees,  the  defendant  may  be 
convicted  of  any  degree  lower  than  that  charged  in 
form:  Code,  sees.  5122,  5222.  The  defendant  may, 
therefore,  be  convicted  of  manslaughter,  though  murder 
be  shown:  Gommomcealth  v.  McPike,  j3  Gush.  181; 
Bamett  v.  People,  54  111.  325.  And  found  guilty  of 
manslaughter   under   an   indictment   for   murder. 

Another  error  assigned  is  in  the  exclusion  by  the 
trial  judge  of  the  testimony  of  a  particular  witness, 
who  stated  that  he  met  the  person  killed  shortly  be- 
fore the  difficulty  with  the  defendant,  and  that  he  was 
then  in  a  high  state  of  excitement  in  regard  to  a  fine 
imposed  upon  him  that  morning  in  the  police  court. 
But  neither  the  interview,  the  excitement  of  deceased, 
or  the  conver.<ation  of  the  witness  was  shown  to  have 
any  connection  with  the  defendant,  or  his  subsequent 
fatal  rencounter  with  the  deceased.  The  testimony  was 
properly   rejected. 

It  is  next  urged  that  the  indictment  against  the^ 
defendant  is  for  killing  John  Bledsoe,  whereas  the  evi- 
dence shows  that  the  person  killed  was  named  John. 
The  witnesses  in  the  bill  of  exceptions  are  made  to- 
speak   of  the  person   killed   as  either  John  or   the   de- 
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ceased.  Both  the  prisoner  and  the  deceased  were  ne- 
groes in  menial  service,  as  to  which  class  of  the  com- 
mnnitj  it  is  the  custom  to  speak  of  or  to  indviduals 
by  using  the  christian  name  alone.  The  prisoner  him- 
tielf  is  named  Abraham  Lincoln  Rutherford,  but  is 
known  and  almost  uniformly  mentioned  in  the  record 
as  Link.  There  was  no  contest  over  the  identity  of  the 
person  killed,  the  witnesses  whenever  they  mentioned 
his  name  did  so  by  calling  him  John.  That  was  the 
christian  name  of  the  murdered  man  as  mentioned  in 
the  indictment. 

In  the  first  case  in  our  reports  on  this  point,  the 
prisoner  was  indicted  for  the  murder  of  William  Tram- 
mel. On  the  trial,  the  witness  spoke  of  the  mur- 
dered man  as  Trammel  or  the  deceased,  without  men- 
tioning his  christian  name.  The  court  said  of  the 
objection  made  on  account  of  the  variance :  ^^  W© 
think  this  objection  entirely  too  technical,  and  in- 
sufficient in  reason  or  law,  as  a  ground  upon  which 
to  disturb  the  verdict.  *  *  *  It  does  not  appear 
that  any  question  was  made  as  to  the  given  name  of 
the  deceased.  *  *  The  witnesses  all  referred  to  the 
deceased  as  Trammel,  or  the  man  that  was  slain,  and 
for  the  murder  of  whom  the  defendant  was  on  trial. 
The  jury  certainly  had  proof  enough  to  find  that  the 
man  upon  whom  the  murder  was  committed  was  named 
William":  Joyce  v.  Staiey  2  Swan,  667.  In  a  subsequent 
case,  the  prisoner  seems  to  have  been  indicted  for  mur- 
der *f  of  his  wife,  Agnes  Stuart."  None  of  the  witnesses 
spoke  of  the  person  killed  as  Agnes  Stuart,  but  as  Mis. 

Stuart,   or  the  prisoner's  wife.       The  omission  or   vari- 
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ance  was  held  to  be  of  no  consequence  after  verdict, 
referring  to.  the  case  above:  Staari  v.  BtaUf  1  Baxt, 
178.  In  a  still  later  case^  the  indictment  charged  the 
killing  of  D.  Oliver.  The  proof  showed  that  the  per- 
son killed  was  named  DeWitt  Oliver^  one  witness  so 
naming  him^  while  all  the  other  witnesses  spoke  of 
him  as  Oliver.  "  No  question,"  says  the  opinion,  "  was 
raised  as  to  his  name,  so  that  if  his  given  name  had 
been  entirely  omitted  in  the  evidence,  after  verdict  no 
<]uestion  could  be  raised  upon  it.  His  identity  was 
well  established  as  the  person  slain  by  the  defendant'': 
ScoU  V.  Statey  7  Lea,  232.  These  cases  conclusively 
determine  that  an  omission  to  set  out  the  full  name 
of  the  party  killed  in  the  bill  of  exceptions,  or  the 
failure  of  the  witnesses  to  give  the  full  name,  is  not 
material  after  verdict,  if  the  name  or  description  sa 
given  by  the  witnesses  corresponds  as  far  as  it  goes 
with  the  name  mentioned  in  the  indictment,  it  sufficient- 
ly appearing  that  there  was  no  contest  over  the  name 
or  identity  or  the  party.  The  principle  covers  this 
oase:  limms  v.  State,  4  Cold.,  138,  was  treated  by 
the  judge  who  delivered  the  opinion  as  a  case  of  posi- 
tive variance,  although  it  may  be  doubted  whether  the 
facts  justified  the   conclusion. 

There    is    no    error,    and    the    judgment     must     be 
affirmed. 
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Charles  Moore  v.  The  State. 

Corporation,  Municipal.  Tcuing  districts,  Povoer  to  impound  stocks 
Under  the  third  section  of  the  act  of  the  Legislature  creating  Mem- 
phis a  taxing  district,  power  is  given  said  district  by  ordinance  to 
provide  for  impounding  stock  running  upon  the  streets. 


FROM    SHELBY. 


Appeal  in  error  from  the  Criminal  Court  of  Shelby 
county.      L.   B.   Horrigan,  J. 

C.   W.   Heiskell  for   Moore."^ 
Attorney-General  Lea  for  the  State. 

Deaderick,  C.  J.,  delivered  the  opinion  of  the  court, 

Moore  was  convicted  in  the  criminal  court  of^ 
Shelby  county  by  the  judge,  a  jury  being  waived, 
of  assault  and  battery,  and  has  appealed  to  this 
court. 

The  defendant  was  authorized  by  an  ordinance  of 
the  taxing  district  to  take  up  and  put  in  a  pound 
stock,  including  swine,  running  at  large  upon  the 
streets  of  the  city  of  Memphis.  In  the  execution  of 
this  duty  the  prosecutor  interfered  with  defendant,  and 
no  more  force  was  used  by  him  than  was  necessary 
to  overcome  such  interference.  The  judge  held  the 
ordinance  invalid,  as  not  being  authorized  by  the  act 
creating  the  taxing  district,  and  conferred  no  author* 
ity    to    take    up    or    impound    stock,     and    upon     this 
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ground    he    adjadged    defendant    guilty   of   an   assault 
and   battery. 

The  third  section  of  the  act  under  which  Mem- 
phis  was  created  a  taxing  district  provides  that  the 
local  government  shall  have  power  to  establish  work- 
houses^  etc.,  and  to  declare  what  acts  shall  be  mis- 
demeanors^ and,  when  committed  within  the  taxing 
district  to  punish  the  offenders  by  fine  and  forfeiture, 
and  by  imprisonment  and  labor,  within  and  without 
the  work-house,  in  default  of  the  payment  of  the 
fines   imposed   as   punishment. 

Under  this  act  the  taxing  district  made  it  a  mis-- 
demeanor  in  the  owner  to  permit  his  stock  to  run 
at  large  in  the  streets,  etc.,  of  the  city,  and  the 
chief  of  police  was  required  to  have  all  such  stock 
taken  up  and  put  in  the  pound,  allowing  the  owner 
three  days  within  which  to  reclaim  it,  and  if  not 
reclaimed  within  that  time,  then  to  be  advertised  four 
days,  and  sold  at  public  sale,  with  provisions  for  dis- 
position of  the  proceeds  of  sale  by  paying  the  same 
over   to   the   register,   less   costs   incident   to   sale,   etc. 

We  have  been  furnished  no  brief  on  the  part  of 
the   State. 

The  ground  upon  which  we  suppose  the  ordinance 
was  held  void  by  his  honor,  is,  that  the  act  directs 
the  mode  in  which  persons  guilty  of  misdemeanors 
shall  be  punished,  namely,  fine  and  imprisonment. 
But  the  language  of  the  act  is,  by  "fines  and  for- 
feitures, and  by  imprisonment,'*  in  default  of  pay- 
ment  of  fines  imposed,*'  and  it  does  not  prescribe 
the  conditions  upon   which  the  forfeitures  may  be  en- 


APRIL  TERM,  1883.  37 

Moore  v.  The  State. 

forced.  It  does,  however,  expressly  confer  the  power 
to  punish  by  forfeitures,  as  well  as  by  fines  and  im- 
prisonment. 

The  ordinance  declares  the  permitting  stock  to  run 
at  large  in  the  streets,  etc.,  a  misdemeanor,  and  pro- 
ceeds  to   provide   for   impounding   and   disposing   of  it. 

The  act  also  confers  on  the  taxing  district  power 
to  define,  prevent  and  remove  nuisances.  Section  3. 
Under  the  power  to  make  ordinances  for  the  removal 
of  nuisances,  and  for  the  good  government  of  the 
town,  an  ordinance  was  passed  to  impound  hogs  run- 
ning at  large,  and  advertise  and  sell  after  three  days 
and  pay  to  owner  proceeds  after  deducting  charges. 
It  was  held  by  the  Supreme  Court  of  North  Caro- 
lina that  the  ordinance  was  reasonable,  and  the  cor- 
poration, under  the  power  referred  to,  had  authority 
to  pass  it.  In  a  subsequent  case  in  the  same  court 
a  similar  ordinance  was  sustained.  See  1  Dil.  Munici- 
pal Corporations,  sec.    284. 

In  7  Lea,  441,  it  is  held  that  under  an  express 
power  to  impose  forfeitures,  a  municipal  corporation 
may,  by  ordinance,  impound  the  stock  of  a  non-resi- 
dent,  running    at   large   in   its   streets,   etc. 

In  that  case  the  power  conferred  was,  "  full  power 
and  authority  to  enact  and  pass  such  laws  and  ordi- 
nances as  are  necessary  to  preserve  the  health  of  the 
town,  to  prevent  and  remove  nuisances,  *  *  to 
impose  and  appropriate  fines,  penalties  and  forfeit- 
ures  for   the    breach   of  the    by-laws  and   ordinances.'' 

We  are  of  opinion  that  the  ordinance  in  question 
was  valid,   and   authorized  by  the  third  section    of  the 
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taxiDg  district  act^  and  that  the  opinion  of  his  Honor, 
the  judge  of  the  criminal  ^court,  was  erroneous.  And 
inasmuch  as  the  guilt  of  the  defendant  depended 
upon  the  invalidity  of  said  ordinance^  the  judgment 
will   be   reversed,   and   defendant  will   be   discharged. 


Anna  M.  Elliott  v.  B.  W.  Williamson  Adm'r. 

Taxes,  Municipal.    StatiUe  of  limUati4m8.   Presumption  of  payment.    The 

general  statute  of  limitations  is  no  defense  to  the  enforcement  of  its 

taxes  hy  a  municipal  corporation,  nor  will  the  lapse  of  time  or  laches 

of  the  city  officials  prevent  the  recovery  of  a  tax  properly  assessed 

if  clearly '  shown  to  he  unpaid,  hut  the  lapse  of  time,  in  connection 

with  other  circumstances,  may  raise  a  presumption  of  fact  that  the 

tax  has  been  paid,  which  will  estahliah  the  defense  of  payment  unless 
rebutted. 


FI^OM   SHELBY. 


Appeal   from  the   Chancery  Court  at  Memphis.      W, 
W.  McDowell,  Ch. 

Malone  &  Watson  for  complainant. 

Humes  &  Poston  for  defendants. 

Cooper,  J.,  delivered  the   opinion   of  the  C9urt. 

Bill  filed   upon   a  covenant  of    general   warranty  of 
title  to  a  lot  of  ground   in  the    city   of   Memphis,   to 
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recover  money  paid  in  satisfaction  of  taxes  claimed  to 
be  due  the  city  for  the  year  1857,  and  to  be  a  lien 
on  the  land  covered  by  the  warranty.  The  bill  was 
dismissed   and   complainant  appealed. 

The  lot  in  question  was  sold  and  conveyed  to  C. 
Kortrecht  on  June  5,  1857,  by  the  Planters  Bank, 
that  bank  having  bought  it  several  years  before  from 
the  Farmers  and  Merchants  Bank  of  Memphis.  On 
May  8,  1861,  Kortrecht  sold  and  conveyed  the  lot  to 
Hiram  Tillman,  defendant's  intestate,  and  he,  on  Octo- 
ber 26,  1868,  sold  and  conveyed  the  lot  to  the  com- 
plainant with  a  covenant  of  general  warranty.  A.11  the 
taxes  on  this  lot.  State,  county  and  city,  both  before 
and  after  the  year  1857,  were  paid;  except  the  United 
States  district  tax  of  1864,  for  which  the  lot  was  sold 
and  afterwards  redeeriied.  Kortrecht  was  a  man  of 
wealth  up  to  and  including  the  year  1873,  a  good  bus- 
iness man,  and  always  specially  careful  in  looking  after 
his  taxes.  He  died  in  1878  insolvent,  and  his  wife 
died  the  next  year.  Since  the  commencement  of  this 
litigation,  the  papers  of  Kortrecht  have  been  examined, 
and  no  receipts  for  taxes  paid  on  his  property  can  be 
found  prior  to  the  year  1866.  Tillman  paid  the  taxes 
on  the  lot  promptly,  liv«d  in  the  city  from  1868  until 
his  death  in  1876,  was  solvent,  and  left  a  solvent  es- 
tate. No  claim  for  the  city  tax  of  1857  seems  to 
have  been  made  on  any  one,  and  the  existence  of  the 
tax  was  unknown  to  the  complainant  until  a  few  days 
before  she  paid  it.  The  tax  was  assessed  by  the  mu- 
nicipal authorities  for  the  fiscal  year  beginning  July  1, 
1857,   and    ending  June  30,  1858,      The  tax  not  having 
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been  paid,  the  lot  on  which  it  was  assessed  was  sold 
by  the  tax  collector  in  1858,  and  bought  in  hj  the 
city.  The  complainant  sold  the  lot  agreeing  to  pay 
the  taxes,  and  her  agent  learned  through  a  private  ab-« 
stract  office,  and  upon  investigation  that  according  to 
the  original  tax  books  of  the  city  the  tax  for  the  fiscal 
year  of  1857  was  unpaid.  Under  his  advice,  the  com- 
plainant paid  the  tax  on  January  10,  1882,  without 
giving  the  personal  representatives  of  Tillman  or  Kor- 
trecht  any  notice;  The  back  -  tax  collector  was  insist-^ 
ing  upon  the  payment  of  all  taxes  which  appeared  from 
the  city  tax  books  to  be  unpaid,  had  given  notice 
through  the  city  papers  to  delinquent  tax  payers  to 
come  forward  and  pay,  and  was  filing  bills  against  de* 
linquents   as   fast  as   they   could   be   prepared. 

During  the  civil  war  Memphis  was  occupied  by  the 
armies  of  both  sides,  and  all  the  records  of  the  courts 
were  carried  South  when  the  Federal  troops  entered  the 
city  in  1862*.  The  result  was  loss  of  papers  and  con- 
fusion in  the  public  records.  The  State  and  county 
have  not,  therefore,  attempted  since  the  close  of  the 
war  to  collect  any  State  or  county  taxes  assessed  before 
the  year  1865.  The  corporation  of  the  city  of  Mem- 
phis, however,  assessed  and  coUetced  taxes  during  the 
war,  and  the  city  and  its  receiver  collected  back-taxes 
to   the   year   1856,   and   earlier. 

From  these  facts  it  may  be  conceded,  and  the  case 
has  been  argued  upon  the  assumption,  that  the  pay- 
ment of  the  tax  in  controversy  by  the  complainant 
was  to  avoid  a  threatened  suit  therefor  by  the  city 
receiver,   and   that   the  successful   prosecution   of  such  a 
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sait  would  have  been  pro  tanio  an  eviction  within  the 
covenant  of  warranty  of  the  defendant's  intestate.  But 
as  the  payment  was  made  without  any  previous  notice 
to  the  defendant,  the  burden  is  upon  the  complainant 
to  show  that  the  tax  was  a  valid,  subsisting  lien  upon 
the  land  at  the  time  of  its  payment.  For  the  right 
of  recovery  is  dependent  upon  the  fact.  The  defenses 
relied  on  are  the  statute  of  limitations,  and  payment. 
The  defense  of  payment  is  sought  to  be  made  out,  not 
by  direct  proof,  but  by  lapse  of  time  and  other  cir- 
cumstances. 

By  a  well  known  rule  of  the  common  law  time 
does  not  run  against  the  sovereign  or  government.  And 
therefore  it  has  been  almost  uniformly  held  by  the 
courts  that  the  ordinary  statutes  of  limitation^  which 
ouly  bear  the  remedy,  do  not  bind  the  State:  Single^ 
ton  V.  Ake,  3  Hum.,  626.  The  rule  is  founded  on 
the  principle  of.  public  policy  that  the  property  and 
rights  vested  in  the  government  for^  the  benefit  of  the 
whole  community  should  not  be  dependent  upon  the 
negligence  or  bad  faith  of  the  agents  or  officers  to 
whom  the  conduct  of  public  business  mast  necessarily 
be  entrusted  :  Swan  v.  Mayor  and  Aldermen  of  Knox* 
viUe,  11  Hum.,  130.  Lapse  of  time  alone  cannot, 
therefore,  impair  a  public  right  or  extinguish  a  public 
debt  by  raising  a  conclusive  presumption  of  grant  or 
payment,  when  it  is  made  clearly  to  appear  that  no 
grant  or  payment  was  ever  in  fact  made :  People  v« 
Supervisors  of  Columbia  County,  10  Wend,,  363;  United 
States  V.  Williams,  4  McLean,  567.  For  neither  lapse 
of  time  nor  the   laches  of    public   officials   can   prevent 
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the  Sfcate    from  asserting  a  right  or  obligation,  admitted 
or  clearly  established. 

The  authorities  are  hopelessly  in  conflict  whether 
this  prerogative  of  government  extends  to  municipal 
corporations  considered  as  branches  of  the  government. 
The  weight  of  reason,  and  perhaps  of  authority,  is  to. 
concede  the  exemption  to  such  corporations  as  to  all 
matters  in  which  they  stand  in  the  place  of  the  State 
for  public  purposes:  Sims  v.  ChaUanooga,  2  Lea,  694. 
And  it  has  accordingly  been  held  that  taxes  assessed 
by  a  municipal  corporation  for  the  public  benefit  stand 
like  the  taxes  assessed  by  the  State :  Oily  of  Memphis 
V.  Loonei/y  9  Baxt.,  130;  State  ex,  rel.  v.  Btdler,  MS. 
opinion  of  this  court  at  April  term,  1882.  The  gen- 
eral statute  of  limitations  was,  therefore,  no  bar  to  the 
enforcement  by  the  city  or  its  receiver  of  taxes  in 
controversy,  nor  would  the  lapse  of  time  or  laches  of 
the  city  officials  prevent  a  recovery  of  the  tax  if 
«learly  shown  to  be  properly  assessed,  unpaid,  and  a 
valid   lien   on   the   property   oh   which   it  was   levied. . 

But  these  principles  are  entirely  consistent  with  the 
rule,  equally  well  established^  that  although  lapse  of 
time  does  not,  of  itself,  furnish  a  conclusive  legal  bar 
to  the  demand  of  the  sovereign  or  State,  yet,  if  the 
demand  might  have  been  paid,  or  the  adverse  claim 
might  have  had  a  legal  commencement,  such  payment 
or  commencement  may  be  presumed  after  many  years 
of  uninterrupted,  adverse  possession  or  enjoyment.  The 
presumption  in  such  case,  subject  to  rebuttal,  is  one 
of  fact  to  be  deduced  from  the  entire  evidence  and 
circumstances    according    to    the    common    and   received 
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tests  of  truth.      Presumption  of  fiact,   says  Mr.  Green- 
leaf,   "differs  from   presumptions  of   law   in   this  essen- 
tial  respect,  that  while  those  are  reduced  to  fixed  rules, 
and   constitute  a  branch  of  the  particular  system  of  ju- 
risprudence  to   which   they  belong,  these  merely  natural 
presumptions   are    derived    wholly   or  directly   from  the 
circumstances  of  the   particular   case,   by   means   of   the 
common  experience  of  mankind,  without  the  aid  or  con- 
trol  of  any   rules  of  law  whatever":     1  Gr.  Ev.,  sees* 
44   and  45.      Accordingly  royal  grants  in  England  have 
been    found   after   an  indefinitely  long  entertained,  peace- 
able enjoyment,   accompanied   by  .the  usual  acts  of  own-  . 
ership:     Rex  v.   Browriy  cited  Cowp.,  110;     Mayor ^  etc., 
V.   Homer,   Cowp.,    102.       "For,'^    to    borrow  the   lan- 
guage  of  Coke's   reports,   '^  temjms   est   edax  vemm,   and 
records,   and  letters   of  patent,  and  other  writings  either 
consume   or  are  lost  or  embezzled,   and  God  forbid  that 
ancient  grants  and   acts   should    be    drawn    in   question, 
although    they   cannot    be    shown,    which   at   first   were 
necessary   to    the    perfection    of   the  •  thing " :     Bedle   v. 
Beard,    12    Rep.,   5.       This    court    from   an   early   day 
has  given    efifect  to   such   presumptions.       ^^Prescription 
and   presumption,''   says  Overton,  J.,  in  the  leading  case 
on   the    subject,    "must    be    resorted    to    for   the   peace, 
order   and  happiness  of  society '' :     Gwathrey  v.  Stump,  2 
Tenn.,   308.       "Indulgent   to   the   weakness   of  our   na- 
ture,''  says   Crabb,   J.,   "as   a   matter   of   public   policy, 
to   promote    the    repose    of    society,    and   to   put  down 
litigation,  courts   intend   the   existence   of  facts   when   it 
is  unreasonable   to   expect   evidence    of   them " :     Hanea 
V.   Peek,   M.  &  Y.,  228,  237.       k  grant  from  the  State 
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will  therefore  be  presumed  from  the  peaceable  enjoy- 
ment and  uninterrupted  possession  of  twenty  or  more 
years.  "  The  rule,"  says  Totten,  J.,  "  is  not  founded 
merely  on  policy  and  convenience;  but  it  is  a  pre- 
sumption of  fact,  reasonably  to  be  inferred  from  long 
and  undisturbed  possession  and  enjoyment,  that  the 
claimant  had  a  legal  and  valid  title  at  the  commence- 
ment, which,  from  lapse  of  time  and  accident,  he  may 
not  be  able  to  adduce.  In  such  case  a  grant,  or 
other  proper  evidence  of  title  will  be  presumed,  but 
this  presumption  may  be  repelled  by  proof  of  other 
facts":     Brook  v.   Bv/rchett,   2   Swan,   27. 

In  like  manner,  at  common  law  every  debt  evi- 
denced by  specialty  or  judgment  was  presumed  to  be 
paid  after  the  lapse  of  twenty  years:  Freeman  on  Judg- 
ments, sec.  464.  By  early  judicial  legislation  in  this 
State,  the  period  of  time  required  to  raise  this  pre- 
sumption was  reduced  to  sixteen  years:  Blackburn  v. 
Squib,  Peck,  64.  The  presumption  is  not  conclusive, 
but  merely  throws  upon  the  party  seeking  to  enforce 
his  debt  after  the  lapse  of  the  prescribed  period  of  in- 
action, the  burden  of  proving  that  the  debt  is  unpaid: 
Stanley  v.  Kinzer,  7  Lea,  464;  Thompson  v.  Thomp- 
son, 2  Head,  405.  Independent  of  this  arbitrary  pre- 
sumption from  the  lapse  of  a  fixed  period  of  time, 
the  lapse  of  an  indefinite  period,  though  less  than  the 
full  term  of  presumption,  is  a  proper  circumstance  for 
the  consideration  of  the  jury,  and  may,  in  connection 
with  other  circumstances,  authorize  the  presumption  of 
payment  as  a  fact:  Freeman  on  Judgments,  sec.  466. 
Eight  years  with  circumstances  have  been  held  sufficient 
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to  go   to  a  jury  in   one  oase^  and  thirteen  years  in  an- 
other :     Leiper  v.   Ermn,  4  Yer.,  97 ;     Husky  v.  Maples, 
2  Cold.^    25.       Men    cannot    be    required    to  [preserve 
through  life  the  acquitances   which   prove  the    payment 
of  debts.       No    reason    occurs    why  the  State  or   mu« 
nicipal   corporations^   any   more   than   individuals^  should 
be  exempt  from   the   presumption   of   fact   arising  from 
lapse  of  time^   which  merely  shifts  the  burden  of  proof. 
The    State    is    bound     by    the   acts  of   its   officers   like 
natural    persons:     State    v.    Hamiltony    11    Hum.^    47; 
State  v.    Orutoher,   2   Swan,   515.       And   the   State  and, 
a  fortiori,  municipal  corporations   must  conform  to,  and 
be  governed  by  the  rules  of  evidence  and  practice  of  the 
courts  in  suits  between  individuals.      Taxes  cannot  have 
any  higher  character  or  immunity  than  debts  due  by  judg- 
ment.     The  assessment  is  in  the  nature  of  a  judgment, 
and  the    warrant    for    the    collection    operated   like  an 
execution:     Hopldnson    v.    Springfield,    12    N.  H.,   328. 
The  claim   of  the    city   in   the  case   before   us   may 
be  resolved   into    the    debt   evidenced   by   the  tax,   and 
the  lien   on   the   land   given   by  the  statute.      The  only 
evidence   introduced   in   support  of  the  claim  is   the  as- 
sessment on   the   tax   books  for  the  year  1857,  and  that 
there  is  nothing    in    the    book   to    show   satisfaction   or 
payment.       But  it  is  also   shown   that  the  city  in  1858 
sold   the   lot  in   satisfaction   of   the   tax,   and   bought   it 
in  for   the   amount  due.       Prima  Jade  there   ought  to 
have  been   an   entry   of   satisfaction   on    the    tax    book, 
and   the  fact,   which   is  conceded,  unexplained  is  an  end 
of    the    claim    for    the    debt.       And   no   explanation   is 
offered.       In   this   view,   conceding  the   validity   of    the^ 
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tax  sale,  the  question  is  whether  the  lapse  of  time  and 
other  circumstances  do  not  raise  a  presumption  that  the 
land  was  redeemed  and  reconveyed.  The  complainant 
seems  to  have  proceeded  in  the  preparation  of  this  case 
on  the  idea  that  it  was  a  presumption  of  law  that  all 
tax  sales  were  invalid,  a  presumption  fairly  unwarranted 
by  the  result  of  litigation  over  tax  titles.  If  we  treat 
the  sale  as  void,  it  is  still  a  fact  tending  to  show  that 
the  city  at  that  time  was  prompt  in  taking  steps  to 
enforce  the  collection  of  taxes.  It  is  shown,  more- 
over, that  the  taxes  in  this  particular  lot,  both  before 
and  after  the  year  1857,  were  promptly  collected  and 
paid.  The  collection  of  subsequent  taxes  from  year  to 
year  afterwards  is  moreover  a  strong  circumstance  to 
show  the^  payment  of  that  tax,  the  demand  of  the  sub- 
sequent taxes  not  being  accompanied  by  any  claim  for 
the  particular  tax:  Attleborougk  v.  Middleboroughy  10 
Pick.,  378,  cited  approvingly  in  Shuman  v.  Clater,  3 
Head.  445.  The  fact  that  Kortrecht  was  specially 
careful  in  looking  after  his  taxes,  and  prompt  to  pay 
them,  and  that  he  and  defendant's  intestate  were  both 
solvent  during  the  respective  periods  of  the  ownership 
of  each,  are  also  strong  circumstances  in  the  same  di- 
rection. When  we  add  to  all  these  facts,  the  peaceable 
and  continuous  possession  of  the  property  without  any 
claim  of  lien  by  the  city  for  over  twenty- three  years, 
and  over  seventeen  years  if  we  exclude  the  time  between 
the  6th  of  May,  1861,  and  1st  of  January,  1867,  we 
think  there  is  raised,  in  the  absence  of  any  rebutting 
*  testimony,  a  presumption  of  fact  that  the  tax  has  been 
long  since  paid.      Affirm  the  decree  with  costs. 
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John  A.  Johnson  v.  The  State. 

Crimenal  Law.  Incompetenry  of  Juror,  A  juror  is  not  incompetent 
becanae  he  said  "from  what  he  found  out  that  he  thought  if  prisoner 
didn't  hang  they  would  penitentiary  him  for  life/'  it  not  appearing 
that  the  statement  made  by  him  was  founded  upon  what  purported 
to  be  evidence  that  had  been,  or  would  be  introduced  ,on  the  trial,  or 
that  any  witness,  or  anyone  who  had  heard  a  witness,  had  conversed 
with  him. 


FROM     CARROLL. 


Appeal   in   error  from    the   Circuit   Court    of   Car- 
roll county.      J.   T.   Carthel,   J. 

Hawkins  &  McCall    and  M.   D.   Cardwell    for 
Johnson. 

J.  R.   Hawkins  and  Towns    and    Attorney- Gen* 
ERAL  Lea  for  State. 

Txtrney,   J.,   delivered  the   opinion    of  the   court. 

The  plaintiff  in  error  is  convicted  of  murder  in 
the  second  degree.  The  first  error  is  assigned  upon 
this  language  of  the  charge :  "  When  the  evidence 
shows  an  intent  to  kill  by  the  accused,  then  no 
words  of  reproach  or  abuse  whatever  are  sufiEicient 
provocation  to  free  the  party  killing  from  murder  in 
the  second  degree,  if  it  is  done  by  an  unlawful  act.^' 
If  this  language  were  all  of  the  charge  upon  the 
subject  it  would  be   error. 
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The  charge  is  this:  What  is  the  meaning  of  the 
term  provocation?  (followed  by  the  quotation),  and 
proceeding:  "The  term  provocation  may  be  defined 
in  general  terms  to  be  such  a  state  of  circumstances 
or  such  conduct  as  is  calculated  to  produce  such  pas- 
sion or  heat  of  blood  as  would  so  obscure  or  be- 
cloud the  reason  of  an  ordinary  man  as  to  induce 
him  to  take  human  life.  And^  to  be  more  definite^^ 
as  a  general  rule  if  a  party  receives  a  blow  and 
strikes  back  and  kills  his  adversary^  it  is  only  man- 
slaughter. The  law  usually  regards  a  blow  as  suffi- 
cient provocation  to  reduce  the  killing  from  murder 
to  manslaughter^  if  the  party  strike  only  under  the 
influence  of  sudden  passion  excited  by  the  blow  and 
not  from  malice.  But  a  slight  blow  will  not  al- 
ways extenuate  a  killing  from  murder  to  manslaugh- 
ter; much  depends  upon  the  character  of  the  weapon, 
used  and  the  manner  and  circumstances  under  which 
it  is  used^  for  there  must  be  some  reasonable  pro- 
portion between  the  mode  of  resentment  and  the 
provocation.  Hence,  as  a  general  rule,  if  two  per- 
sons suddenly  quarrel  and  fight,  and  one  kills  the 
other,  it  is  manslaughter  if  he  did  so  in  self-defense, 
but  if  there  be  proof  of  malice  in  his  mind  at  the 
time   of   the   killing   it   would   be   murder,^' 

We   think,    taking    this    entire    paragraph    of    the 
charge,     which     includes     the     part     objected     to,     the 
meaning   of   the   court  is  made  distinct  and   clear,  and' 
is   consistent   with   the   long    and    well-established   rule- 
in   the   State. 

The   evidence    of   the   declaration    of   James  John- 
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son  in  the  presence  of  S.  W.  Johnson,  was  only  ad« 
mitted  as  to  8.  W.  Johnson^  and  not  as  to  the  pris- 
oner, and  was  subsequently  withdrawn  by  the  court, 
with  the  instruction  that  the  jury  should  not  regard 
it  for    any   purpose,   and   to   do   so   would   be   perjury. 

While  it  is  desirable,  and  courts  and  attorneys 
should  strive  to  have  it  so,  that  no  illegal  evidence 
should  go  to  juries,  still  we  must  not  overlook  the 
&ct  that  it  is  impossible  at  all  times  in  the  prog- 
ress of  a  trial  to  determine  questions  correctly,  and 
that  mistakes  will  of  course  occur.  When  •  such  is 
the  case,  all  that  can  be  done  is,  that  the  court 
shall  make  the  correction,  and  clearly  and  plainly 
explain  to  the  jury.  To  require  more  is  to  require 
an   impossibility. 

The  prisoner  is  in  no  attitude  to  make  the  objection, 
as  the   testimony   was   never   admitted   as   to   him. 

It  is  next  objected  a  juror,  '^Potete,  had  formed 
and  expressed  an  opinion.  One  witness  says:  "Po- 
tete  said  he  didn^t  see  how  they  could  ever  get  out 
of  or  clear  of  it,  according  to  what  he  had  heard." 
Another  says  he  "heard  Potete  say  he  had  been 
summoned  as  a  juror,  and  he  said  to  me,  ^I  told 
Hood  I  was  incompetent.'"  Another  witness  says, 
"Potete  talked  to  me  last  January  during  a  former 
trial;  said  they  were  trying  the  Johnson  case;  said 
from  what  he  found  out  that  he  thought  if  Johnson 
didn't  hang  they  would  penitentiary  him  for  life." 
A  former  slave  of  8.  W.  Johnson's  father  says:  "Po- 
tete  said   he   thought    Johnson    ought    to    be    sent  to 

the   penitentiary   for   life." 
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The  character  of  Potete  is  shown  to  be  unexcep- 
tionable. He  is  introduced,  denies  the  several  con- 
versations  attributed  to  him,  and  says  he  had  not, 
when  taken  as  a  juror,  formed  or  expressed  any 
opinion    as   to  the  guilt  or  innocence  of  the  defendant. 

If  we  altogether  disregard  the  rebutting  statement 
of  Potete,  still  we  do  not  think  there  is  enough  in 
the  record  to  render  him  incompetent  as  a  juror. 
There  is  nothing  from  which  we  are  authorized  to 
infer  that  any  of  the  statements  said  |  to  have  been 
made  by  him  were  founded  upon  what  purported  to 
be  evidence  that  had  been  or  would  be  introduced 
on  a  trial.  No  witness  in  the  case  is  shown  to 
have  conversed  with  him,  or  in  his  presence,  upon 
the  subject  of  the  accusation,  nor  does  it  appear  that 
anyone  who  heard  from  the  witnesses  had  conversed 
with  him  or  in  his  hearing.  So,  if  we  take  all 
that  is  charged  to  be  true,  it  came  alone  from  rumor 
and   would    not   disqualify. 

Great  weight  must  .be  attached  to  the  fact  that 
the  judge  trying  the  cause  had  the  witnesses  exam- 
ined before  him,  saw  their^  manner,  had  the  benefit 
of  their  modes  of  expression,  and  was  better  pre- 
pared to  weigh  and  value  their  testimony  than  we 
who  see  it  only  on  paper.  BesideSj^  it  appears  that 
the   witness   to   the   strongest   expression    is   discredited. 

While  the  practice  of  introducing  the  accused  juror 
to  purge  himself  of  offense  is  reprobated  in  some  of 
the  older  cases,  we  see  no  sufficient  reason  for  ex** 
eluding  him.  That  he  is  charged  may  go  to  his 
<;redit,   but   certainly   does    not   disfranchise   him.       He 


APRIL  TERM,  1883.  61 

I  I  -  — ■ — ^ni "* 

Wilson  V.  Benton. 

-  -  »  <  '   ■ 

is  no  more  likely  as  a  general  thing  to  swear  falsely 
than  are  the  partisan  friends  of  a  prisoner.  By  an 
explanation  he  may  be  able  to  even  satisfy  impeach- 
ing witnesses  that  they  have  misunderstood  him  by 
honest  mistake  of  his  language,  and  induce  them  to 
retract   or   modify. 

The  objection  that  testimony  tending  •  to  show  a 
conspiracy  to  kill,  after  a  former  jury  had  ac((uitted 
of  murder  in  the  first  degree,  was  admitted,  is  not 
well  taken.  While  such  acquittal  is  a  bar  to  any 
further  prosecution  for  that  offense,  it  does  not  op- 
erate to  exclude  evidence  of  any  and  all  facts  touch- 
ing the  killing.  Becaase  the  evidence  may  show  a 
higher  grade  of  offense  than  the  one  charged,  it  does' 
not  follow  that  an  offense  included  in  the  higher 
may   not   be   made    out   by   evidence    of  the   higher. 

The   facts   fully   warrant    the   verdict,   and   the  judg- 
ment   is   affirmed. 


John  W.  Wilson,   Ex'r,  v.   T.  H.  Benton,  Collector- 

1.  Tax  Assessment.  Tax  collectors.  Pleading  and  pra4Uice.  Constitu- 
tional law.  The  act  of  1879,  ch.  79,  which  empowers  tax  collectors 
to  aABeffi  all  property  which  has  not  been  assessed,  and  to  proceed 
to  collect  the  taxes,  expressly  provides  that  the  suit  for  these  taxes 
shall  be  commenced  by  warrant  before  a  justice;  that  the  warrant 
may  be  for  the  State,  county  and  municipal  taxes  jointly  or  sepa-^ 
rately,  and  confers  upon  the  justice  jurisdiction  in  all  such  cases,  no 
matter  what  may  be  the  amount.  These  details  are  all  included  in 
the  subject  of  the  caption,  which  is  "  An  act  for  the  more  rigid  coU 
lection  of  the  revenue." 
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2.  Same.  Fleadinffs  and  practice.  The  statute  does  not  require  that  the- 
warrant  should  show  or  he  accompanied  with  the  authority  under 
which  the  suit  is  brought  for  the  respective  taxes,  and  a  motion  to 
dismiss  for  want  of  such  authority  would  not  lie.  The  mode  of 
raising  the  question  would  be  by  a  rule  on  the  tax  collector  to  estab- 
lish his  authority,  upon  a  prima  fade  showing  of  the  want  of  author- 
ity by  affidavit  or  otherwise. 

8.  Same.  AaessmenJU  How  made  hy  tax  eoReetor.  The  assessment  of  the 
omitted  property  may  be  made  by  the  tax  collector  in  writing  on  a 
sheet  of  paper,  specifying  the  property  and  its  assessed  value,  dated 
and  officially  signed,  accompanied  by  a  statement  of  the  amount  of 
tax  thereon  due  the  State,  county  and  municipality. 

4.  Same.  Same,  May  be  made.  When,  The  assessment'may  be  made  by 
the  tax  collector  whose  duty  it  was  to  collect  the  taxes  for  the  givea 
year,  at  any  time  during  his  official ^term. 


FROM    DYEB. 


Appeal  An  error  from  the  Circuit  Coart  of  Dyer 
county.      J.  T.   Carthel,  J. 

Latta  &  Marshall  for  Wilson. 

H.  Parks,  Jr.,  for  Benton. 

Cooper,  J.,   delivered   the  opinion   of   the   court. 

This  suit  was  brought  by  Benton,  as  tax  collector, 
against  Wilson  as  executor  of  Peter  E.  Wilson,  de- 
ceased, to  recover  taxes  on  property  of  the  said  Peter 
£.  Wilson  which  had  not  been  assessed  for  the  year 
1878.  On  the  first  of  April  of  that  year,  being  the 
time  appointed  by  law,  the  personal  property  of 
Peter  E.  Wilson,  who  was  then  living,  was  assessed 
at  $14,500.  In  January,  1879,  Peter  E.  Wilson 
died,  and  John  W.  Wilson  qualified  as  executor  of 
his  estate.      At  the   April  term,   1879,  of   the   count j 
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xsourt,  John  W.  Wilson,  as  executor,  filed  an  inven- 
tory of  the  personal  estate  of  his  testator,  from  which 
it  appeared  that  Peter  E.  Wilson  jjowned  a  large 
-nnmber  of  notes  and  judgments,  and  a  large  amount 
of  currency  not  assessed  for  taxes  in  1878.  Benton 
was  elected  tax  collector  in  August,  1878,  and  pro- 
ceeded to  assess  the  omitted  property  under  the  act 
of  1879,  ch.  79.  The  executor  did  not  dispute  the 
assessment,  or  ask  a  revaluation  of  the  property 
before  the  judge  or  chairman  of  the  county  court. 
The  tax  collector  thereupon,  October  29,  1879,  com- 
menced this  suit  before  a  justice  of  the  peace,  as 
required  by  the  statute.  The  assessment  and  suit 
were  for  State,  county  and  municipal  taxes  for  the 
,  year  1878.  The  justice  rendered  a  judgment  in  favor 
of  the  tax  collector,  and  the  executor  appealed.  In 
the  circuit  court  the  case  was  tried  by  the  judge 
without  a  jury,  and  judgment  was  again  rendered  in 
favor   of   the    tax    collector.       The    executor    appealed 

in   error   to   this   court. 

f 

The  act  of  1879  is  entitled  ^' An  act  for  the  more 
rigid  collection  of  the  revenue.^'  It  authorizes  all 
collectors  of  taxes  to  assess  all  property  which  by 
mistake  of  law  or  facts  has  not  been  assessed,  and 
to  proceed  to  collect  the  taxes.  The  act  allows  the 
owner  of  the  property,  if  he  disputes  the  assessment, 
to  have  a  revaluation  before  the  judge  or  chairman 
of  the  county  court  at  any  time  within  one  month, 
whose  valuation  is  made  final.  If  the  owner  dis- 
putes the  right  of  the  State,  county  or  municipality 
to  assess  the   property,    the    tax    collector  is   required 
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to  submit  the  facts  to  the  Comptroller  as  to  the  State 
tax,  to  the  judge  or  chairman  of  the  county  court 
as  to  the  county  tax,  and  to  the  mayor  of  the  city 
or  town  as  to  the  municipal  taxes.  If  these  officers, 
or  any  one  of  them,  direct  him  to  proceed,  the  tax 
collector  is  required  to  obtain  from  any  justice  of 
the  peace  of  the  county  a  warrant  for  said  taxes, 
returnable  before  any  justice  of  the  county  for  trial. 
The  statute  expressly  provides  that  the  warrant  may 
be  for  the  State,  county  and  municipal  taxes  jointly 
or  separately,  and  confers  upon  the  justice  jurisdic- 
tion in  all  such  cases,  no  matter  what  may  be  the 
amount. 

The  valuation  of  the  tax  collector  of  the  omitted 
property  seems  not  to  have  been  disputed,  and,  at 
any  rate,  no  re-assessment  was  had  by  the  executor 
before  the  judge  or  chairman  of  the  county  court.  It 
is  doubtful,  therefore,  whether  the  executor  could 
dispute  the  amount  of  the  assessment  upon  the  trial 
under  the  warrant.  But  if  he  could,  there  is  evi- 
dence in  the  record  sufficient  to  sustain  the  finding 
of  the  trial  judge  that  the  valuation  of  the  omitted 
property   by   the   tax   collector   was   correct. 

The  defendant,  before  the  trial,  moved  the  court 
to  dismiss  the  suit  because  brought  without  proper 
authority,  especially  as  to  the  municipal  corporation, 
and  that  the  account  filed  does  not  disclose  how 
much  is  due  the  State,  the  county  and  the  munici- 
pality respectively.  The  statute  does  not  require 
that  the  warrant  should  show  or  be  accompanied  with 
the   authority   under   which   the   suit  is  brought.       The 
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motion  to  dismiss  for  want  of  authority  had  nothing 
therefore  to  rest  on.  And  the  account  filed  does 
show  the  amount  of  taxes  due  the  State,  county  and 
municipality  respectively.  The  motion  was  properly 
overruled.  And  the  only  mode  of  questioning  the 
authority  of  the  tax  collector  to  sue  for  the  taxes 
of  any  of  these  parties  would  have  been  by  a  rule 
made  upon  him  to  show  his  authority,  a  prima  facie 
case  of  want  of  authority  being  first  made  to  appear 
by  affidavit  or  otherwise. 

The  statute  docs  not  "prescribe  the  mode  in  which 
the  assessment  of  omitted  property  shall  be  made. 
In  this  case  it  was  made  by  the  tax  collector  in 
Mrriting,  specifying  the  gross  amounts  of  the  currency 
and  notes  and  judgments  belonging  to  the  testator, 
as  shown  in  the  inventory  of  the  executor,  and  in 
the  division  of  the  assets  among  the  devisees,  the 
tax  collector  himself  being  one  of  the  commissioners 
who  made  the  division.  It  then  deducts  the  amount 
of  the  notes  given  after  April  1,  1878,  and  adds  the 
amount  of  certain  specified  notes  not  divided.  A 
deduction  is  also  made  for  'the  assessment  actually 
made  on  April  1,  1878,  and  for  the  constitutional 
exemption  of  $1,000.  The  gross  valuation  of  the 
omitted  property  is  then  given,  with  the  amount  of 
tax  thereon  due  to  the  State,  county  and  munici- 
pality. The  writing  is  then  dated  and  signed  by 
the  tax  collector  in  his  official  capacity.  This  was 
sufficient. 

The     assessment    having    been     made    by    the     tax 
collector,   whose    duty    it    was   to   collect  the   taxes   of 
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1878,  during  his  oiScial  term,  was  good,  the  collector 
and  his  sureties  being  liable  therefor:  Otis  v.  Boyd^ 
8   Lea,   679. 

The  act   itself,  as    we    have   seen,  is  entitled   "An 
act   for  the    more    rigid    collection    of    the    revenue.*' 
All   of  its   provisions    are    directed   to  the   end   of  se- 
curing   the    assessment     and     collection      of    property 
which   has   been   omitted   from    the    regular   assessment. 
To   this  end,   it   prescribes   the   mode   of  procedure  by 
which   the  assessment    shall    be    secured    and   the   col- 
lection  made,    increasing    for   this   specific   purpose   the 
jurisdiction   of  justices  of   the  peace.       The   details  of 
the  act   are   all   included    in    the    subject   of    the  cap- 
tion.      The'  caption   is  general,    but  that   is  no   objec- 
tion   to   it,    so    long    as    it    is    not    made   a   cover   to 
legislation    incongruous    in    itself,    and    which    by    no 
fair  intendment   can   be   considered  as  having   a   neces- 
sary or   proper  connection.       The  Legislature  must  de- 
termine  for   itself   how   broad  and  comprehensive   shall 
be   the  object   of   a   statute,    and    how    much    particu- 
larity  shall   be   employed    in    the   title   in   defining   it: 
Coo  ley    Const.    Lim.,    176;     Woodsan  v.   Murdock,    22 
Wall.,   351 ;    State   ex  rel.  v.    Whiiworth,   8    Lea,   594. 

There    is    no    error    in   the  judgment,   an4   it   will 
be   affirmed. 
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Hiram  Mann  v.  A.  W.  Roberts. 

liUEK.  ExeciUion.  Lis  pendens.  Lost,  when.  The  lien  on  land  of  the  levy 
of  a  justice's  execution,  and  the  lis  pendens  created  hj  the  filing  of 
the  papers  in  the  circuit  court  for  the  condemnation  of  the  land,  the 
order  of  condemnation,  and  the  supersedeas  of  the  venditioni  exptmous 
thereon  by  the  debtor,  will  be  lost  by  a  failure  to  prosecute  the  suit 
for  nearly  five  years,  as  against  an  innocent  purchaser  for  value  and 
without  notice,  who  bought  the  land  from  the  debtor  about  three 
years  and  six  months  after  the  commencement  of  the  period  of 
neglect,  and  the  greater  part  of  whose  purchase  money  had  been  used 
to  pay  off  other  encumbrances. 


FROM    HAYWOOD. 


Appeal   from    the    Chancery    Court    at   Brownsville. 
H.  J.   Livingston,  Ch. 

A.   C.   EsTES  for  complainants. 

E.  J.  &  J.  C.  Read  and  McCorry  &  Bond  for 
defendant. 

Cooper,  J.,  delivered   the   opinion   of  the   court. 

Bill  to  enjoin  further  proceedings  under  an  order  of 
the  circuit  court  condemning  to  sale  a  house  and  lot  ia 
Brownsville  under  the  levy  of  a  justice's  execution,  upon 
the  ground  that  the  lien  had  been  lost  by  laches,  the 
complainant  being  an  innocent  purchaser  from  the 
judgment  debtor.  The  chancellor  granted  the  relief 
sought,   and  the  defendant  appealed. 

On  February   1,   1873,   the    defendant,   Roberts,   re- 
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covered  a  judgment  before  a  justice  of  the  peace  against 
Thomas  Bond  for  $312.87  and  costs,  which  judgment 
was  stayed  by  H.  T.  Grant.  On  October  31,  1873, 
an  execution  issued  on  the  judgment,  and  was  levied 
upon  the  lot  in  controversy  as  the  property  of  Grant, 
he  then  owning  and  residing  upon  it.  At  the 
October  term,  1873,  of  the  circuit  court  the  papers 
were  returned  to  that  court,  and  the  land  condemned 
and  ordered  to  be  sold.  On  February  7,  1874,  Grant, 
by  petition  filed  for  the  purpose,  superseded  the  exe- 
cution of  the  order  of  sale,  upon  the  ground  that 
Bond,  the  principal  debtor,  had  property  in  the  county 
at  the  time  of  the  levy  on  petitioner's  land,  subject 
to  execution  and  unencumbered,  more  than  sufficient 
to  satisfy  the  judgment.  On  March  19,  1874,  the 
motion  of  Roberts  to  dimiss  the  petition  and  discharge 
the  supet'sedeas  was  refused,  an  entry  to  that  effect  be- 
ing made  on  the  minutes  of  the  court  in  the  cause 
under  the  style  of  A.  \V.  Roberts  t;.  Thomas  Bond 
and  H.  T.  Grant.  From  that  time  no  step  was 
taken  in  the  cause  until  the  October  term,  1877,  when 
there  is  an  entry  on  the  minutes  that  the  cause  was 
continued  by  consent.  Up  to  this  time,  the  cause  had 
been  permitted  to  slumber  on  the  reference  docket, 
which  docket,  the  proof  shows,  was  not  called  during 
that  period.  Afterwards,  the  memoranda  of  the  cir- 
cuit judge  on  the  trial  docket  show  either  that  noth- 
ing was  done,  or  continuances  by  consent,  until  the 
February  term,  1879.  At  this  term,  the  minutes 
show  a  continuance  as  on  affidavit  of  the  defendant. 
At    the    June    term,    1879,   the    cause    was    tried,|  the 
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supersedeas  discharged,  and  a  venditioni  exponas  ordered 
to  issue  upon  the  order  of  condemnation  of  the  Octo- 
ber term,  1873.  At  the  October  term,  1879,  it  was 
suggested  to  the  court  that  Grant  was  dead,  and  that 
he  had  previously  sold  and  conveyed  the  land  to  Hiram 
Mann,  whereupon  a  scire  facias  was  ordered  to  issue 
to  Mann  requiring  him  to  show  cause  why  the  suit 
of  A.  W.  Roberts  v.  Thomas  Bond  and  H.  T,  Grant 
should  not  be  revived  against  him.  This  bill  was 
then   filed. 

On  August  7,  1877,  Grant,  then  in  the  actual  occu- 
pancy of  the  land,  sold  and  conveyed  it  to  the  com- 
plainant for  $2,500  in  cash,  all  of  which  was  paid, 
and  the  greater  part  of  which  was  used  in  removing 
encumbrances,  in  the  shape  of  judgments,  mortgages 
and  tax  sales,  then  existing  on  the  land.  The  proof 
leaves  no  doubt  that  the  complainant  was  an  innocent 
purchaser  of  the  land  for  its  full  value,  without  notice 
of  the  defendant's  judgment,  the  levy  of  the  exe- 
cution thereon,  or  the  subsequent  proceedings  in  the 
circuit  court  until  served  with  the  scire  facias  on ,  De- 
cember 19,  1879.  The  complainant  went  into  posses- 
sion of  the  land  at  the  time  of  his  purchase,  and  has 
since   continued   to   occupy    it. 

An  order  of  condemnation  of  land  upon  the  levy 
of  a  justice's  execution  is  not  a  judgment,  but  only  a 
mode  of  executing  the  levy :  Ashworth  v.  Dernier y  1 
Baxt.,  323;  Overton  v.  Perkins,  TS/t.  &  Y.,  367.  It 
is  not  notice  to  third  persons,  nor  would  it  be  if  a 
judgment,  the  notice  implied  from  a  pending  litigation 
ceasing    with    its    determination :      Worsley    v.    Earl    of 
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Scarborough,  3  Atk.,  392 ;  Dudley  v.  Fttter,  46  Ala., 
664.  An  order  of  condemnation  gives  no  lien,  but 
merely  continues  the  lien  of  the  levy,  to  which  the 
title  of  the  purchaser   under  the  sale  would   relate. 

The   only   proper   use   of  an  execution   is  to  enforce 
the   collection   of  a  debt^  and    to   enforce  it,   so   far  as 
the   rights  of  third  persons  are   concerned,  with   reason- 
able  diligence.       The   creditor  cannot  use   it   merely   as 
a    security    for    his    debt    by    a    levy   on  property,   for 
the   lien   thus   created    is    a    secret  lien,  and   may   ope- 
rate to   the   prejudice  of  innocent    third   persons  if  the 
debtor   be   left   in   possession   of  the    property :     Freem. 
on   Ex.,   sec.    206.       The  lien   may  be   lost  by   inaction 
or   negligence   in   not   properly    and    promptly   pursuing 
it:      Etheredge    v.     Edwards,    1     Swan,    429;     Sndl    v. 
Allen,   1    Swan,   208.       A    delay    of   seventeen    months 
in   one  case,   and   of  three  years    in   another,   has  been 
held   sufficient  to   deprive   a    creditor    of   a    priority   of 
lien    by    levy :     Owens   v.    Fatterson,   6   B.   Mon.,   489 ; 
Deposit  Bank  v.  Berry,  2   Bush.,  236.       And  this  court 
has  held  that  the  lien  of  a   levy  on   land    of  a  justice's 
execution     may     be    lost,     as    against    an    intermediate 
innocent    purchaser,    by    a    failure    to    file    the    papers 
in   the   circuit   court   for   condemnation   in    a   reasonable 
time:    Anderson  v.  Talbot,  1  Heis.,  407;   Zook  v.  Smith, 
6   Baxt.,   213.       These  cases    also    hold    that    the   pro- 
ceedings of  condemnation  become  a  [lis  pendens  from  the 
date  of  such  filing.       And  the  eflfect  of  the   lis  pendens 
in  this   case   is   thus  raised. 

The   doctrine    of   lis  pendens,   by   which   a   bona  fide 
ipurchaser   without   notice   is   held    bound   by   the   result 
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of    the    suit    as    if    lie    had    notice,    is  one   of    public 
policy  and  necessary  to  bring  litigation  to  an  end.      It 
is  strictt8simi  jurisy   and,  only   applies    when    there   has 
been  a  compliance    in   the    pending    suit    with    all   the 
requirements   which   call    it    into    operation.       The   rule 
is  thus  expressed   by   Lord   Bacon:     "No   decree  bind- 
eth  any   that  cometh   in   bona  jide  by   conveyance  from, 
the  defendant  before   the   bill   is  exhibited,  and  is  made 
no  party    to    the    bill    in    order;     but  when   he  comes 
in  pendente  liU,  and   while  the  suit   is  in  full  prosecu- 
tion,  and   without  any  color  of  allowance  or  privity  of 
court,  there  regularly  the  decree  bindeth.       But  if  there 
were    any    intermissions    of    suit,    or    the    court    made 
acquainted    with    the    conveyance,   the    court  is  to  give 
order  upon   the    special    matters    according   to   justice.'^ 
If,  therefore,   there  be   "any. intermissions  of  suit,''  the 
rule   will   not  apply:     Freeman  on  Judgments,  sec.  203, 
So,   the  rule  applies   "while   the   suit   is   in  full   prose- 
cution,"   not    when    it    is    proceeded    in    with    culpable 
negligence.    To  have  the  benefit  of  it   there  should  be  ' 
a   close    and    continuous    prosecution    of   the   suit   from, 
its  commencement  to    its    close,   taking   into   considera- 
tion the  character  of  the  case,  the   obstacles   thrown  in 
the  way  by   the  opposing  litigant,   and  the  usual  law's 
delay:     Hayden   v.   Buoktin^   9    Paige,   512.       The    lien 
will  not,   perhaps,   be   impaired   by  ordinary   negligence, 
and    will    only   be    lost    by    unusual    and   unreasonable 
delay.       The  delay    may  be  explained,   but    if  not  ex- 
plained the   question   becomes   one  of  culpable   laches  to 
the  injury  of   an    innocent    third    person.       And   what 
constitutes    unreasonable    want    of   diligence,    or    undue 
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delay,  must  be  determined  by  the  particular  circum- 
stances of  each  case  :  Freeman  on  Judgments,  sec.  202 ; 
2  W.  &  T.  Lead.  Cas.  Eq.  198  (4th  ed.).  The  lien  ' 
of  an  attachment  on  land  has  been  held  to  be 
lost  by  a  delay  of  two  years  in  prosecuting  the  suit: 
Peiree  v.  Bell,  2  Bush.  58.  And  so  of  a  mechanic's 
lien  where  there  was  a  delay  of  four  years:  Ehi^man 
V.    Keiidrick,    1    Met.    (Ky.)    146. 

In  the  case  before  us,  the  suit  was  allowed  to 
sleep  upon  the  reference  docket  from  March  19,  1874, 
to  the  October  term  1877,  when  it  was  transferred  to 
the  trial  docket,  and  no  step  was  then  taken  by  the 
plaintiff,  now  the  defendant,  until  the  February  term, 
1879.  In  the  meantime,  during  the  first  sleep,  and 
after  the  lapse  of  over  three  years,  the  complainant 
became  the  innocent  purchaser  of  the  property  at  its 
full  value.  No  excuse  whatever  is  offered  for  the 
delay,  although  the  defendant  is  examined  as  a  witness 
on  his  own  behalf.  There  was  nothing  in  the  char- 
acter of  the  litigation  to  justify  the  delay.  The  very 
fact  that  the  title  to  the  property,  and  the  extent  of  en- 
cumbrances upon  it  were  examined  into  by  an  attorney 
of  the  court  in  which  the  suit  was  pending,  without 
discovery,  shows  how  completely  the  cause  was  retired 
from  public  notice,  and  allowed  to  sleep  by  defendant. 
He  has  clearly  been  guilty  of  that  degree  of  negli- 
gence which  deprives  him  of  the  benefit  of  the  lis 
pendens  as  against  the  complainant,  an  innocent  third 
person   without    notice. 

The   cases   of  Spence,   exparte,  6   Lea,  391,  and  Ro96 
v.   Swauy   7   Lea,   463,   relied    upon   by    the   defendant'* 
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oouneel,  have  do  application  to  this  case.  In  both  of 
those  cases,  the  purchasers  claimed  under  a  party  whose 
title  was  derived  by  purchase  in  the  pending  suit,  and 
their  own  muniments  of  title  fixed  them  with  notice 
of  suit.  The  constructive  notice  thus  fixed  upon  them 
was  equivalent  to  actual  notice.  The  doctrine  of  lis 
pendens  does   not   depend    upon   notice   at   all. 

There   is   no   error   in    the   chancellors^s   decree,   and 
it  will   be   aflSrmed   with  costs. 


Fbeeman,  J.,  delivered  the  following  dissenting 
opinion : 

I  dissent  from  the  conclusion  of  a  majority  of  the 
court   in   this   case. 

The  plaintiff  had  fixed  his  lien  on  the  property  by 
his  levy,  had  the  papers  returned  to  the  circuit  court^ 
an  order  of  sale  made,  and  was  actively  proceeding  to 
sell   the   land   under  that  order. 

He  was  stopped  by  certiorari  and  supersedeas  of 
Grant,  based  on  the  proposition,  that  his  property  was 
not  subject  to  levy  and  sale  in  this  case,^  because  the 
principal  debtor  had  property  subject  to  execution,  free 
from  incumbrance.  This  was  not  a  sufficient  legal 
ground  to  sustain  the  kapersedeasy  but  on  motion  of 
the  plaintiff,  it  was  held  sufficient,  and  the  ^court  re- 
fused to  dismiss  the  petition.  The^  case  then  stood 
on  the  facts  alleged,  to  be  shown  by  proof,  that  proof 
to   be   made  out    by   petitioner. 

Plaintiff  could  not  be  required  tO;  make  out  a  neg- 
ative,  that  is  that  the   principal  did  not  have   property 
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unencumbered  subject  to  execution.  That  he  has  not 
brought  the  case  to  trial  on  the  issue  in  three  years 
or  near  that  period  is  a  matter  that  cannot  be  charged 
on  him  as  laches^  or  an  abandonment  of  his  levy,  or 
even  abatement  of  the  rigor  of  his  lis  pendens.  The 
record  shows  that  in  this  period  the  reference,  docket 
was  not  called  for  trial  within  the  period  of  several 
years.  But  how  this  can  be  made  to  affect  the  lis 
pendens  I  am  unable  to  see.  It  was  the  business 
and  right  of  the  court  to  call  the  docket,  not  of  plain- 
tiff. He  could  not  call  this  docket  for  trial,  nor  do 
I  know  any  rule  of  law  which  would  enable  hini  to 
compel  the  court  ^  do  so,  in  ordering  cases.  This 
being  so,  the  case  was  pending  as  other  cases  on  that 
docket,  that  docket  not  being  called  for  trial  for  sev- 
eral years,  and  so  the  plaintiff  had  no  opportunity  to 
press  his  case.  It  was  however  the  duty  of  the  other 
party  to  take  the  active  part  in  the  case.  He  held 
the  affirmative.  How  plaintiff  could  have  sooner  com- 
pelled him  to  proceed,  I  do  not  see  from  this  record. 
Certainly  I  see  nothing  that  shows  either  an  abandon- 
ment of  his  levy,  or  any  culpable  neglect  of  his  suit, 
by   which   his  clear   right  fixed  by  his  levy   was  lost. 

For  these  and  other  reasons  that  might  be  given. 
I  respectfully   dissent  from   the  opinion   of  the   court. 

Cooper,  J.,  upon   petition  to    rehear,   said: 

In  the  elaborate  argument  submitted  by  the  de^ 
iendant  in  support  of  his  petition  for  a  rehearing  it 
is  not  suggested   that   any   material    fact  in   the  record. 
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has  been  overlooked  by  the  court,  nor  is  a  single  new 
authority  adduced  upon  the  point  on  which  the  case 
was  made  to  turn  in  the  former  opinion  of  the  court.. 
There  are  some  citations  of  cases  where  the  lien  of  a 
judgment,  a  levy,  or  of  a  lis  pendens  has  been  allowed 
to  prevail  after  protracted  litigation,  and  apparently  un» 
necessary  delay.  But  not  one  of  these  cases  shows  an 
issue  between  the  lien  creditor  and  an  innocent  pur- 
chaser pending  the  litigation  upon  the  laches  of  the 
creditor   in   prosecuting   his   suit. 

The  main  ground  of  the  argument  is  one  that  was 
considered  by  the  court  on  the  former  hearing,  namely, 
that  the  petition  of  Grant  in  the  original  suit  of 
Roberts  v.  Bond  and  Grant  was  in  the  nature  of  a 
new  suit  in  which  Grant  was  the  actor.  But  no 
authority  is  adduced  in  support  of  this  assumption, 
nor  any  argument  made  to  maintain  it  upon  principle. 
The  writs  of  certiorari  and  supersedeas  are  authorized 
by  law  to  bring  up  the  record  or  papers  of  a  cause 
before  a  justice  of  the  peace  for  a  new  trial,  as  a 
substitute  for  an  appeal,  or  instead  of  the  common  law 
writ  of  audita  querela  based  upon  something  which  has 
happened  since  the  judgment.  In  either  case  the  peti- 
tion is  only  in  the  nature  of  an  affidavit,  and  merely 
contains  a  statement  of  the  facts  on^  which  the  writs 
are  asked.  If  the  petition  be  sufficient,  the  case 
brought  up  in  the  first  class  of  cases  is  tried  de  novo. 
It  is  the  same  case  exactly,  the  parties  occupying  the 
same  attitude,  and  the  matters  are  to  be  tried  as  before. 
Such   a   petition     is    clearly   not   a   new   suit   or   in    the 

nature   of   a  new   suit.       If  the   petition   and   writs  be 
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based  upon  something  which  has  happened  since  the 
judgment^  they  bring  up  the  case  as  it  stood  before 
the  justice  after  judgment,  and  the  petitioner  obtains 
relief  or  a  hearing  by  moving  to  quash  the  execution^ 
or  other  proceeding  complained  of:  Linehaugh  v, 
Binher,  Peck,  363;  Sellars  v.  FiUy  3  Baxt.,  131.  The 
certiorari  is  directed  to  the  magistrate  and  the  «iiper- 
^edeaa  to  the  creditor,  officer  or  person  having  the  ex- 
ecution. A  notice  is  all  that  is  necessary  to  bring 
the  opposing  parfcy  into  court:  Nicks  v.  Johnson,  3 
Sneed,  324;  MoDowell  v.  Keller,  1  Heis.  450.  The 
parties  stand  exactly  as  they  did  before,  (Car.  Hist* 
Law  Suit,  sec.  681,)  the  burden  of  proof  being  usa- 
ally  upon  the  petitioner  to  make  out  his  defense,  but 
it .  may  be  thrown  on  the  plaintiff  by  the  nature  of 
the  issue,  as,  for  example,  by  a  denial  under  oath  of 
the  authority  to  sign  the  petitioner's  name  as  stayor: 
McDowtU  v.  7\«m€y,  5  Sneed,  226.  The  plaintiff  be- 
fore the  justice  is  the  plaintiff  in  the  circuit  court, 
and  must  prosecute  the  suit. 
Petition   refused. 
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R.  E.  Mason  et  cU,  v.  Smith  &  Harris. 

Dahaoes*  Appeal  bond.  Payment  (^part  of  judgment.  The  damages  stip- 
ulated for  in  an  appeal  bond  are  the  damages  in  consequence  of  the 
appeal,  being  the  interest  at  the  rate  of  six  per  cent,  per  annum 
upon  the  amount  of  the  judgment  of  the  lower  court  from  the  date 
of  its  rendition  to  the  recovery  in  the  appellate  court,  and  any  pay- 
ment made  on  the  debt  from  the  last  judgment  will  be  applied  by 
law  to  the  satisfaction  of  such  damages  in  the  first  instance. 


FROM     FAYETTE. 


Appeal   in  error   from   the  Circuit  Court  of  Fayette 
Qoantj.      T.  J.  Flippin,  J. 

Jones  &  Galloway  for  Mason. 

T.  K.   Rbddick,   for  Smith   &  Harris. 

Cooper,  J.,  delivered   the  opinion  of  the  court. 

Smith  &  Harris  brought  an  action  before  a  justice 
of  the  peace  against  Alfred  Lacy  upOn  a  promissory 
note.  The  justice  rendered  a  judgment,  February  6, 
1880,  in  favor  of  the  plaintiffs  against  the  defendant 
for  J156.80.  Lacy  appealed  to  the  circuit  court,  the 
present  appellants  becoming  his  sureties  on  the  appeal 
bodd.  The  bond  was,  however,  only  conditioned  to 
pay  ^'  all  costs  and  damages  that  may  be  adjudged 
a^inst  him  (the  defendant)  by  the  court  having  cog* 
nttanoe  thereof!''  The  cause  was  tried  in  the  circuit 
-€Oiirt    June   25,   1880^  the   jury    finding    a    verdict    iii 
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fiivor  of  the  plaintiffs  and  against  the  defendant  for 
f  161.78;  whereupon  it  was  considered  by  the  court  that 
the  plaintiffs  recover  of  defendant  the  principal  of  the 
note  sued  on^  being  the  sum  of  |89.60,  and  that  the 
plaintiffs  recover  of  defendant  and  his  sureties  of  ap- 
peal, naming  them,  the  damages^  being  the  interest  6a. 
said  note  so  found  by  the  jury^  to-wit :  $72.18,  and 
the  costs   of  suit. 

Upon  the  rendition  of  the  justice's  judgment  the 
plaintiffs  sued  out  an  execution  by  making  the  necessary 
affidavit.  By  virtue  of  this  execution  the  sheriff  levied 
on  certain  goods  of  the  defendant,  from  the  sale  of 
which  he  realized  the  net  sum  of  ]^44.95,  and  paid  the 
money  into  court  on  March  11,  1880.  The  trial  judge 
ordered  this  fund  to  be  applied  first  to  the  payment  ofw 
cos£s,  and  any  surplus  to  be  applied  to  the  discharge  of 
the  principal  debt.  The  bill  of  exceptions  shov^rs  that 
the  note  sued  on  was  executed  May  20,  1872,  for 
$89.60,  payable  one  day  thereafter,  with  interest  at  the 
rate  of  ten  per  centum  per  annum.  It  was  contended 
in  the  court  below  ihat  the  sureties  on  the  appeal 
bond  were  only  liable,  by  way  of  damages,  for  the 
interest  from  the  date  of  the  justice's  judgment  to  the 
rendition  of  the  judgment  by  the  circuit  court.  But 
his  Honor,  the  trial  judge,  held  that  the  damages  for 
which  the  sureties  were  liable  consisted  of  the  entire, 
interest  on  the  note,  computed  at  the  rate  of  ten  per 
cent,  per  annum  as  called  for  on  the  face  of  the  note,^ 
from  its  matuiuty  until  the  finding  of  the  verdict  by 
the  jury.  The  sureties  then  moved  the  court  that, 
the  fund  of  $44.95  be  applied  to  the  payment  of  costa, 
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of  suit,  and  any  surplus  to  the  satisfaction  pro  tanto 
of  the  damages.  The  court  ruled  that  the  fund  be 
applied  first  to  the  payment  of  costs,  and  any  surplus 
in  part  satisfaction  of  the  debt  as  distinguished  from 
the  interest  or  damages.  The  sureties'  have  brought 
the  case  to  this  court  by  writ  of  error,  and  insist 
that   the   rulings   below   were   erroneous. 

By  the  Code,  sec.  3162,  in  actions  founded  on 
promissory  notes  where  the  defendant  appeals  from  a 
judgment  against  him,  the  appeal  bond  is  required  to 
be  conditioned  for  the  payment  of  the  whole  debt, 
damages  and  costs,  and  for  the  satisfaction  of  the  judg- 
ment of  the  superior  court  where  the  cause  may  be 
finally  tried  and  determined ;  and  in  such  case  the 
appellant  shall  pay  interest  at  the  rate  of  twelve  and 
one-half  -per  centum  per  annum.  The  rate  of  interest 
prescribed  by  the  last  clause  was  changed  to  six  per 
centum  per  annum  by  the  act  of  1865,  ch.  17,  brought 
into  the  Revised  Statutes  in  sec.  3137a.  The  appeal 
bond  in  this  case  does  not  conform  to  the  requirements 
t)f  the  statute,  and  is  conditioned  only  for  the  pay- 
ment of  "all  costs  and  damages/'  But  it  has  long 
been  the  settled  law  of  the  State  that  where  a  bond 
given  for  the  prosecution  of  a  suit,  an  appeal  or  a 
certiorari,  does  not  contain  all  the  conditions  required, 
it  will  be  good  as  far  as  it  goes,  if  the  cause  be  pro- 
ceeded with  on  the  faith  of  the  bond,  and  judgment 
may  be  rendered  against  the  principal  and  sureties  to 
the  extent  of  the  bond,  and  against  the  principal  alone 
for  the  residue:  Oreer  v.  Williford,  Peck,  290;  Nichol 
V.  HcCombsy  2  Yer.,  83;     Jennings  v.   Ray,  8  Yer.,  85. 
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If,  therefore,  the  bond  be  only  for  damages  and  costs 
when  it  should  have  been  for  the  debt  also,  the  judg- 
ment against  the  surety  can  onlj  be  for  the  damages 
and   costs. 

By  an  early  -statute  in  this  State,  act  of  1809,  ch. 
49,  sec.  27,  a  penalty  of  twelve  and  one-half  per  cent, 
on  the  amount  of  the  judgment,  regardless  of  the  length 
of  time  the  suit  had  been  pending,  was  fixed  as  the 
measure  of  damages  for  wrongfully  presenting  an  appeal 
in  error.  Afterwards,  by  the  act  of  1823,  ch.  54, 
sec.  3,  it  was  provided  that  upon  affirmance  of  the 
judgment  below,  the  appellee,  in  addition  to  the  judg- 
ment, should  recover  interest  thereon  at  the  rate  of 
twelve  and  one-half  per  cent,  per  annum  up  to  the 
time  of  the  rendition  of  the  judgment  in  the  court 
above.  In  a  case  in  which  the  appeal  bond  was  only 
conditioned  for  the  payment  of  the  cost  and  damages, 
it  was  contended  that,  under  the  act  of  1823,  there  were 
no  damages,  the  statute  providing  |for  interest,  not  dam- 
ages. But  the  court  said :  ^'  We  have  no  doubt  the 
interest  after  the  rate  of  twelve  and  one-half  per  cent* 
per  annum  is  damages  within  the  meaning  of  the  act 
of  Assembly.  It  would  be  difficult  to  say  ordinary 
interest  at  the  rate  of  six  per  centum  per  annum  was 
not;  we  understand  the  court  to  have  said  in  ^ichol 
and  McAllister  v.  McCkmibs,  2  Yer.,  83,  it  was  dam- 
ages " :  Banks  v.  Brown,  4  Yer.,  198.  And  so  it 
has  been  invariably  held:  Smith  v.  Ervnn,  5  Yer.,  296; 
Tipton  V.  Anderson,  8  Yer.,  222 ;  Maxwell  v.  Salts,  4 
Cold.,  235.  The  decisions  since  the  adoption  of  the 
Code  are  to   the  same   effect,  although  a   new  judgment 
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be  reodered  in  the  circuit  court,  and  although  the  interest 
has  been  reduced  from  the  rate  of  twelve  and  one-half 
per  cent,  to  six  per  cent :  Mason  v.  Mdcalf,  4  Baxt.^ 
440;  Mason  v.  Anderson,  12  Heis.,  38.  By  the  Code, 
sec.  3163,  in  all  cases  of  appeal  in  suits  at  law,  except 
where  the  action  is  founded  on  the  written  instruments 
mentioned  in  sec.  3162,  the  bond  is  required  to  be  con- 
ditioned for  damages  and  costs  only,  and  interest  shall 
be  recovered  at  the  rate  of  six  per  cent  per  annum. 
If  the  bond  be  conditioned  also  for  the  payment  of 
the  debt  it  is  void  to  that  extent :  Banks  v.  McDowel, 
1  Cold.  86,  Or,  as  said  in  Hutchinson  v.  Fulghum, 
4  Heis.,  550,  the  bond  will  not  bind  the  surety 
''except  as  to  costs  and  interest  as  damages.''  And 
in  Sharp  v.  Pickens,  4  Cold.,  268,  although  the  appeal 
bond  was  to  ^^pay  and  satisfy  such  judgment  as  may 
be  awarded/'  and  in  double  the  amount  of  judgment 
below,  this  court  rendered  judgment  against  the  prin<- 
cipai  for  that  judgment,  and  against  him  and  the  surety 
of  appeal  "  for  the  damages  in  consequence  of  the 
appeal,  which  is  interest  at  the  rate  of  six  per  centum 
per  annum  upon  the  amount  of  the  judgment  of  the 
circuit  court  from  the  date  of  its  rendition  to  this 
time,  together  with  the  costs  of  the  appeal."  The 
same  construction  has  l)een  put  upon  the  word  '^dam- 
ages" in  the  bond  required  for  an  appeal  in  chancery 
eases.  In  Doison  v.  Dodson,  6  Heis.  110,  an  execu- 
tor appealed  from  a  money  decree  rendered  against  him 
in  his  representative  capacity.  He  gave  bond  in 
double  the  amount  of  the  decree  conditioned  for  the 
payment  of  the  decree,  damages  and   costs.       The  bond 
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was  not  obligatory  on  the  surety  so  far  as  it  un* 
dertook  to  bind  him  for  the  amount  of  the  decree. 
This  court  found  the  executor  liable  for  double  the 
amount  of  the  recovery  below,  and  directed  a  decree 
to  be  entered  against  him  and  the  sureties  on  the 
appeal  bond  for  the  amount  of  decree  below  with 
interest  from  the  date  of  its  rendition  and  for  all  costfi, 
and  against  the  executor  alone  for  the  excess  over  the 
chance]  lor's   decree. 

The  result  of  these  authorities  is  that  the  word 
^'  damages "  in  an  appeal  bond  means  the  damages  in 
consequence  of  the  appeal,  that  is  the  interest  at  the 
rate  fixed  by  statute  upon  the  amount  of  the  judgment 
below  from  the  date  of  its  rendition  to  the  time  of 
entering  the  judgment  above.  And  the  damages  are 
recoverable  against  the  surety  whenever  the  appeal  is 
not  prosecuted  with  effect,  that  is  to  say  where  the 
final  recovery  is  for  the  same  or  a  larger  amount 
than   the  judgment   below. 

An  able  and  ingenious  argument  has  been  pressed 
upon  the  court  by  the  learned  counsel  of  the  appellees 
to  the  effect  that  the  bond  in  this  case  covers  "  all 
damages,"  and  that  interest  is  the  "damages  fixed  by 
law "  for  the  non-performance  of  certain  contracts : 
Bank  v.  Williams,  3  Cold.,  5V9;  Nunnellee  v.  Morton, 
Cooke,  21.  But  if  the  word  "damages"  in  appeal 
bonds  has  acquired  a  fixed  meaning  by  the  decisions 
of  the  court  which  confines  it  to  the  interest  from  the 
date  of  the  rendition  of  the  judgment  below,  it  would 
be  making  another  contract  for  the  sureties  than  the 
one   they  entered   into   if  we  give  the   word   a   different 
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Cleaning  in  this  case.  And  the  very  point  thus  con- 
tended  for  has  been  made  in  two  of  our  reported 
cases.  In  Jotijeji  v.  Par^on^y  2  Yer.,  321,  the  action 
was  assumpsit  for  building  a  house,  where  the  recovery 
was  in  damages,  and  the  sureties  of  appeal  were  re* 
leased  because  the  bond  was  not  in  conformity  with 
the  statute.  Judge  Catron,  who  delivered  the  oi^inion 
of  the  court  in  that  case,  tells  us  in  a  subsequent  case^ 
{Matiock  v.  Banky  7  Yer.,  95,)  that  as  the  recovery 
was  in  damages,  the  strict  words  of  the  bond,  which 
bound  the  obligors  for  damages  and  costs,  covered  the 
verdict  and  judgment;  but,  he  adds,  "the  securities 
must  have  been  reached  by  a  construction  contrary  to 
the  form  prescribed  by  the  act  of  Assembly,  and  thai 
forced,  for  the  damages  covenanted  to  be  paid  might 
be  the  twelve  and  one-half  per  cent,  interest  per  annum 
given  by  the  64th  section  of  the  act,  should  the 
judgment  be  affirmed."  In  Ohohon  v.  Brovm,  4  Yer., 
496,  the  action  was  covenant  and  the  '  recovery  in 
damages.  The  appeal  bond  was  only  for  costs  and 
damages.  The  point  was  made  that  the  words  of  the 
bond  covered  the  judgment.  The  court,  Catron,  C.  J., 
tJelivering  the  opinion,  said :  "  We  think  there  is  noth- 
ing in  the  distinction  attempted  that  this  action  of  cov- 
enant sounded  in  damages  below.  *  *  The  securities 
here  are  only  bound  for  the  damages  and  costs  that 
may  be  awarded  against  their  principals  in  this  court 
for  wrongfully  prosecuting  the  appeal."  And  the 
court  gave  judgment  against  sureties  for  the  damages 
after  the  rate  of  twelve  and  one-half  per  centum 
:per   annum. 
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It  is  probable  that  the  sureties  in  the  case  before 
us  have  escaped  liability  for  the  judgment  of  the  circuit 
court  by  a  clerical  omission  in  drafting  the  bond,  and 
that  the  ends  of  justice  might  be  nearer  attained  by 
holding  them  liable  for  the  whole  of  the  interest  as 
damages.  But  our  duty  is  to  administer  the  law  as 
we  find  it,  not  to  alter  it  in  order  to  meet  hard 
oases. 

His  Honor^  the  circuit  judge,  erred  also  in  the  judg- 
ment rendered  in  relation  to  the  application  of  the  fund 
in  court.  The  money  was  realized,  and  paid  into 
court  before  the  trial  of  the  cause  in  the  circuit  court, 
and  applied  by  the  court  after  the  rendition  of  the 
judgment.  Treated  as  a  payment  either  upon  the  debt 
or  the  judgment,  there  was  no  application  of  the  pay- 
ment by  any  of  the  parties.  The  application  must 
therefore  be  made  by  the  law.  No  objection  is  taken 
to  the  ruling  of  the  circuit  judge  that  so  much  of  the 
fund  as  was  necessary  should  be  applied  to  the  pay- 
ment of  the  costs  of  the  cause.  The  general  rule  in 
the  application  of  payments  by  law  is  that  a  partial 
payment  shall  first  be  applied  to  the  discharge  of  interest 
due,  and  the  balance  in  discharge  of  principal :  Jon€8 
V.  Ward,  10  Yer.,  161.  Another  rule  on  the  sub- 
ject adopted  in  this  State  is  that  the  law  will  apply 
a  payment  according  to  the  intrinsic  justice  and  equity 
of  the  case :  Buasey  v.  Gantf  10  Hum.,  238.  Taking 
these  two  rules  together,  the  money  should  be  applied 
to  the  interest  by  way  of  damages  which  is  given  by 
law   upon   the   amount   of  the  justice's  judgment. 

It     is    suggested     by    the    learned    counsel    of    the 
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appellees  that  there  would  be  some  difficulty  in  ren- 
ering  judgment  for  part  of  the  interest  by  way  of  dam- 
ages against  the  sureties^  and  for  the  debt  and  the 
residue  of  the  interest  against  the  principal.  But  the 
cases  already  cited  show  that  the  judgment  may  be 
moulded^  without  difficulty,  so  as  to  suit  the  facts. 
See  Code,  sec.  2974.  And  in  Jenkins  v.  Skillern,  5 
Yer.,  288,  where  the  appeal  bond  recited  the  judgment 
at  for  a  less  sum  than  it  was  in  fact,  the  court  ren« 
dered  a  judgment  against  the  principal  for  the  true 
amount  with  the  damages,  and  against  the  surety  "for 
the   sum   described    in   the   bond   only.^^ 

The  judgment   will   be   reversed,   and  judgment  ren- 
dered  here   in   accordance   with   this  opinion. 


The    Memphis    Brokerage    Association   in    error  v. 
Hugh  B.  Cullen,  Clerk  of  the  County  Court 

of  Shelby   County. 

Pan^iLEQE  Tax.  Dealers  in  futures.  A  person  who  receives  orders  to 
buy  or  sell  in  Xew  York  or  elsewhere,  produce  for  delivery  at  a  future 
time,  who  executes  these  orders  through  correspondents,  he  having 
no  pecuniary  interest  in  the  transaction  further  than  charging  com- 
missions is  a  dealer  in  futures,  and  under  the  act  of  1888  is  liable  to 
a  tax  of  $1,000. 


FROM   SHELBY. 


Appeal   in   error   from   the   Circuit   CouH   of   Shelby 
county.      J.  O.  Pierce,  J. 
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Wright,   Fowlks  &  Wright  for  Association. 

Attorney- General  Lea   for  Cullen. 

Cooke,  Sp.  J.,  delivered  the  opinion  of  the  court. 

This  is  an  agreed  case,  the  facts  are  as  follows: 
"The  plaintiff  in  error  is  a  corporation  chartered  under 
the  laws  of  Tennessee,  and  doing  business  in  Mem- 
phis by  virtue  of  its  said  charter,  and  has  been  since 
the  25th  of  January,  1883.  Said  plaintiff  in  error, 
under  its  charter,  is  alone  authorized  in  a  "general 
brokerage  business  in  agricultural  products,  such  as 
cotton,  corn,  wiieat,  and  in  general  produce,  such  as 
lard,  pork,  bacon,  etc,  and  in  stocks,  bonds,  gold, 
etc,*'  and  that  said  association  is  engaged  in  carrying 
on  business  strictly  in  accordance  with  its  said 
charter,   powers   and    authority. 

That  said  association,  as  a  part  of  the  said  busi- 
ness, receives  orders  from  the  general  public,  that  is, 
from  any  person  who  desires  to  engage  its  services 
to  purchase  or  sell  in  New  York  and  Chicago,  in 
behalf  and  on  account  of  the  person  so  ordering,  for 
delivery  at  a  future  period,  cotton,  corn,  [general  pro- 
duce, stocks,  bonds,  etc.,  that  it  executes  such  orders 
by  means  of  and  through  its  correspondents  in  New 
York  and  Chicago,  who  purchase  or  sell  in  compli- 
ance Avith  the  orders  received  from  said  association; 
and  that  said  association  demands  and  receives  from 
the  person  or  persons  so  giving  it  the  orders  to  buy 
or  sell,  as  aforesaid,  a  commission  for  its  services  in 
that  behalf,  .and  has  no  further  or  other  interest  of 
a   pecuniary     character     in     the    said    transaction,   and 
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that  in  no  instance  does  said  association  itself  buy 
or  sell  said  articles  for  future  delivery,  but  its  sole 
connection  with  such  buying  and  selling  is  to  trans- 
mit the  said  orders  to  persons  in  Chicago  and  New 
York  with  whom  said  association  is  in  correspond- 
ence  as  aforesaid. 

It  is  further  agreed  that  when  said  orders  of  pur* 
chase  or  sale  are  given  to  said  association ,  it  requires 
of  the  person  or  persons  so  ordering  as  aforesaid,  a 
deposit  of  money  for  the  purpose  of  protecting  the 
buyer  or  seller  in  New  York  or  Chicago,  as  afore- 
said, against  loss  by  reason  of  fluctuations  in  the 
market  in  the  value  of  the  commodity  so  bought  or 
sold.  Said  deposit,  or,  as  it  is  called,  "margin," 
being  transmitted  by  said  association  to  its  said  cor- 
respondents in  New  York  and  Chicago,  to  be  held 
for   the   purpose   aforesaid. 

By  the  act  of  1883,  ch.  106,  sec.  4,  brokers 
(other  than  real  estate  brokers)  in  cities  of  20,000 
inhabitants  or  over  are  taxed  t(200;  and  dealers  in 
futures  $1,000  per  annum.  The  defendant,  as  clerk 
of  the  county  court,  claimed  that  the  plaintiff  was  a 
dealer  in  futures  within  the  meaning  of  said  act,  and 
demanded  that  it  should  pay  a  license  as  such,  which 
being  refused,  he  issued  ^  distress  warrant  to  collect 
the  same,  and  was  about  to  levy  it  upon  the  prop- 
erty of  the  plaintiff,  whereupon  it  paid  said  tax  so 
demanded  for  one  quarter  ($250  State  and  $25 
county)  under  protest,  and.  instituted  this  suit  to 
recover  the  same,  the  plaintiff  having  taken  out  a 
broker's  license. 
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The  only  question  for  determination  is,  do  the 
facts  above  set  forth  constitute  the  plaintiff  a  dealer 
in   futures,   and   under   it   liable   for   said   tax. 

The  case  was  tried  by  the  circuit  court,  who  held 
the  plaintiff  was  such  dealer  in  futures,  and  rendered 
judgment  in  favor  of  the  defendant,  and  the  plaintiff 
appealed. 

We  think  the  judgment  of  the  circuit  court  was 
correct,  and  that  the  plaintiff  was  a  dealer  in  futures 
within  the  meaning  of  said  act,  and  liable  to  pay 
said  tax. 

The  fact  that  it  carried  on  said  business  in  con- 
nection with  and  for  the  benefit  of  others  without 
the  State,  as  well  as  its  own,  can  make  no  differ- 
ence. 

Let  the  judgment  be  affirmed. 


Geo.  W.  Swink  et  cU.  v.  E.  A.  French,  Administratrix. 

Evidence.  Pedigree.  I^'owd  by  reput4Uum  or  hearsay.  Time  of  birth,  as 
a  matter  of  pedigree,  may  be  proved  by  reputation  or  hearsay,  with-- 
out  producing  the  family  register,  if  one  exist. 


FROM  SHELBY. 


Appeal  in  error  from   the   Circuit  Court  of   Shelby 
county.      J.  O.  Pierce,  J. 
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Gbeeb  &  Adams  and  Habris  &  Turley  for  Swink. 

E.  J.  &  J.  C.  Read  and  Metcalp  &  Walker 
for   French. 

CooPEB,  J.,  delivered   the   opinion   of  the   court. 

This  is  the  same  case  report ed,  under  the  style  of 
Olivia  Taylor  et  aL  v.  James  H,  French  and  John  Har^ 
beriy  in  2  Lea,  257.  The  two  plaintiflfe  have  sinoe 
then  married  and  the  defendants  have  both  died,  the 
salt  being   revived  against  their  personal  representatives^* 

Upon  application  of  the  defendants,  there  was,  by 
order  of  the  court,  a  severance  in  the  trial.  The 
record  in  the  present  case  contains  the  result  of  the 
trial  against  the  administratrix  of  French,  the  verdict 
and  judgment  being  in  favor  of  the  defendant,  and  the 
plaintiffs   appealing  in   error. 

The  action  is  upon  two  promissory  notes  in  which 
James  H.  French  was  an  endorser,  and  the  object  of 
the  plaintiffs  was  to  show  to  the  satisfaction  of  the 
jury  that  he  had  made  himself  more  absolutely  liable 
than  as  an  ordinary  endorser.  For  this  purpose,  the 
plaintiffs  introduced  testimony  tending  to  show  that  be 
had  bound  himself  as  a  surety  or  guarantor.  The 
^fendant  then  introduced  evidence  tending  to  show  a 
tiontract  between  the  makers  of  the  notes  and  the  origi- 
nal plaintifis  for  an  extension  of  the  time  of  payment 
ibr  one  year  after  the  maturity  of  the  paper  without 
the  knowledge  of  French.  To  meet  this  evidence  the 
plaintifis  undertook  to  prove  that  at  the  time  of  the 
•alleged    contract    of    extension,    June    1,    1871,    Olivia 
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Swink^  formerly  Olivia  Taylor^  was  under  the  age  of 
twenty- one  years.  They  introduced  the  husband^  Geo.. 
W.  Swink,  who  testified  that  his  wife  was  born  on 
July  17,  1850,  that  she  had  recently  died,  and  that 
he  was  the  administrator  of  her  estate.  He  knew  his 
wife^s  age,  he  said,  from  the  entry  in  the  family  bible, 
the  bible  being  then  in  the  possession  of  another  member 
of  the  family,  in  another  county  than  the  county  in 
which  the  trial  was  being  had.  The  witness  further 
testified  that  his  wife  had  told  him  the  date  of  her 
birth,  and  he  gave  the  date,  July  17,  1850,  from  that 
source  of  information,  as  well  as  having  seen  the  entry 
in  the  family  bible.  The  trial  judge,  upon  objection 
of  the   defendant,   excluded   this   evidence. 

Pedigree,  by  which  is  meant  the  lineage,  descent 
or  succession  of  families,  all  the  authorities  agree,  may 
be  proved  by  reputation  or  what  is  commonly  called 
hearsay.  And  pedigree,  the  authorities  equally  agree, 
embraces  not  only  descent  and  relationship,  but  also 
the  facts  of  birth,  marriage  aud  death,  and  the  timies 
when  these  events  happened  :  1  Gr.  Ev.,  sec.  104 ;  1 
Whart.  Ev.,  sec.  208.  And  the  existence  of  a  family 
register  does  not  exclude  proof  of  declarations  of  de- 
ceased members  of  the  family :  Clements  v.  HurUy  1 
Jones,  400.  For  an  entry  in  such  a  register  is  only 
a  declaration  oi  the  parent  or  relation  who  made  it 
in  the  matter  of  pedigree:  1  Gr.  Ev.,  sec.  104.  Such 
evidence  is  admissible  whenever  any  question  of  pedi- 
gree, as  above  defined,  arises  in  the  progress  of  a 
cause.  In  ejectment,  the  relationship  and  death  with- 
out issue   of  certain   persons   were  allowed  to  be  proved 
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by  reputation :  Flowers  v.  HaraUon,  6  Yer.,  494.  So, 
of  relationship  upon  an  issue  of  devisavit  vd  non:  Ford 
V.  Fordy  7  Hum.,  92.  So,  on  a  trial  for  incest :  Ewell 
V.  State,  6  Yet.,  364,  In  the  case  of  Vaughan  v. 
Phebe,  M.  &  Y.,  5,  it  was  conceded  by  counsel  and 
by  the  court  that  it  was  admissible  to  prove  in  this 
way  the  time,  but  not  the  place  of  birth.  And  in 
Saunders  v.  Fuller ^  4  Hum.,  516,  it  was  expressly 
decided,  in  an  action  of  ejectment,  that  the  period  of 
the  death  of  an  ancestor,  as  well  as  his  relationship, 
might  be  proved  by  reputation  or  hearsay.  It  has 
also  been  held  that  there  are  no  grades  in  the  admis- 
sibility of  such  evidence,  but  that  the  testimony  of 
living  members  of  the  family,  and  the  hearsay  of  its 
deceased  members  are  entitled  to  more  weight  than  the 
testimony  and  hearsay  of  persons  unconnected  with  the 
family:     Sav/aders  v.   Fuller,   4   Hum.,    516. 

His  Honor,  the  trial  judge,  erred  therefore,  in  ex- 
cluding the  testimony  under  consideration.  And  the 
judgment  must  be   reversed,    and   the    cause    remanded 

for  another  trial. 
6 — VOL.  11. 
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Louisville  &  Nashville  Railroad  v.  W.  C.  Trent. 

RAUiROAD.  Contract,  Shipping  stock.  A  railroad  company  shipped  a  car 
of  stock  and  the  contract  to  ship  provides :  "And  it  is  further  agreed , 
that  in  case  of  accident  to  or  delay  of  time  from^any  cause  whatever, 
the  owners  or  shippers  are  to  feed,  water  and  take  proper  care  of 
stock."  The^circuit  judge  charged  that  in  all  cases  of  unavoidahla 
delay,  the  railroad  was  hy  the  contract,  obligated  to  feed  and  water 
the  stock.  This  was  error.  The  Tterms  of  the  contract ^only  provide 
that  the  owner  or  shipper  shall  feed  and  water  the  stock  in  certain 
defined  emergencies,  and  does  not  undertake^that,  in  all  other  caset 
.  the  carrier  shall  do  so. 


FROM    FAYETTE. 


Appeal   from   the   Circuit  Court  of   Fayette   county. 
T.   J.   Flippin,  J. 

H.   B.   Folk   and  H.   C.  Moorman  for  Railroad. 

Geo.   Hardin  for  Trent. 

TuRNEY,  J.,  delivered    the   opinion  of  the  court. 

In  December,  1879,  defendant  in  error  shipped  from 
St.  Louis  to  Stanton,  Tennessee,  a  car  load  of  horses 
under  a  contract  with  the  St.  Louis  &  Cairo  Short 
Line  Railroad. 

This  suit  is  brought  against  the  Louisville  &  Nash- 
ville Railroad,  one  of  the  connecting  lines,  to  recover 
damages  for  injury  sustained  by  the  horses,  and  also 
an  amount  paid  under  protest  for  feeding  the  horses 
at   Milan,   Tennessee.       Amongst  others,  the  contract  ta. 
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8hi(>  contains  the  following  stipulations:  '^And  it  is 
farther  agreed,*  that  in  case  of  accident  to  or  delay  of 
time  froin  any  cause  whatever,  the  owners  and  shippers 
are   to   feed,  water  and   take  proper  care  of  stock.'^ 

''And  it  is  farther  agreed,  that  while  the  said  con- 
tracting companies'  employees  shall  provide  the  owier 
or  person  in  charge  of  the  stock,  all  facilities  in  traina 
or  at  stations  for  taking  care  of  the  same,  the  busi- 
ness of  the  said  contracting  companies  shall  not  be 
delayed  by  the  detention  of  trains  to  unload  and  reload 
stock,   for  any   cause  whatever,''  etc. 

The  court,  in  substance,  charged  the  jury,  that  in 
all  cases  except  of  unavoidable  delay,  accident  or  col- 
lision, that  the  railroad  companies  were,  by  the  con- 
tract,  obligated  to   feed   and   water  the  stock. 

This  was  error. 

The  language  of  the  charge  is  too  comprehensive^ 
The  terms  of  the  contract  only  provide  that  the  owner 
or  shipper  shall  feed,  water,  etc.,  in  certain  defined 
emergencies,  and  does  not  undertake  that,  in  all  other 
oases  the  carrier  shall  do  so.  The  latter  is  a  ques- 
tion to  be  determined  from  all  the  facts  of  the  case,, 
and  is  not,  in  terms,  provided  for  in  the  written  con- 
tract  for   shipment. 

Reversed. 
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Thomas  R.  Burgie  v.  Smith  Parks  et  aL 

Pleadings  and  Practice.  Statute  of  UmiUiii(m».  E/eciitorH.  In  an  action 
upon  a  covenant  of  warranty  of  title  to  land  against  two  executors 
of  the  will  of  the  covenanter,  one  of  whom  wa8  made  a  party  and 
served  with  proct^sH  within  two  years  of  the  eviction,  and  the  other 
was  not  made  a  party  until  after  the  lapse  of  that  period  of  time, 
the  plea  of  the  statute  of  limitations  of  two  years  is  not  a  good 
defense  to  either ;  nor,  a  fortiori^  to  the  jjersonal  representative  of 
another  covenanter  projierly  sued  with  them,  and  served  with  process 
within  the  two  years  after  eviction. 


FROM   DYER. 


Appeal  in  error  from  the  Circuit  Court  of  Dyer 
county.      H.  L.  W.  Turney,   Spl.  J. 

Latta  &  RiCHARDSOK   for  Burgie. 

M.  M.  Neil  and  Spl.  Hill  for  Parks. 

Cooper,   J.,   delivered   the    opinion   of  the  court. 

Action  for  the  breach  of  a  covenant  of  warranty 
of  title  to  land,  brought  by  Burgie  against  the  per- 
sonal representatives  of  the  covenantors.  The  ver- 
dict and  judgment  were  in  favor  of  the  plaintiff  for 
the  damages  claimed,  but  the  pleas  of  fully  adminis- 
tered were  found  in  favor  of  the  defendants.  Both 
parties   appealed   in   error. 

The  covenantors,  on  whose  covenant  the  suit  was 
brought,  were  Samuel  Williams  and  M,  R.  Hill. 
The  first  died    testate,    and,    before    November,   1867, 
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Bmith  Parks  and  B.  M.  Taylor  were  appointed  by 
the  county  court  of  Gibson  county  executors  of  his 
will,  and  qualified  as  such.  M.  R,  Hill  died  in- 
testate, and  on  the  first  Monday  of  November,  1867, 
the  same  county  court  appointed  Spl.  Hill  adminis- 
trator of  his  estate,  and  he  qualified  as  such.  This 
suit  was  commenced  September  15,  1874,  in  the  cir- 
cuit court  of  Dyer  county,  against  Smith  Parks,  ex- 
ecutor of  Samuel  Williams,  and  Spl.  Hill,  admintrator 
of  M.  R.  Hill,  by  an  original  summons  issued  to 
Dyer  county  and  a  counterpart  summons  to  Gibson 
county.  On  September  25,  1874,  the  original  sum- 
mons was  executed  on  Parks,  and  on  the  same  day 
the  service  of  the  counterpart  writ  was  acknowledged 
by  Spl.  Hill.  Each  of  these  defendants,  on  Sep- 
tember 8,  1877,  filed  a  plea  in  abatement  for  the 
non-joinder  of  B.  M.  Taylor,  the  executor  of  Wil- 
liams, as  a  co-defendant.  The  plaintifi^  demurred  to 
these  pleas.  During  the  argument  of  the  demurrer, 
at  the  January  term,  1878,  the  court,  upon  the  ap- 
plication of  the  plaintiff,  permitted  him  to  amend 
his  action  by  making  Taylor  a  defendant,  and,  upon 
the  amendment  being  made,  sustained  the  demurrer. 
A  counterpart  summons  was  then  issued  to  Gibson 
county  on  January  19,  and  executed  on  Taylor  April 
20,   1878. 

Each  of  the  defendants  then  filed  pleas  in  bar 
separately,  the  defenses  relied  on  being  covenants 
performed  and  the  statute  of  limitations  of  two  years 
and  six  months.  On  these  pleas  issues  were  joined. 
After  the  jury   were   sworn   to   try   the   cause,  the  bill 
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of  exceptions  says  that  the  court,  over  the  objection 
of  the  plaintiff,  permitted  Parks  and  Taylor  to  file 
pleas  of  fully  administered,  and  required  plaintiff  to 
take  issue  on  them.  Hill's  plea  of  plene  adminia^ 
travU  seems  to  have  been  filed  at  the  same  time,  but 
the  bill  of  exceptions  contains  nothing  in'  relation 
to   it. 

No  errors  have  been  assigned  by  the  plaintiff^  in 
his   appeal. 

*The  defendants  concede  that  the  court  had  power, 
under  our  liberal  statutes  of  jeofails,  to  allow  the 
plaintiff*  to  amend  his  writ  and  declaration  by  making 
B.  M.  Taylor,  as  executor,  a  party  defendant,  and 
that  their  pleas  in  abatement  were  thereby  rendered 
of  no  avail :  Code,  sees.  2798,  2869.  Their  con- 
tention is  that  although  the  statute  of  limitations  of 
two  years  in  favor  of  the  personal  representatives  of 
decedents  had  not  barred  the  plaintiff's  action  when 
the  original  writ*  was  issued  in  September,  1874,  yet 
the  bar  had  attached  when  the  amendment  was 
allowed  and  made  in  January,  1878,  making  B.  M. 
Taylor  a  co-defendant.  His  honor,  the  trial  judge, 
thought  otherwise,  and  refused  so  to  charge  the  jury. 
On  the  contrary,  he  charged  that  the  statute  of  lim- 
itations ceased  to  run  in  favor  of  all  the  defendants 
when  the  original  and  first  counterpart  summons  were 
issued.       Error   is   assigned   on   this   ruling. 

So  far  as  the  defendant  Hill  is  concerned,  there 
seems  to  be  no  reason  to  doubt  the  correctness  of 
the  charge.  The  suit  was  commenced  as  to  him  by 
the  issuance   of  the   original   and  counterpart  summons 
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on  the.  same  day,  he  having  only  acknowledged 
service  of  the  latter.  The  court  acquired  jurisdiction 
^y  the  execution  of  the  original  writ  on  Parks  and 
the  second  counterpart  on  Taylor,  and  the  fact  that 
one  or  both  of  these  parties  might  successfully  de- 
fend the  suit  by  a  plea  in  bar  of  the  statute  of 
limitations,  would  be  no  protection  to  Hill,  the  suit 
having  been  commenced  as  to  him  in  time,  the  cause 
of  action  being  joint  and  several,  and  the  statute 
allowing  the  verdict  and  judgment  to  be  good  as  to 
one  although  erroneous  and  void  as  to  another:  Code, 
sec.  2972  d  seq.;  Cox  v.  Crumley,  5  Lea,  629,  534. 
As  to  the  defendant  Parks,  it  seems  equally  clear, 
even  if  the  bar  of  the  statute  was  held  to  protect 
Taylor,  that  the  verdict  and  judgment,  upon  common 
iaw  principles,  were  also  valid.  If  there  are  several 
executors,  they  may  plead  different  pleas.  If  their 
pleas  go  to  the  merits  touching  the  testator's  liability, 
the  plea  most  to  the  testator's  advantage  shall  be 
received:  Chafe  v.  KeUand,  1  RoUe  Abr.,.  929 { 
NweU  V.  Quash,  1  Stra.,  20;  Lyon  v.  Allison,  1 
"Watts,  172.  If  the  pleas  simply  go  to  the  liability 
of  the  executors,  -as  where  one  pleads  a  good  plea 
and  the  other  a  bad  one,  or  where  one  pleads  plene 
adminidravU,  which  is  found  in  his  favor,  and  the 
other  does  not,  judgment  may  go  in  favor  of  one 
and  against  the  other:  Baldwin  v.  Church,  cited,  1 
Stra.,  20  j  App  v.  Dreisbach,  2  Rawle,  287;  Geddis 
V.  Irvine,  5  Penn.  St.,  308;  3  Williams  on  Ex., 
1942,  (6  Am.  Ed.).  And  the  rule  is  general,  if  one 
of    two   persons    jointly    bound   be   sued,   the   omission 
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must  be  taken  advantage  of  by  plea  in  abatement, 
otherwise  the  judgment  will  be  good:  Coffee  v.  East- 
land,  Cooke,  159;  Mayfield  v.  Stephenson^  6  Baxt., 
397.  And  by  statute  in  this  Stat«  a  suit  may  be 
prosecuted  against  one  executor  before  a  justice  of  the 
peace,  where  the  other  executors  have  moved  from 
the  county  or  State,  and  in  any  court  against  the 
executors  who  remain  in  the  State,  where  the  other 
executors  have  removed  from  the  State :  Code,  sec. 
2791  et  seq.  It  is  further  provided  that  "  The  same 
proceedings  may  be  taken  in  judgments  rendered  in 
such  separate  suits,  to  subject  the  defendants  for 
waste  of  assets,  or  to  subject  real  estate  descended 
to  heirs,  as  when  all  the  executors  or  administrators 
are  sued" :  Code,  sec.  2794.  And  this  must  be  the 
rule,  independent  of  statute,  in  all  cases  in  which  «i 
plaintiff  is  permitted  to  recover  judgment  against  one 
or   more   of   several   executors. 

But  we  think  the  charge  of  the  trial  judge  upon 
the  statute  of  limitations  was  correct  under  the  cir- 
cumstances of  this  case.  Whether  an  amendment 
will  relate  back  to  the  commencement  of  the  suit,  or 
operates  only  from  its  date,  must  depend  upon 
whether  it  merely  cures  a  defect  in  the  original  pro- 
ceedings, or  is  in  substance  the  commencement  of  a 
new  litigation.  In  the  latter  event,  this  court  has 
repeatedly  held  that  the  statute  of  limitations  con- 
tinues to  run  until  the  amendment  is  made.  It 
was  so  held  under  the  old  regime,  where  the  form 
of  action  was  changed :  Orofford  v.  Cothran,  2  Sneed, 
492 ;   and,   under   the    new    regime,    where   there   is   a 
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change  of  the  ground  of  action :  Trousdale  v.  ThomaSy 
3  Lea,  715;  Allen  v.  Link,  "5  Lea,  454;  so,  when 
a  party  has  introduced  a  new  cause  of  action :  Miller 
V.  Taylor,  6  Heis.,  465;  or  when  a  party  plaintiff 
is  changed  from  an  individual  to  a  personal  repre- 
sentative :  Flailey  v.  M.  &  C  i?.  Co.,  9  Heis.,  230 ; 
Hagerty  v.  Hughes,  4  Baxt.,  222.  It  is  otherwise 
where  the  cause  of  action  remains  the  same.  Thus, 
in  ejectment,  an  additional  count  in  the  same  title 
although  under  a  new  demise,  will  relate  back  to  the 
commencement  of  the  action  to  avoid  the  bar  of  the 
statute  of  limitations:  Nance  v.  Thompson,  1  Sneed, 
321 ;  Augusta  Manufacturing  Company  v.  Vertrees,  4 
Lea,  75.  Aliter,  if  the  new  count  be  upon  a  dif- 
ferent title :  Corder  v.  Dolin,  4  Baxt.,  238.  In  the 
case  before  us,  the  original  cause  of  action  was  the 
breach  of  a  covenant  of  warranty  of  title  by  Samuel 
Williams  and  M.  R.  Hill,  and  the  parties  to  the 
action  were  the  personal  representatives  of  the  cov- 
enanters. The  amendment  neither  changed  the  cause 
of  action  nor  the  character  of  the  parties.  It  only 
added  a  co-executor  of  one  of  the  covenanters,  whose 
presence  was  necessary  more  for  the  sake  of  con- 
formity than  for  utility.  For,  the  executor  first 
made  a  party  could  undoubtedly  have  made  any  de- 
fense which  his  co-executor  could  have  made  on  the 
merits.  The  pleas  in  abatement  were  not  filed  until 
September,  1877,  and  the  amendment  was  made  at 
the  January  term,  1878.  And  it  is  difficult  to  see 
how  the  estate  represented  by  the  two  executors  can 
be   protected   by   a   plea   of  the   statute     of    limitations 
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in  which  it  is  impossible  for  one  of  them  to  join 
successfully.  We  think  the  statute  cannot  operate  in 
favor  of  either. 

The  defendants  make  some  other  points  which  may 
be  briefly  noticed.  It  is  said  that  there  is  no  proof 
of  the  payment  by  plaintiff  to  Williams  and  Hill  of 
the  purchase  money  of  the  land,  the  title  to  which 
was  warranted,  except  the  testimony  of  the  plaintiff 
himself,  which  was  excluded.  But  the  bill  of  excep* 
tions  states  that  after  reading  the  deed  of  Williams 
and  Hill  to  him,  ^'the  plaintiff  then  proved  that  the 
purphase  money  notes  were  paid  shortly  after  they 
matured.^^  This  was  done  before  the  plaintiff's  depo» 
sition  was  offered  in  evidence.  And  in  the  absence 
of  direct  proof,  the  recital  of  the  consideration  in 
the  plaintiff's  deed  made  in  1855,  the  subsequent 
lapse  of  time,  and  the  proof  of  the  defendant  Parks 
that  he  had  examined  the  papers  of  the  testator 
without  finding  the  notes,  were  sufficient  to  sustain 
the  verdict  in  this  regard.  The  record  of  the  Su- 
preme court  was  evidence  of  its  rendition,  and  the 
fact«  adjudged  •  as  between  the  parties  litigant.  The 
appeal,  it  is  true,  was  only  by  one  defendant  to  the 
suit,  and  not  by  the  present  plaintiff.  But  the  court 
treats  the  appeal  as  having  brought  up  the  entire 
record,  and  affirmed  the  chancellor's  decree  generally, 
which  constitutes  a  part  of  the  record,  and  shows 
that  the  land  was  recovered  from  the  plaintiff  by  the 
opposing  litigants.  But  the  objections  of  the  defend- 
ants  in   this   regard,   and   in   other   matters,    are    of  no 

avail   in   view    of  the    issues    made    by   the   pleadings. 
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In  an  action  for  breach  of  covenant,  both  by  the 
old  forms  and  in  the  very  nature  of  the  action,  there 
is  no  general  issue.  The  defendant  must  plead 
every  matter  of  defense,  and  the  evidence  must  cor» 
respond  with  the  plea:  Jones  v.  Johnson^  10  Hum.^ 
184.  The  only  pleas  to  the  merits  in  this  case 
were  that  the  covenantors  did  not  covenant  as 
alleged,  and  covenants  performed.  All  the  allega- 
tions of  the  declaration  not  denied  by  these  pleaa 
must  be  taken  as  true :  Code,  sec.  2910.  No  objec- 
tion was  taken  to  the  amount  of  the  verdict  below* 
and  upon  calculation  it  is  found  to  be  correct  to  a 
cent. 

Judgment   affirmed. 

TuBNEY,  J.,  delivered  the  following  dissenting  opinion  r 

On  the  15th  of  September,  1874,  the  plaintiflF  had 
issued  to  the  sheriflF  of  Dyer  county  a  writ  to  sum- 
mon Smith  Parks,  executor  of  Samuel  Williams,  and 
8pl.  Hill,  administrator  of  M.  K.  Hill,  to  appear  at 
the   October   term   of  the    circuit    court   to   answer,  etc. 

The  writ  was  endorsed  "  Executed  as  to  Smith 
Parks  on  the  25th  of  September,  1874.  Spl.  Hill 
is  not   to   be   found    in    my   county." 

A  counterpart  writ  was  issued  to  Gibson  county 
for  Hill,  and  endorsed  as  follows:  "Service  of  this 
counterpart  summons  acknowledged  as  if  served  by 
the  sheriff  of  Gibson  county,  and  to  have  the  same 
effect,  and  only  the  same  effect,  as  if  executed  by  the 
sheriff  of  Gibson  county  on  me,  but  no  further,  and 
no  rights    waived.  Spl.   Hill." 
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On  the  3d  of  January^  1876,  an  original  declara- 
tion was  filed,  alleging  that  Samuel  Williams  and  M. 
B.  Hill  had  sold  to  plaintiff  a  tract  of  land,  with 
covenants,  etc.,  averring  breaches,  and  that  Parks  is 
executor  of  the  will  of  Williams,  and  Spl.  Hill, 
administrator   of   the   estate   of   M.    R.    Hill. 

To   that    declaration     Parks    pleaded    in    abatement 

that  he   was   not   the   sole    executor    of   Williams'    will, 

but   that   B.   M.   Taylor   was    joint   executor   with   him. 

Hill   pleaded   in   abatement    that    Parks    was   not  the 

« 

sole  executor  of  Williams'  will,  but  is  joint  executor 
with  Taylor,  etc.,  that  he  cannot  be  sued  with  Parks 
alone,    that  the   court    has   no  jurisdiction   of  him,   etc. 

The  pleas  were  filed  September  8,  1877.  Both 
pleas  were  demurred  to,  the  assignment  of  cause  being 
that  they  **  set  forth  no  reason  why  the  said  suit 
should  abate,  nor  why  defendant  Hill  should  not  be 
jointly   sued   with  Parks." 

On  the  12th  of  January,  1878,  while  the  pleas 
were  being  heard  on  demurrer,  the  plaintiff*  moved  for 
and  obtained  leave  to  amend  his  writ  by  making  B. 
M.  Taylor  a  defendant,  and  to  issue  counterpart  writ 
to  Gibson  county  for  him.  Thereupon  the  demurrers 
were   allowed. 

Several  questions  are  made  in  argument,  but  in 
the  view  I  take  of  the  case,  it  is  only  necessary  to 
notice   those   raised   by   the    pleas   in   abatement. 

The  effect  of  the  holding  of  the  circuit  judge  is, 
that  the  amendment  allowed  in  1879  related  back  to 
the  original  summons  of  September,  1874,  and  made 
Taylor  a   party   as   of  that   date. 
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Both  the  executors  of  Williams  were  citizens  of 
Tennessee.  Their  administration  was  an  entirety  and 
could  only  be  conducted  by  them  jointly,  especially  in 
matters  touching  a  pecuniary  liability  of  their  testator. 
It  required  both  in  their  representative  capacity  to 
occupy  the  position  their  testator  had  occupied  in  rela- 
tion to  contracts  and  business  transactions.  The  law 
recognizes  the  right  of  testators  to  have  the  united 
judgments  of  several  to  care  for  the  interests  of  the 
estate  he  may  leave  at  his  death.  So  long,  there- 
fore, as  two  or  more  executors  remain  citizens  of  the 
State,  and  suit  is  brought  to  charge  the  estate,  all 
must   be  sued. 

By  ch.  38,  sec.  ],  of  an  act  passed  in  1826..  car- 
ried to  Code,  sec.  2791,  it  is  provided  "  where  one  of 
several  executors  removes  out  of  the  State  actions 
may  be  prosecuted  and  judgments  rendered  against  such 
as  remain   in  the  same  manner  as  if  all   were  sued.^' 

This  statute  clearly  indicates  that,  anterior  to  its 
passage  no  suit  could  be  prosecuted  or  judgment 
obtained  against  one  of  several  executors  or  adminis- 
trators, and  that  in  all  cases  and  under  all  circum- 
stances all  must  be  jointly    sued. 

Such  was  the  opinion  of  this  court  at  that  time* 
The  question  came  before  the  court  in  1833,  in  ths 
case  of  Bledsoe,  eic*r,  v.  HuddUston,  5  Yer.,  295. 
Gore  and  Bledsoe  were  the  acting  executors  of  Harris. 
'Gore  left  on  a  trading  excursion  to  New  Orleans. 
Daring  his  absence  Huddleston  sued  out  a  writ 
against  his  co-executor,  Bledsoe,  who  pleaded  the  facts 
-in  abatement.      The   plea   was  demurred   to. 
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Catron,  C.  J.,  delivering  the  opinion  of  this  court, 
says:  "Gore,  the  co-executor,  was  absent  for  some 
six  or  eight  weeks  to  New  Orleans.  During  his 
absence  Bledsoe  was  sued  alone  as  executor  of  Harris 
and  recovered  against.  The  acts  of  1826,  ch.  38, 
and  of  1827,  ch.  84,  provide  in  case  one  of  the  exec« 
utors  has  removed  (as  in  cases  of  attachment)  the  one 
within  the  jurisdiction  maj  be  sued.  >  Removal  does 
not  mean  temporary  absence  on  a  journey,  but  change 
of  residence.  Gore  had  not  changed  his  residence, 
and  the  process  of  the  law  could  have  reached  him.'* 
The  judgment   was   reversed. 

So  in  this  case,  Taylor  had  not  removed,  nor  was 
he  temporarily  absent.  He  was  still  a  resident  of 
the  county  in  which  the  will  of  Williams  was  proven 
and  in  which  he  qualified  and  was  acting  as  executor. 
If  the  statute  is  of  any  force,  and  actions  may  not 
be  prosecuted  and  judgments  shall '  not  be  rendered 
against  one  of  several  executors  or  administrators,  it 
follows  as  a  natural  consequence  that  a  suit  in  form 
against  one  of  several  in  his  representative  capacity  is 
no  suit  against  the  estate.  To  hold  otherwise  is  to 
repeal   the   statute. 

The  legislative  declaration  that  in  defined  and 
specified  cases  one  of  several  representatives  may  be 
sued  alone,  is  a  declaration  that  it  shall  be  done  in 
none '  other.  Can  it  be  said  that  a  suit  is  pending 
in  a  case  in  which  the  statute  provides  that  no  action 
shall  be  prosecuted  nor  judgment  rendered  ?  Can  a 
party  be  said  to  be  in  court  under  proceedings  which 
are   not   only   not  authorized  but  are  forbidden  in  law? 
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For  the  sake  of  conveDience  and  to  save  expense 
and  delay^  amendments  may  be  made  in  some  cases* 
Then  the  general  role  is  that  the  institution  of  suit 
dates   from   the    amendment. 

•  jRa%  V.  M.  &  C.  R.  R.y  9  Heis.,  230,  was  brought 
b7^  Mary  Flatly,  the  widow,  for  the  use  of  herself  and 
children,  to  receive  damages  for  the  killing  of  her 
husband.  The  statute  provides  that  the  suit  shall  be 
in  the  name  of  the  personal  representative  and  for  the 
benefit  of  the  widow  and  next  of  kin.  If  the  rep- 
resentative refuse  to  sue,  the  widow,  etc.,  may  use 
his  name.  The  suit  was  commenced  within  the  bar 
of  the  statute.  About  six  weeks  after  the  suit  was 
commenced,  and  afler  the  twelve  months  had  expired^ 
the  style  of  suit  was  changed  from  Mary  Flatly, 
widow,  etc.,  to  E.  A.  Flatly,  administrator,  etc.  The 
defendant  pleaded  the  statute  of  limitations  of  one 
year.  The  circuit  judge  charged  the  jury  that  the 
commencement  of  the  action  as  to  the  plaintiff  was 
the  day  the  amendment  was  asked  for  and  made, 
making  him  a  party.  This  was  affirmed  by  this 
conrt,  Judge  McFarland  saying :  "  We  cannot  see  that 
there  is  any  v§ry  strong  reason  why  the  law  should 
permit  the  action  to  be  prosecuted  in  the  name  of 
the  personal  representative  rather  than  in  the  name 
of  the  widow  and  children  for  whose  benefit  the 
recovery  is  to  be  had.  But  with  this  we  have 
nothing  to  do.  We  simply  declare  the  law  as  we 
find  it.'' 

Now,   if  Mary    Flatly     and    her    children,   the  real 
anc2    only   parties    in    iniereat,    were    not    in    court    by 
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virtue  of  their  original  summons^  but  only  came  in 
upon  the  amendment  making  a  disinterested  third  person 
a  party  to  sue  for  their  benefit,  for  stronger  reasons 
the  amendment^  which  introduces  into  the  suit  a  nec- 
essary and  indispensable  defendant,  a  party  in  real 
interest,    is   the   beginning   of  the    suit. 

It  is  said  in  Flatley's  case,  "  Previous  to  the 
enactment  of  our  statutes  upon  the  subject  of  amend- 
ment embodied  in  the  Code,  the  result  of  this  mis- 
take would  have  been  to  compel  the  abandonment  of 
this  action  and  a  resort  to  a  new  suit;  but  this  is 
obviated  by  the  provisions  before  referred  to,  which 
allow  the  name  of  a  new  plaintiff  to  be  substituted. 
The  defendant  being  in  court  for  particular  cause  of 
action,  it  is  not  required  that  the  expense  and  delay 
shall  be  incurred  of  new  process,  etc.  The  question 
is,  does  this  amendment  relate  back  to  the  issuance 
of  the  original  summons,  and  place  the  new  plaintiff 
in  all  respects  upon  the  same  footing  as  if  the  sum- 
mons had  been  originally  issued  in  bis  name?  For 
some  purposes,  no  doubt,  the  amendment  does  relate 
back  to  the  issuance  of  the  original  summons ;  but 
this  doctrine  of  relation  is  a  mere  fiction  of  law,  and 
should  not  be  ^applied  so  as  to  affect  the  rights  of 
other   parties.^^ 

Now,  if  an  amendment  which  simply  changes  the 
style  of  a  case  from  Mary  Flatly  to  E.  A.  Flatly, 
administrator,  for  the  benefit  of  Mary  Flatly,  is  the 
beginning  of  the  action^  by  what  process  of  reasoning 
can  we  decide  that  an  amendment  bringing  before  the 
court  a  necessary    party    defendant,    without    whom   no 
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action  could  be  prosecuted  or  judgmeut  rendered,  is 
such  an  amendment  as  relates  back  to  the  original 
summons,  and  is  stripped  of  the  principle  that  ^'the 
doctrine  of  relation  is  a  mere  fiction  of  law,  and 
should   not  be   applied    so    as    to    affect    the   rights    of 

other    parties"? 

« 

If  the  rule  applied  in  the  Flatly  case,  and  which 
is  fortified  by  many  adjudications,  is  correct,  it  is,, 
beyond   all   doubt,   a  settlement  of  the   question   here. 

If  the  case  was  not  in  court  as  to  the  estate  of 
Williams,  by  service  of  process  on  Parks,  it  was  not, 
of  course,  as  to  Hill,  a  citizen  of  another  county, 
who   was  served   with   a  counterpart  summons. 

If  there  had  been  no  amendment  the  proceeding 
would  certainly  have  abated.  The  amendment  was, 
in  contemplation  of  law,  the  commencement  of  the  suit. 

The   authority    of    elementary    or    standard    writers, 
or   the   holding    of    other    courts    to    a    different    rule, 
cannot    weaken    the   force    of    our    statutes    and    their 
construction   by   our  courts. 
7— VOL.  11. 
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Louisville,   Nashville   &  Great  Southern  Rail- 
road Company  t?.  Patrick  Guinan. 

1.  RA.ILR0AD9.    Purchase  of  tickets.  Evidence,    In  an  action  by  a  passenger 

against  a  railroad  Qompany  for  wrongfully  putting  him  off  the  train 
for  failing  to  pay  the  fare  demanded,  it  is  competent  to  prove  by 
himself  and  other  witnesses  that  they  had  traveled  over  the  road 
between  the  termini  of  the  plaintiflTs  trip,  with  and  without  tickets, 
and  never  paid  more  than  the  plaintiff  tendered  to  the  conductors. 

2.  Sahb.    EeguUUum  about  tickets,    A  railroad  company  may,  by  a  regula- 

tion of  which  the  public  are  duly  notified,  establish  a  higher  rate  of 
fare  if  paid  on  the  cars  than  in  the  purchase  of  a  ticket  for  the  same 
trip,  but  the  fare  can  in  no  event  exceed  the  charge  limited  by  the 
charter. 

8.  Same.  Damages,  Actual  compensation  is  the  measure  of  damages 
in  all  instances  in  which  the  nature  of  the  case  admits  of  the 
rule. 

4.  Same.    Same,    Exemplary,     Exemplary  damages  are   allowed   when 

the  wrongful  act  is  done  with  a  bad  motive,  or  so  recklessly  as  to 
imply  a  disregard  of  social  obligations,  or  where  there  is  negligence 
so  gross  as  to  amount  to  positive  misconduct.  The  turpitude  of  the 
defendant's  conduct  is  alone  considered,  and  there  must  be  a  wrong 
intent  on  his  part,  or  the  wrongful  execution  of  a  bona  fide  intent. 

5.  Same.    Same,    Same,    Removing  passenyer  from  train  for  non-payment  of 

fare.  Where,  therefore,  a  passenger  was  removed  from  the  car  of  a 
railroad  company  for  the  non-payment  of  the  fare  demanded  by  the 
conductor,  acting  in  good  faith  and  under  instructions  from  the  com- 
pany, in  a  peaceable  manner,  without  any  improper  conduct  on  the 
part  of  the  conductor,  the  passenger  would  not  be  entitled  to  exem- 
plary damages  unless  the  act  was  done  with  a  malicious  intent  on 
the  part  of  the  company  or  its  employees  to  defraud  or  oppresa 
the  defendant,  or  passengers  in  his  situation. 


FROM   GIBSON. 


Appeal  in    error    from    the    Law    Court    at    Hum« 
boldt.       J.  T.  Carthel^   J. 
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McFarland  &  BoBBiTT  for  Railroad. 

H.  T.  Johnson  &  Bro.  for  Guinan. 

Cooper,  J.,  delivered   the   opinion   of  the   court. 

Guinan  sued  the  railroad  company  for  wrongfully 
ejecting  him,  being  a  passenger,  from  the  company's 
train  of  cars.  The  jury  found  a  verdict  in  his 
fiivor   for  $250,   and   the   company   appealed   in   ^rror. 

Guinan   got  on   the   train   at  Milan  to  go  to  Hum- 
boldt,    without     buying     a     ticket.       The     price    of   a 
ticket   between  these  points  was  fifty-five  cents.     When 
the  conductor   went   through   the  train   to   take   up  the 
tickets  of  the  passengers,  Guinan  tendered  him  fifty-five 
cents   in   silver.       The   conductor   declined   to   take   the 
money,   telling    Guinan    that    the    fare    required   to   be 
paid   on   the   train   was    sixty    cents.       Guinan   refused 
to  pay   any   more,   insisting  that    the   amount   tendered 
was     the     usual     fare.        The    conductor    said    he    was 
acting   under  orders   of  the    company    to    collect   sixty 
cents   of  passengers   who   did     not   buy   tickets,   and   if 
Guinan   did   not   pay   that   sum   he  would   put   him   off 
the   train    at   the    next    station.       Qij#inan   replied   that 
before   he   would   pay   any   more    the    conductor   might 
put  him   off,   but   if    he   did,    he    (Guinan)    would   see 
a   lawyer   about   it.       The   next  station   was  at  a  point 
midway   between    Milan    and    Humboldt.       When    the 
train   stopped   at  the  station  the  conductor  told  Guinan 
that     he    must    get     off,     and     he     did    so.       He    was 
**  crippled   and   lame''   in    one   foot   and   leg,  but  imme- 
diately  started  along    the   road    for    Humboldt.       The 
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day  was  warm,  and  he  stopped  to  rest  two  or  three 
times.  After  walking  about  three  miles  he  waa 
taken  up  by  a  hand-car  and  carried  within  a  mile 
of  Humboldt. 

The  weight  of  evidence  is,  that  the  distance 
between  Milan  and  Humboldt  by  the  railroad  was 
about  eleven  miles,  as  indicated  by  the  mile-posts  of 
the  railroad  company.  One  witness,  who  had  meas- 
ured the  distance  with  a  tape-line  for  the  purpose  of 
erecting  a  telegraph  line,  states  that  the  distance  was 
435  yards  in  excess  of  eleven  miles.  The  plaintiff 
introduced  evidence  tending  to  show  that  the  usual 
fare  charged  and  paid  between  these  points,  with  or 
without  a  ticket,  was  fif^y-five  cents.  .  The  plaintiff 
testified  that  he  had  traveled  over  the  road  between 
those  points  for  six  or  seven  years,  sometimes  with 
and  sometimes  without  a  ticket,  and  had  never  paid 
over  fifty-five  cents.  Other  witnesses  testified  to  the 
same  effect.  The  testimony  was  objected  to  by  the 
company,  but  was  clearly  competent  to  show  that 
Gkiinan  was  acting  in  good  faith,  and  had  reason  to 
suppose  that  the  fare  would  be  the  same  whether  he 
bought  a  ticket  o%  not.  The  company  might  have 
proved,  if  the  fact  had  been  so,  that  it  had  estab- 
lished  a  rule,  of  which  the  public  were  properly 
notified,  that  the  fare  between  the  points  would  be 
more  on  the  cars  than  for  a  ticket.  Such  a  regu- 
lation, within  the  limitations  of  the  charge  by  the 
charter  of  the  company,  would  have  been  good: 
Lctne  V.  E.  T.  &  Va.  R.  R,  Co.,  5  Lea,  124.  No  such 
proof  was   made,   and    the    evidence,   moreover,  as   we 
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lave  seen,  tended  to  show  that  the  distance  between 
the  points  was  only  about  eleven  miles,  and  that 
therefore  no  more  than  fifty-five  or  fifty-six  cents 
cottid  be  charged  in  any  event,  the  charter  of  the 
company  limiting  the  charge  for  carrying  passengers 
to  five  cents  a  mile.  The  charge  of  the  trial  judge 
to  the  jury  on  this  branch  of  the  case  is  not  excepted 
to,  and  the  verdict  in  favor  of  the  plauitifi*  that  he 
was  w^rongfully  put  off  the  train  was  well  warranted 
by  the  testimony,  either  upon  the  ground  that  the 
company  could  not  charge  sixty  cents  for  the  distance 
between  the  termini  of  the  trip,  or  upon  the  ground 
that  the  plaintiff  had  good  reason '  to  believe  that 
the  charge  would  only  be  fifty-five  cents,  with  or 
without   a   ticket. 

The  only  ground  of  real  contest  in  the  case  grows 
out  of  the  rulings  of  the  court  in  relation  to  exem- 
plary damages.  After  explaining  to  the  jury  what 
are  compensatory  damages,  his  Honor  said :  "There 
may  be  exemplary  damages,  or  smart  money  as  it  is 
called,  and  the  object  of  this  kind  of  damages  is  not 
so  much  to  compensate  the  injured  party  as  to  punish 
the  party  inflicting  the  wrong,  and  to  promote  the 
interest  of  the  community  and  do  justice  at  the  same 
time  to  the  injured  party.  But  exemplary  damages 
are  not  given  for  every  wrong  done,  and  are  not 
allowed  in  any  case  unless  the  injury  done  is  wanton 
and  oppressive,  and  whether  the  injury  is  wanton  and 
oppressive  is  for  the  jury  to  decide  from  all  the  facts 
and  circumstances  attending  it,  considering  the  time, 
place   and   manner,   and   all   of  the   circumstances.     An 
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act  may  be  wanton  or  oppressive  although  done  in  a 
quiet  and  gentlemanly  manner^  or  it  may  not  be  so; 
for  each  case  depends  upon  its  own  special  facts." 
His  Honor  added :  "The  plaintiff  is  not  entitled  to 
damages  simply  because  he  is  a  cripple,  and  you  can 
only  look  to  that  to  see  what  inconvenience  and 
expense   he   was   put   to,   if  any,   on    that   account." 

The  company  requested  his  Honor  to  give  the 
following  additional  charge,  which  he  refused  to  do: 
"If  no  force  was  used  in  ejecting  Guinan  from  the 
cars,  and  no  insulting  language  used  to  him  or  insult 
offered  him,  and  he  got  off  merely  at  the  words  of 
the  conductor  that  he  would  have  to  put  him  off, 
and  the  conductor  acted  towards  him  all  the  time  in 
a  peaceable  and  kind  way,  and  in  good  faith,  then 
plaintiff  can  only  recover  actual  damages,  and  cannot 
recover   ex'^mplary  damages." 

The  jury,  after  being  out  some  hours,  returned 
into  court,  and  asked  the  judge  to  charge  them 
again  as  to  punitive  and  vindictive  damages.  His 
Honor  said  to  them :  "  If  the  act  was  wanton  and 
oppressive,  they  might  give  vindictive  damages,  and 
to  ascertain  whether  the  act  was  so,  they  might  look 
to  the  time  and  place  when  and  where  put  off,  the 
crippled  condition  of  the  plaintiff,"  etc.  One  of  the 
jury  asked  if  the  act  could  be  wanton  and  oppressive 
w^hen  there  was  no  force  used  or  abusive  words.  The 
judge  replied:  "That  an  act  might  be  oppressive  when 
it  was  done  in  a  kind,  pleasant  and  polite  manner. 
It  would  depend  on  all  the  attending  circumstances^ 
and   it   was   for  the  jury   to   find   how   that   was." 
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In   cases  growing  out    of    the     non-performance   of 
contracts    or    of   duties    imposed    by    law^    or    arising 
from   the   violation    of   rights,    in    which    there    is   no 
element    of   fraud,     oppression,     willful     negligence     or 
malice,   the   wrongdoer    acting    under,  a    mistaken   idea 
of    his   own   rights   and    in   good    faith,   the   compensa- 
tion  to   which  the  injured    party    is    entitled   as   dam- 
ages    consists     only     of    the     direct     pecuniary     loss. 
Where   fraud,   malice,    gross    negligence    or    oppression 
intervenes,   the   law  blends   the   interest  of  society  and 
of  the   aggrieved   individual,    and    gives  damages   such 
as  will   operate    as    an    example    or    warning    to    the 
party    or    others    to    deter    them    from    similar    trans- 
actions :     Dougherty  v.  Shovmy    1    Heis.,    302 ;    Railroad 
Cb.  v.   Garretty   8   Lea,   439 ;    Cox    v.    Chmmley,   5   Lea, 
529.       Actual    compensation    is    the    measure  of   dam- 
ages   in   all   instances   where    the    nature    of   the    case 
admits   of  the   rule:     Nashville  &  ChaUanooga  Railroad 
Co.    v.    Smith,   6   Heis.,    174.       To     entitle   the   injured 
party    to    exemplary    damages    there    must    be    aggra- 
vating  circumstances,  and  the  turpitude  of  the   defend- 
ant's  conduct    is    alone   considered.       Exemplary   dam- 
ages  are   allowed    when    a    wrongful   act   is   done   with 
a  bad   motive,   or  so   recklessly   as     to   imply   a   disre- 
gard  of  social   obligations;    or    where    there    is   negli- 
gence   so   gross   as   to   amount   to   positive   misconduct: 
1  Suth.    on   Dam.,   723;   Sedgw.   on   Dam.,   33.       If   a 
person  act  under  a  mistaken  sense   of  duty,  and  with- 
out   any     intention    of   oppression,     it    is    a    case    for 
compensatory  not  exemplary  damages :   Wiggin  v.  Cojln 
8   Sto.,    1.       There     need     not     be    positive     proof   of 
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malice  or  oppression^  if  the  transaction^  or  the  facts 
shown  in  connection  therewith,  fairly  imply  its  exist- 
ence: Magee  v.  Holland,  3  Dutoh.,  86.  And  it  is 
left  to  the  jury  to  look  at  all  the  circumstances  in 
order  to  see  whether  there  was  anything  in  the  con- 
duct of  the  defendant  to  aggravate  the  damages : 
Johnson  v.  Perry,  2  Hum.,  569 ;  By  ram  v.  MeGuire, 
3   Head,   530. 

In  the  case  before  us,  the  jury  were  warranted 
in  finding  that  the  plaintiff  was  wrongfully  removed 
from  the  cars,  but  he  was  removed  without  any 
violence  or  indignity,  and  at  a  regular  station  on  the 
road.  The  conductor,  so  far  as  appears,  acted  in 
good  faith  in  obedience  to  instructions  from  his  com- 
pany. The  plaintiff  reached  his  destination  without 
expense,  within  an  hour  or  two  of  the  time  by  rail, 
walking  two  or  three  miles.  And  he  voluntarily 
preferred  to  take  this  course  rather  than  pay  five 
cents,  which  he  might  have  recovered  by  law  if  ille- 
gally taken.  The  record  does  present  a  case  of 
grave  doubt  as  to  the  right  to  exemplary  damages, 
and  the  jury  manifestly  thought  so  when  they  applied 
to  his  honor  for  further  instructions.  Under  these 
circumstances,  the  charge  should  have  been  full,  clear 
and  accurate  on  the  point  of  difficulty.  The  charge, 
in  fact,  ignores  the  real  difficulty.  That  difficulty 
was  in  finding  any  of  the  grounds  for  exemplary 
damages  in  fraud,  malice,  oppression  or  gross  negli- 
gence in  either  the  conduct  of  the  railroad  company 
or  the  conductor.  And  the  charge  gives  no  aid  to 
the  jury   in   this    regard,    while    the    charge    in   reply 
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to  the  request  of  the  jury  misleads  them  in  one 
respect  in  which  the  original  charge  was  correct, 
namely^  the  crippled  condition  of  the  plaintiff.  That 
was  a  consideration  for  compensatory  not  exemplary 
damages. 

In  ascertaining  whether  the  plaintiff*  is  entitled  to 
exemplary  damages^  "the  turpitude  of  the  defendant's 
conduct  is  alone  considered^^ :  1  Suth.  on  Dam.^  723. 
The  fraud,  malice,  gross  negligence  or  oppression, 
which  aggravates  the  damages,  must  exist  on  the 
part  of  the  defendant,  or,  if  the  defendant  be  a  cor- 
poration, on  the  part  of  its  officers.  If  the  defend- 
ant, in  good  •  faith  act  under  a  mistaken  sense  of 
duty,  or  erroneous  belief  of  right,  without  any  inten- 
tion to  oppress  or  defraud,  or  without  any  actual 
oppression  or  indignity,  the  case  is  one  for  compen- 
satory, not  exemplary  damages.  If  what  is  done  be 
done  with  a  fraudulent,  malicious  or"  oppressive  intent 
on  the  part  of  the  wrong- doer,  there  would  be 
ground  for  exemplary  damages,  although,  to  use  the 
language  of  the  trial  judge  in  his  charge,  "the  act 
be  done  in  a  quiet  and  gentlemanly  way.''  So,  on 
the  other  hand,  although  there  be  neither  malice  nor 
fraud,  nor  intent  to  oppress  on  the  part  of  the  wrong- 
doer, yet  if  the  act  be  done  in  a  rude,  insulting  or 
reckless  manner,  in  disregard  of  social  obligations,  or 
with  such  gross  negligence  as  to  amount  to  positive 
misconduct,  there  would  be  ground  for  exemplary 
damages.  There  must  be  a  wrong  intent  or  a 
wrongful    execution   of   an   honest   intent. 

In     the     case     before     us,    the    mode   of    removing 
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Guinan  from  the  cars  seems  to  have  been  entirely 
anexceptionable,  and  the  conductor  almost  certainly 
acted  in  good  faith  and  under  instructions  from  the 
company.  And  the  defendant  was  entitled  to  have 
the  jury  instructed  that  if  they  so  found^  the  case 
was  not  one,  so  far  as  the  acts  of  the  conductor 
were  concerned,  for  exemplary  damages.  So,  when 
the  jury  asked  if  the  act  could  be  wanton  and 
oppressive  when  there  was  no  force  used  or  abusive 
words,  his  Honor  should  have  told  them  that  the  act 
would  not  be  wanton  and  oppressive  unless  done 
with  a  malicious  intent  on  the  part  of  the  company 
or  the  conductor  to  defraud  or  oppress  the  defendant, 
or  passengers   in   his    situation. 

The  judgment     will    be     reversed^     and     the    cause 
remanded   for   another   trial. 


Susan  S.   Browning  v.  Richard  H.   Browning  et  aL 

Chancery  Pleadings  and  Practice.  Sale  of  minor^s  land.  Guardian 
ad  lUem  A  guardian  ad  litem,  appointed  in  a  pending  suit  by  a  third 
person  against  an  infant,  has  no  authority  by  filing  his  answer  as  a 
cross-bill  to  obtain  the  sanction  of  the  court  to  an  unauthorized  sale 
of  the  infant's  realty. 


FROM   HAYWOOD. 


Appeal  from  the  Chancery  Court  at  Brownsville.     H,, 
J.  Livingston,  Ch. 
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E.   J.   &  J.   C.   Read   for  complainant. 

A.  D.   Bright  and  Thomas  Steele  for  defendants. 

Cooper,  J.,  delivered   the  opinion   of  the   court. 

The  tract  of  land  in  controversy  was  owned  origi- 
nally by  8.  T.,  T.  E.  and  George  Blair,  brothers, 
under  a  conveyance  from  their  father,  E.  S.  Blair. 
George  Blair  died  leaving  a  widow,  Nancy  Blair,  and 
one  son  George  D.  Blair.  In  this  state  of  affairs,, 
on  August  1,  1871,  8,  T.  Blair,  T.  E.  Blair,  Nancy 
Blair,  and  E.  8.  Blair,  the  latter  probably  acting  for  his 
grandson,  George  D.  Blair,  then  an  infant  of  tender 
years,  seem  to  have  entered  into  a  contract  with  J. 
L.  W.  Browning,  the  husband  of  the  complainant, 
Susan  8.  Browning,  to  sell  him  the  tract  of  land  for 
$3,824,  for  which  J.  L.  W.  Browning  executed  his 
three  notes  on  time,  one  payable  to  E.  8.  Blair,  8. 
T.  Blair,  T.  E.  Blair  and  Nancy  Blair  for  $1,912, 
and  two  of  them  payable  to  8.  T.  Blair,  Thomas 
Blair  and  Nancy  Blair  for  $956  each.  These  notes 
are  all  dated  August  1,  1871,  and  recite  on  their  face 
that  they  are  given  for  land  that  day  bought  by 
Browning  from  the  payees,  and  for  the  payment  of 
which  a  lien  is  retained  on  the  land.  At  the  time, 
a  deed  of  conveyance  of  the  land  was  drawn  up  be- 
tween 8.  T.  Blair,  T.  E.  Blair,  Nancy  Blair  and  E.  8. 
Blair  of  the  first  part,  and  J.  L,  W.  Browning  and 
Susan  8.  Browning,  his  .  wife,  of  the  second  part, 
whereby  the  parties  of  the  first  part,  in  consideration 
of  $3,824  cash   in   hand   paid,  sell  and   convey   the  said 
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land  to  the  parties  of  the  second  part  and  their  heirs 
forever,  with  covenants  of  seizin,  right  to  convey  and 
against  encumbrances,  and  with  the  further  covenant  of 
general  warranty  of  title.  This  deed,  in  the  copy 
exhibited  in  tlie  record,  is  only  executed  by  S.  T.,  T, 
E.  and  Nancy  Blair,  although  the  probate]  shows  also 
an  acknowledgment  by  E.  S.  Blair.  There  is  do 
doubt  that  it  was  part  of  the  contract  of  the  parties 
that  proceedings  should  be  instituted  in  the  chancery 
court  to  perfect  the  title  by  procuring  the  sanction  of 
the  court  to  the  sale  of  the  land  on  behalf  of  the 
infant  George  D.  Blair.  Accordingly,  on  December 
30,  1871,  S.  T.  Blair,  T.  E.  Blair  and  J.  L.  W. 
Browning  join  in  filing  a  bill  in  the  chancery  court 
against  Nancy  Blair  and  George  D.  Blair  for  the  pur- 
pose, in  which  the  contract  is  set  out  as  having  been 
made  between  S.  T.  and  T.  E.  Blair  of  the  one  part, 
and  J.  L.  W.  Brow,ning  of  the  other  part.  The 
prayer  is  that  the  contract  of  sale  be  confirmed,  the 
title  of  the  land  be  divested  out  of  the  other  parties 
and  vested  in  J.  L.  W.  Browning,  subject  to  a  lien 
for  the  balance  of  the  purchase  money  unpaid.  J. 
L.  W.  Browning  died  in  March,  1872,  leaving  sur- 
viving his  widow,  Susan  S.,  and  several  children.  His 
death  was  suggested,  and  the  widow  and  children 
brought  before  the  court  by  acij'e  facias.  R.  H. 
Browning  was  appointed  and  qualified  as  administrator 
of  the  estate  of  the  deceased.  During  the  progress  of 
this  cause,  the  administrator  paid  so  much  of  the  pur- 
chase monev  of  the  land  as  constituted  the  shares  of 
S.   T.    and   T.  E.    Blair.       The  widow  having  expressed 
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her  willingness  to  take  the  value  of  her  dower  inter- 
est in  money,  the  value  was  ascertained  to  be  $344, 
and  this  amount  of  the  purchase  money  was  also  paid 
to  her.  The  residue  of  the  purchase  money,  upon 
calculation,  was  found  to  be  on  March  17,  1875, 
1865.10.  The  court  had  already  declared  its  willingness 
to  sanction  the  sale  on  behalf  of  the  infant  upon  pay- 
ment of  the  purchase  money,  but  had  reserved  the  con- 
firmation until  such  payment.  By  this  time,  the  estate 
of  J.  L.  W.  Browning  had  been  exhausted,  the  land 
vesting  in  the  widow  by  right  of  survivorship  under 
the  joint  deed  to  her  husband  and  herself.  Under 
these  circumstances,  the  court  agreed  to  an  extension 
of  time  for  the  payment  of  the  share  of  the  minor, 
upon  the  administrator  giving  his  note  with  security 
for  such  balance  of  purchse  money,  reserving  a  lien 
on  the  land  for  its  payment.  The  note  was  executed 
and  made  payable  to  the  clerk  and  master  of  the 
court,  who  afterwards  took  judgment  upon  it,  and 
thereupon  the  administrator  obtained  an  order  for  the 
sale  of  the  land  in  satisfaction  thereof  under  the  lien 
reserved.  The  original  bill  in  the  present  cause  was 
then  filed  by  the  widow,  and  further  proceedings  under 
the  decree  enjoined,  upon  the  ground  that  she  was  no 
party  to  the  suit  in  which  they  were  had.  The  bill 
concede^)  that  the  infant  George  D.  Blair  has  never 
parted  with  his  title  to  one-third  of  the  land,  and 
prays,  among  other  things,  that  his  one-third  interest 
be  set  apart  to  him.  The  answer  of  George  D.  Blair 
by  his  guardian  ad  litem  was  filed  as  a  cross- bill  for 
the  purpose  of  securing  his  rights  upon  the  facts.      The 
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chancellor  held  that  the  proceedings  in  the  case  of  S. 
T.  Blair  ei  aL  v.  Nancy  Blair  and  George  D.  Blair 
were  null  and  void;  that  it  was  to  the  interest  of 
the  said  George  D.  Blair  to  confirm  the  original  sale 
to  Browning  upon  the  payment  of  the  balance  of  the 
unpaid  purchase  money;  and  that  this  could  be  done 
in  the  present  suit.  He  therefore  rendered  a  decree 
in  favor  of  George  D.  Blair  for  the  balance  of  pur- 
chase money  unpaid  as  ascertained  in  the  former 
suit,  with  interest,  declared  the  amount  to  be  a  lien  on 
the  whole  land,  and  ordered  the  land  to  be  sold  in 
satisfaction  thereof  if  the  money  was  not  otherwise 
paid.  The  widov^,  Susan  S.  Browning,  alone  appealed. 
The  original  contract  for  the  purchase  of  the  land 
in  1871,  was  made  by  J.  L.  W.  Browning,  the  hus- 
band, and  he  or  his  estate  has  paid  all  the  purchase 
money  that  has  been  paid.  The  wife,  Susan  S. 
Browning,  is  a  mere  volunteer  taking  title  stipulated 
for  by  the  husband.  Although  she  was  never  bound 
for  the  purchase  money,  she  took  the  land  subject  to 
the  lien  for  the  purchase  money :  Jackson  v.  BiUledge, 
3  Lea,  626 ;  Willingham  v.  Leake,  7  Baxt.,  453, 
The  husband  was  well  aware  at  the  time  of  the  de- 
fect in  the  title,  and  accepted  a  deed  under  a  general 
<50venant  of  warranty,  and  went  into  possession  under 
it.  It  was  a  part  oi  the  contract  of  sale  that  pro- 
ceedings should  be  instituted  to  perfect  the  title,  and 
be  himself  joined  in  the  suit  which  was  afterwards 
brought  for  the  purpose.  Time,  it  has  been  expressly 
held,  will  be  no  objection  to  the  specific  enforce- 
ment  of  a  contract    for    the    sale    of   land   during  the 
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mutual  forbearance  of  vendor  and  vendee  on  account 
of  the  embarrassment  of  the  vendor's  title:  Oraig  v* 
Leifer,  2  Yer.,  193.  And  the  knowledge  by  the  pur- 
chaser of  the  ground  of  embarrassment  deprives  him, 
and  a  volunteer  under  him,  of  all  right  to  complain 
of  the  delay  incident  to  its  satisfactory  removal,  his 
possession  not  being  disturbed :  Chadwell  v.  Winston^ 
3  Tenn.  Ch.  110;  McQure  v.  Harrisy  7,  Heis.,  379; 
MtUlins  V.  Aiken,  2  Heis.,  545.  The  purchaser  cannot 
rescind  if  the  title  is  perfected  before  final  decree: 
Winfrey  v.  Drake,  4  Lea,  293.  And  the  power  of  a 
court  of  chancery  to  consent  to  a  sale  of  the  infant's 
land  is  clear:  Elliott  v.  Bl^ir,  5  Cold.,  185;  Code, 
sec.  3323  et  aeq.;  Gray  v.  Barnard y  1  Tenn,  Ch.  298* 
But  the  difficulty  in  this  is  that  the  Code,  see. 
3323,  et  seq.y  prescribes  the  mode  in  which  the  court 
of  chancery  may,  for  and  on  behalf  of  a  person  labor- 
ing under  the  disability  of  infancy,  consent  to  and 
decree  a  sale  of  the  property  of  an  infant.  The  ap- 
plication, it  is  expressly  provided,  must  be  made  by 
the  ^^ regular  guardian''  of  the  infant:  Sec.  3324. 
The  statute  intended  the  delicate  responsibility  of 
initiating  such  proceedings  should  only  be  entrusted  to 
a  person  legally  bound  to  act  for  the  benefit  of  the 
infant.  A  guardian  ad  litem  appointed  to  defend  a 
pending  suit  is  not  entrusted  with  such  a  power. 
Whether  the  court  of  chancery,  under  its  general 
jurisdiction,  might  be  authorized  to  depart  from  the 
letter  of  the  statute  upon  an  application  made  by  a 
father,  or  other  near  relation  of  an  infant,  in  the 
capacity   of  next  friend,   it    is    not    necessary   to   deter^ 
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mine:  Ma8on  v.  Tinsley^  1  Tenn.  Ch.,  154.  It  is 
sufficient  to  say  that  the  power  is  not  vested  in  a 
mere   guardian    ad   litem. 

It  is  obvious  that  the  infant  in  the  case  before  us 
has  never  parted  with  his  title  to  one- third  of  the 
land  in  controversy.  It  is  equally  clear  that  the  sale 
which  has  been  made  of  his  share  in  the  land  may 
be  sustained  by  the  court  upon  proper  proceedings  in 
his  behalf.  There  is  a  right  of  election  as  to  the 
relief  which  it  would  be  most  to  the  interest  of  the 
infant  to  pursue.  A  regular  guardian  is  the  proper 
person  to  make  that  election  and  initiate  the  necessary 
proceedings  to  effectuate  it.  If  it  should  be  found  for 
the  interest  of  the  infant  to  take  the  land^  the  value 
of  the  dower  of  the  infant's  mother  should  be  deducted 
from  the  rents  recovered.  If  the  election  should  be 
to  sanction  the  sale,  the  recovery  could  only  be  for 
one-third  of  the  purchase  money  of  the  land,  after 
deducting  the  value  of  the  mother's  dower,  as  was 
done  in   this  case. 

The  decree  of  the  chancellor  will  be  reversed,  and 
the  cause  remanded  to  the  chancery  court  for  further 
proceedings   in   accordance   with   this  opinion. 

The  costs  of  this  court  will  be  paid,  one-half  by 
the  complainant  and  the  other  half  by  the  infant,  the 
latter  amount  to  be  paid  out  of  the  eventual  recovery 
in   this   case. 
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State  v.  D.  D.  Thomas. 

CsaxrsAJj  Law.  Forfeiture  against  vriinesses.  Forfeiture  may  be  taken 
against  a  witness  regularly  subpoenaed  although  it  does  not  affirma- 
tivelj  appear  that  the  default  of  the  witness  was  willful. 


FKOM    SHELBY. 


Appeal  in  error  from  the   Criminal   Court  of  Shelby 
county.      L.  B.  Horkigan,  J. 

Attorney- General  Lea  for  the  State. 

for   Thomas. 

Deaderick,  C.  J.,  delivered  the  opinion  of  the  courts 

Defendant    was   a    material   witness   duly*  summoned 

by    the    sheriff    of    Shelby    county    on    behalf    of  the 

State    to    give    evidence     in    a    cause    pending   in   the 

criminal   court  of  said   county,    of  State  v.   John   Rob- 

inson^   for  larceny.      The    trial    of    the    cause  was  set 

for  the    29th    day    ol    September,    and    on    that    day 

the   defendant  was,    by    due   service  of   subpoena   upon 

him   on   the   28th    of    September,    required    to    attend 

and  testify.      He    was    marked    prosecutor  as  well  as 

witness   upon   the   indictment,   and    was  in  the   city   of 

Memphis    when    the    cause    was    called    for    trial,   but 

then   and  there   failed    to    answer,    and    made   default, 

and  failed    to    appear    according    to    the  command  of 
8 — VOL.   11. 
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the  subpoena.  Thereupon  the  Attorney-General  moved 
the  court  for  a  forfeiture  on  the  subpoena  against 
said  D.  D.  Thomas^  which  motion  the  court  over- 
ruled, on  the  ground  that  before  any  forfeiture  on 
subpoena  would  be  allowed,  the  Attorney-General 
would  be  required  to  show  to  the  court  affirmatively 
that   the   default   of  said    witness   was   willful. 

To  this  ruling  the  Attorney-General  excepted,  and 
prayed   an   appeal   to   this   cou^t. 

Section  5386  of  the  Code  provides  that  the  same 
proceedings  may  be  had  against  defaulting  witnesses 
in  criminal  causes  as  are  prescribed  in  civil  cases^ 
citing   sec.    3821    of  the   Code. 

The  attendance  of  a  witness  is  procured  by  the 
service  of  subpoena  or  summons,  and  he  is  l)ound  to 
appear  at  the  time  and  place  named,  and  continue 
to  attend  from  day  to  day,  unless  discharged  by  the 
court  or  the  party  summoning  him:  Code,  sees  3814, 
3820.  "And  in  default  thereof  (of  appearance)  he 
forfeits  to  the  party  at  whose  instance  the  subpoena 
issues  the  sum  of  $125,  to  be  recovered  by  scire 
facias/'  etc.:  Code,  sec.  3821.  And  the  next  sec- 
tion (3823,  provides:  "Upon  the  return  of  the  scire 
facias  issued  for  the  penalty,  the  witness  may  be 
relieved  by  showing  sufficient  cause  for  failing  to 
attend,  otherwise  judgment,  on  motion,  will  be  given 
against  him  and  execution  issue  accordingly."  Section 
3824  of  the  Code  further  provides  that  the  attend- 
ance of  witnesses  in  criminal  cases  shall  be  enforced 
in  the  same  way  and  subject  to  the  same  rules  as 
in  civil   cases,   except   that    the    penalty   for  failing    to 
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attend   in   criminal   cases   is   (250^    instead   of    $125   in 
civil  cases. 

We  have  not  been  referred  to  any  other  statutes 
bearing  upon  the  question,  and.  have  been  unable  to 
find  any  which  modify  the  conclusions  drawn  from 
those   cited. 

It  is  obvious  that  a  witness  who  has  been  regu- 
larly summoned  to  appear  at  a  specified  time  and 
place  and  give  evidence,  is  under  legal  obligation  to 
appear  as  commanded.  And  if  he  fails  to  so  appear, 
prima  facie  he  is  in  default.  In  the  language  of 
the  Code,  "he  forfeits  to  the  party/'  etc.,  to  be 
recovered  by  «ciVe  Jacias.  But  he  has  the  right 
to  plead  to  the  sdre  facias  any  legal  excuse  for 
such  failure,  and  thus  relieve  himself  from  the  for- 
feiture. 

It  is  the  failure  to  obey  the  summons  that  gives 
the  right  to  the  forfeiture  to  be  prosecuted  by  scire 
facias,  and  the  privilege  of  pleading  his  excuse  to 
the  scire  facias  is  conferred  on  the  witness  for  his 
protection  against  its  enforcement  in  case  he  has  a 
sufficient  cause  for  failing  to  attend.  His  failure  to 
attend  as  commanded  is  the  default  which  entitles 
the  party  summoning  him  to  a  conditional  recovery 
of  the  penalty,  which  the  witness  may  defeat  upon 
showing  in  plea  and  proof  to  the  scire  facias  that  he 
had   a   sufficient   legal   excuse   for   such   failure. 

The  burden  of  the  proof  to  exonerate  himself  is 
upon  the  witness  when  he  fails  to  obey  the  process 
of  the  court.  And  the  law  does  not  require  the 
•State   or   party    to    make    out    a   case   of  willful   diso- 
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bedience   before    taking    the    forfeiture     given    by    the 
statute   simply   for   failing  to   attend. 

The    judgment    of    the    criminal    court   judge    was 
erroneous  and   will  be  reversed. 


Louisville    &    Nashvillb    Kailroad    Compaky    v. 

Bartlett  Mason. 

1.  Damaobs.  BaUroads,  Evidence,  In  an  action  against  a  railroad 
company,  as  a  common  carrier,  for  damages  to  horses  in  transit,  the 
measure  of  damages  would  be  the  value  of  the  horses  killed  and  the 
depreciation  in  the  value  of  those  injured,  at  the  place  of  delivery, 
but  direct  testimony  by  the  opinion  of  witnesses  of  thvt  value  or 
depreciation  is  not  indispensable ;  it  is  sufficient  if  there  is  proof 
of  these  facts  in  the  market  of  a  neighboring  State  connected  with 
the  place  by  railroad,  and  a  full  description  of  the  animals  and 
their  qualities,  and  of  the  character  of  the  injuries. 

Same.  Same,  Same.  Charge  of  court  Under  such  circumstances,  it  is 
not  error  to  charge  the  jury  that  they  may  fix  the  amount  of  the 
plaintiff's  damages,  if  they  find  for  him,  from  the  age  and  qualities 
of  the  stock,  and  the  nature  of  the  injuries  as  shown  by  the  proo^ 
although  no  witness  has  given  an  opinion  as  to  the  value  of  the 
stock  or  the  amount  of  damages  at  the  place  of  delivery. 


FROM    GIBSON. 


Appeal  in  error  from  the  Law  Court  at  Humboldt. 
J:  T.  Carthel,  J. 

McFarland   &   BoBBiTT   for  railroad. 

Ware  &  Martin  for  Mason. 
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Cooper,   J.,   delivered   the   opinion   of  the   court. 

Action  by  Mason  against  the  railroad  company 
for  damages  in  the  killing  of  one  horse  and  injuring 
two  other  horses  by  the  negligence  of  the  servants 
of  the  defendant  as  a  common  carrier,  in  transport- 
ing the  horses  from  Louisville,  Kentucky,  to  Milan, 
Tennessee.  The  jury  found  a  verdict  in  favor  of 
the  plaintiff  for  $175,  and  the  defendant  appealed  in 
error. 

The  plaintiff  gave  his  own  deposition  and  took 
the  deposition  of  one  Ramsey  in  support  of  the 
action.  These  depositions  were  taken  in  Grant 
county,  Kentucky,  and  are  somewhat  loose  and  meagre. 
On  the  trial,  the  plaintiff  rested  upon  his  own  depo- 
sition, and  Ramsey^s  deposition  was  read  by  the 
defendant.  No  other  testimony  was  introduced.  The 
plaintiff  in  error  now  insists  that  the  evidence  shows 
that  the  plaintiff  below  and  Ramsey  were  joint  own- 
ers of  the  horses  for  whose  loss  and  injury  the  suit 
was  brought,  and  that  the  verdict  is  otherwise  unsup- 
ported by  the  proof.  Tha  testimony  shows  that  two 
car  loads  of  horses  were  shipped  by  the  defendant's 
road  at  Louisville,  Kentucky,  to  Milan,  on  the  same 
train,  the  plaintiff  being  in  charge  of  one  of  these 
cars,  and  Ramsey  of  the  other.  Each  car  seems  to 
have  contained  twenty  horses.  In  the  loose  and 
inartificial  way  in  whith  the  depositions  are  taken, 
both  witnesses  use  language  from  which  it  might  be 
inferred  that  they  were  joint  owners  of  the  stock. 
The  counsel  of  the  plaintiff  seems  at  first  to  have 
put    that    construction     upon     the     language,     for     he 
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obtained  leave  of  the  court  to  amend  and  actually 
amended  by  making  Ramsey  a  co-plaintiff.  This 
was  afterwards  corrected  by  dismissing  Ramsey  from 
the  case.  The  point  now  made  was  no  doubt  sub- 
mitted to  the  jury  upon  a  charge  which  has  not 
been  excppted  to,  and  they  have  found  that  Mason 
was  sole  owner  of  the  horses  in  controversy.  The 
finding  is  warranted  by  the  testimony.  For  the 
plaintiff,  in  his  deposition,  treats  the  horses  as  be- 
longing to  him,  and  the  cross- examination  of  the 
railroad  company  takes  the  fact  for  granted  in  both 
depositions.  The  equivo3al  words  are  due  to  the 
fact  that  the  shipments  of  each  witness  were  made  at 
the  same,  time,  and  included  the  samB  number  of 
horses. 

Both  of  the  witnesses  concur  in  testifying  tljat  the 
horses  were  injured  in  the  transportation  from  Louis- 
ville to  Milan.  The  plaintiff  below  deposes  that 
one  of  them  was  so  badly  injured  that  he  refused  to 
receive  it  from  the  company.  He  added,  and  the 
statement  was  read  without  objection,  that  he  under- 
stood  the  horse  was  dead.  In  the  absence  of  any 
evidcncCv  to  the  contrary,  this  was  sufficient  to  war- 
rant the  jury  in  finding  damages  for  the  loss  of  one 
horse   and   for  the   injury    to   the   others. 

The  only  point  of  real  difficulty  in  the  case  is 
raised  by  the  charge  of  the  court  on  the  measure  of 
damages.  The  plaintiff  testified  that  the  horse  which 
was  killed  was  a  red  roan,  blaze-faced,  one  glass 
eye,  about  15J  hands  high,  with  no  disease  of  any 
kind,    sound   as   a    dollar,    going    all    the     gaits    well, 
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and  worth  $175,  adding  that  the  animal  "would 
have  brought  that  amount  in  the  market.'*  He  is 
then  asked:  "What  was  the  market  value  of  the 
horse  at  Milan  or  in  the  market  ?'*  His  answer  is : 
''I  could  have  sold  the  horse  when  I  shipped  for 
fl76.'*  He  further  testifies  that  the  other  horses 
were  damaged  $50.  The  witness  Ramsey  says  that 
the  horse  killed  wa^j  between  four  and  five  years  old, 
and  a  good  saddle  horse.  He  is  asked  if  he  knew 
the  value  of  the  horse  in  the  markets,  and  replies 
in  the  affirmative.  He  is  also  asked:  "What  was 
the  market  value  of  the  horse  left  at  Milan,  and 
what  was  the  amount  of  damage  to  the  other  horses?" 
His  answer  is:  "I  say  $125.  and  they  were  dam- 
aged about  $150.*'  Both  of  the  witnesses  say,  in 
answer  to  a  question  directed  to  the  point,  that  when 
they  Fpeak  of  the  market  value,  they  mean  the 
market   in   Mississippi. 

Upon  this  testimony  if  his  Honor,  the  trial  judge^ 
directed  the  jury,  as  he  probably  did,  the  record 
not  showing  the  entire  charge,  that  they  must  find 
the  value  of  the  lost  horse,  and  the  damages  of  the 
other  horses,  at  Milan  at  the  time  when  they  should 
have  been  delivered  by  the  company  to  the  plaintiff, 
the  verdict  would  have  been  sustained  by  the  evi- 
dence. For  the  plaintiff's  answer  above,  '•  I  could 
have  sold  the  horse  when  I  shipped  for  $175,''  might 
well  be  considered  as  giving  the  market  value  at 
Milan,  to  which  his  attention  was  directed  by  the 
question. 

His   Honor,     however,     upon     the    supposition   that 
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the  jury  might  find  that  there  was  no  evidence  of 
the  vahie  of  stock  at  Milan,  added  the  following 
charge,  which  is  excepted  to :  "  If  you  find  from  the 
testimony  that  the  stock  of  plaintiff  in  controversy 
was  shipped  to  Milan  Tennessee,  and  that  the  plaintiff 
is  entitled  to  recover  damages  for  injuries  done  by 
the  defendant  to  his  stock,  then  the  jury  may  assess 
the  damages  from  the  testimony  as  to  the  age  and 
qualities  of  the  horse  that  is  claimed  to  have  died, 
and  from  the  testimony  as  to  the  nature  of  the 
injury  to  the  other  stock  of  plaintiff,  if  any  of  his 
other  stock  were  injured,  although  no  witness  gave 
his  opinion  as  to  the  value  of  the  horse  at  Milan 
that  died,  if  either  died,  or  gave  his  opinion  as  to 
the  amount  of  damages  done  to  the  other  stock  at 
Milan,  if  plaintiff's  other  stock  were  injured  by  de- 
fendant. For  the  jury  may  fix  the  amount  of 
plaintiff's  damages,  if  they  find  for  him,  from  the 
age  and  qualities  of  the  stock,  and  the  nature  of  the 
injuries  as  shown  by  the  proof,  although  no  witness 
has  given  an  opinion  as  to  the  value  of  the  stock 
or   the   amount  of  the   damage   at   Milan." 

The  charge  must  be  taken  in  connection  with  the 
fact  that  there  was  proof  of  the  value  of  the  horses 
in  the  market  of  the  State  of  Mississippi.  The  true 
measure  of  damages  was  the  value  of  the  horses  at 
the  time  and  place  where  the  defendant,  as  a  com« 
mon  carrier,  was  bound  to  deliver  the  animals  to  the 
plaintiff.  The  horses  were  shipped  at  Louisville,  but 
it  does  not  appear  positively  to  what  point  they  were 
to   be   carried.       It   is  fairly    inferable   that   they   were 
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to  be  transported  to  Milan  for  the  Mississippi  market. 
The  most  satisfactory  evidence  of  their  value  at 
Milan  would  have  been  direct  testimony  to  that 
effect.  But  such  testimony  was  clearly  not  indis^ 
pensable.  It  has  been  held  by  this  court  that  in  a 
suit  for  the  recovery  of  damages  for  the  breach  of 
a  contract  made  in  this  State  frr  the  delivery  of 
a  mining  corporation  in  this  State,  the  value  of  the 
stock  might  be  ascertained  by  its  market  value  in 
the  large  cities  of  the  eastern  seaboard,  where  such 
stocks  had  a-  marketable  value :  Henegar  v.  Isabella 
Copper  Company y  1  Cold.,  241.  So  of  the  State 
bonds  of  an  adjacent  sister  State:  Doak  v.  Snaffy  1 
Cold.,  180.  The  value  in  both  cases  to  be  subject 
to  a  deduction  for  the  expense  of  converting  them 
into  money  by  sending  them  to  the  best  market* 
The  principle  of  these  cases  was  extended  to  the  case 
of  a  conversion  of  cotton  in  Hardeman  county,  in 
this  State,  where  the  only  proof  of  the  value  of  the 
cotton  was  evidence  of  its  value  at  Louisville,  Ken- 
tucky. The  competency,  as  well  as  the  sufficiency,  of 
the  evidence  was  objected  to.  The  court  held, 
Nicholson,  C.  J.,  delivering  the  opinion,  that  the 
evidence  was  not  only  competent,  but  sufficient  to 
sustain  the  verdict.  The  means  .  of  communication, 
said  his  Honor,  between  the  different  parts  of  the 
country  are  so  easy  and  rapid,  that  the  market  price 
of  a  commodity  of  trade  at  a  commercial  center  may 
properly  be  looked  to  in  ascertaining  values,  subject 
to  a  deduction  for  the  expense  of  converting  the 
commodity    into    money:     Fort    v.    Saunders,    6   Heis., 
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487.  And  this  is  the  general  rule  when  the  value 
can  only  be  ascertained  by  proving  the  market  price 
at  the  nearest  point  where  the  goods  or  chatties  of 
the  quantity  in  question  can  be  bought  and  6old:  2 
Suth.   on   Dam.,   373. 

The  case  before  us  falls  within  the  principles 
settled  by  the  decisions  just  cited.  The  evidence  of 
the  value  of  the  horses  in  the  Mississippi  market 
was  clearly  competent,  and,  in  the  absence  of  any 
countervailing  testimony,  was  sufficient  to  sustain  the 
verdict:  MuUer  v.  J?no,  14  N.  Y.,  597.  It  is  not 
a  case  of  the  total  absence  of  any  testimony  of  the 
value  of  the  horses  and  of  the  damages  sustained, 
but  of  positive  testimony  of  such  value  and  damages 
in  a  market  for  such  animals  in  direct  communica- 
tion with,  and  in  a  few  hours'  travel  of,  Milan.  The 
jury  were  properly  left  to  exercise  their  own  judg- 
ment and  apply  their  own  knowledge  and  experience 
to  the  subject.  They  are  not  required  to  accept,  as 
a  matter  of  law,  the  conclusions  of  the  witnesses 
instead  of  their  own.  "While  they  cannot,"  to  use 
the  language  of  Mr.  Justice  Field  in  a  recent  opinion, 
"act  in  any  case  upon  particular  facts  material  to 
its  disposition  resting  in  their  private  knowledge,  but 
should  be  governed  by  the  evidence  adduced,  they 
may,  and  to  act  intelligently,  they  must,  judge  of  the 
weight  and  force  of  that  evidence  by  their  own  gen- 
eral knowledge  of  the  subject  of  inquiry'' :  Head  v. 
Hargrax:e,  105  U.  S.,  45.  The  rule  was  applied  in 
that  case  to  the  ascertainment  of  the  value  of  pro- 
fessional   services,     where,     if    ever,    the    testimony    of 
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experts   would    be    conclusive.       In    the    ascertainment 
of   the   value   of   realty   taken   for  public  purposes,  the 
Supreme   Judicial   Court  of   Massachusetts    sustained    a 
charge,  to   the  jury,    "That,   in   estimating  the   amount 
of   damages,  if   any  of  them  knew  of  his  own  knowl- 
edge  any   material    fact    which    bore    upon    the   issue, 
he   ought   to   disclose   it,  and   be   sworn   and   communi- 
cate   it   to   his   fellows   in   open    court   in   the   presence 
of  the   parties;    but  that,   in   making  up   their   verdict, 
they    might   rightfiilly    be    influenced   by   their   general 
knowledge   on   such   subjects,   as   well    as   by  the   testi- 
mony and   opinions  of  witnesses" :     Patterson  v.  Boston, 
20   Pick.,    159.       In   another    case,   in    which   the   wit- 
ness  had    testified    as    to    the     quality,   condition    and 
cost   of  certain   goods,    and    given     his    opinion   as   to 
their   worth,    the    same     eminent    court    said :      "  That 
the  jury   were   not   bound   by  the   opinion   of  the    wit- 
ness;   they    might    have    taken    the    facts    testified   by 
him  as     to     the     cost,     quality     and    condition    of  the 
goods,'  and    come    to    a    different    opinion    as   to   their 
value" :     Murdock    v.    Sumner,     22    Pick.,     156.       The 
Supreme   Court    of   Kentucky   seems   to     have   gone    a 
step   farther,    and    held     that    the    jury    may    fix    the 
price    of  property    sued    for  from   the   description  given 
by   the    witnesses,     although    the     witnesses    are    them- 
selves  silent   as   to    the    price :       Craig  v.  Derrett,    1    J. 
J.  Mar.,     366.       And     the   Supreme     Court    of     North 
Carolina   seems   to   have    held   the  same   doctrine   as  to 
the   province   of  the  jury     in    estimating   the    value   of 
services:     Madden  v.  Porterjield,    8    Jones,    166. 

In    the  ca^e   before     us    the    witnesses   give   such    a 
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detailed  description  of  the  physical  characteristics, 
qualities;  and  other  conditions  of  the  horse  killed  by 
the  defendant,  that  perhaps  the  jury  might  .from  their 
general  knowledge  have  approximated  its  value.  They 
could  certainly  do  so  with  more  accuracy  than  they 
usually  do  in  ascertaining  damages  in  actions  of  tort. 
But,  in  addition,  they  had  before  them  direct  testi- 
mony of  value  in  a  neighboring  market,  if  not  at 
their  ow^n  door,  and  might  safely  be  trusted,  from 
the  data  and  their  own  general  knowledge  of  the 
subject,  "to  fix  the  amount  of  the  plaintiff^s  damage,'* 
as  they  have  done.  In  this  view,  and  construing 
the  language  of  the  judge  in  connection  with  the 
facts,   the   charge   was   correct. 

The  judgment   must,   therefore,    be   affirmed. 


Wm.   Reves  V,  The  State. 

Sheriff.  Special  deputy  shenff.  A  special  deputy  sheriff  appointed 
for  one  year  to  preserve  the  peace  and  prevent  infractions  of  the  law, 
and  to  make  arrests  and  deliver  all  prisoners  to  the  county  jail,  is  a 
civil  officer  within  the  meaning  of  the  Code,  sec  4750,  and  entitled  to 
the  sum  of  S50  in  the  bill  of  costs  for  arresting  and  prosecuting  to 
conviction  any  person  guilty  of  the  offenses  mentioned  therein. 


FROM    SHELBY. 


Appeal  in  error  from  the  Criminal  Court  of  Shelby 
county.       L.   B.   Horrigak,   J. 
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T.  W.  Brown  for  Reves. 
Attorney-General    Lea  for  the  State. 
Cooper,  J.,  delivered   the   opinion   of  the   court. 

By  the  Code,  sec.  4750 :  *^Any  civil  officer  arrest- 
ing and  prosecuting  to  conviction  any  person  guilty  of 
any  of  the  oflfenses  enumerated  in  this  article,  shall  be 
entitled  to  the  sum  of  fifty  dollars  in  the  bill  of  costs.'* 
The  plaintiflF  in  error  was  convicted  of  one  of  these 
offenses,  and  Joseph  P.  Miller  moved  the  court  to 
allow  him  fifty  dollars  in  the  bill  of  costs  under  the 
statute.  The  motion  was  opposed  by  the  State  and 
the  defendant  upon  the  ground  that  Miller  was  not 
a  "civil  officer''  within  the  meaning  of  the  statute. 
The  court  sustained  the  motion,  and  the  Attorney- 
General  appealed.  It  is  shown  by  the  bill  of  excep- 
tions that  Miller  arrested  the  defendant  in  his  (Mil- 
ler's) own  neighborhood,  and  prosecuted  him  to  con- 
viction for  the  offense  charged.  Miller  acted  under 
the   following   apointment : 

Office  of  Sheriff  [^of  ',  Shelby  County. 
P.  R.  Athey,  Sheriff. 

Memphis,  Tenn.,  Aug.  15, 1882. 
Joseph  P.  Miller  is  hereby  appointed  a  special  deputy  sheriff 
to  preserve  the  peace  and  prevent  infractions  of  the  law,  and 
deliver  all  prisoners  to  the  county  jail  to  be  held  for  trial  or 
until  discharged  by  law.  Good  for  one  year  from  date,  without 
salary  or  expense  to  me.  P.  B.  Athey, 

Sheriff  of  Shelby  county. 

By  the  act  of  1870,  ch.  8,  (Code,  359a,)  it  is 
provided:  ^*The  sheriff  of  each  and  every  county  in 
the  State  shall  have  as  many  regular  deputies  as  he 
may  desire,   or   may,   in   his   option,   be  necessary  to  a 
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faithful  and  efficient  performance  of  his  duties  as  such 
sheriff,   and    Jiay   appoint   any   number   of  special   dcp* 
uties   on    urgent   occasions,   to   hold  elections,  or  where 
required     for      particular     purposes."        The     statutory 
policy   of  this    State    was    for    many   years   to   restrict 
the    number    of    regular     deputies    which    the    sheriff 
might    appoint,    and    permit    special     deputations  only 
upon    "  urgent  occasions  "  :      Montgomery  v.  Scanland,  2 
Yer.,  337.       But   even    under   these   statutes,   a   special 
deputy   in   a   particular   case  would  have  all  the  power 
of    a   regular    deputy    in    that    case,    and    it   was    not 
necessary   that    the    deputation    should    show    that    an 
*'  urgent   necessity"    existed :     State   v.    Kiser,   4   Sneed, 
663.       The   act    of    1870    shows    a    change    of   policy 
by    the   State,   for   the   sheriff  is  thereby   authorized  to 
appoint   as   many   regular     deputies   as   he   pleases,   and 
special     deputies     on     urgent     occasions,    of    which   he 
alone   is   to  judge,   "or   when    required     for    particular 
purposes."       Broader   authority   could   scarcely   be   con- 
ferred.       And     the     deputation     under     which     Miller 
acted   is   clearly    within    the    power.       Any   deputy   of 
the  sheriff,   whether   general  or  special,    who   is  author- 
ized  to   make    an    arrest    of   a    person    charged     with 
crime    must    be    considered    a    "civil   officer"  pro   hao 
vice.       He  is  a  deputy  sheriff  for  the   occasion,  legally 
appointed,   subject    to    the    liabilities,    and   entitled    to 
the      fees     and     emoluments     of      a      regular     deputy. 
Whether   the   sheriff  pays   him   a   salary   or   not,   or    is 
i)ound    to    bear     his    official   expenses,   is   a    matter   of 
contract   between    them    with    which    the    public   have 
jiothing     to     do,     and     the     terms     of     which     cannot 
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change    his   official   character.       And    whether    the   ap- 
pointment be   general,     or   for  a   definite   period,   it  is 
held    at   the   will    of  the   sheriff. 
The  judgment   must   be   affirmed. 


The  Chicago,  St.  Louis  &  New  Orleans  Railboad 
Company  v.  N.  N.  Pounds,  Adm'r. 

'CoNsrnruTioNAii  Law.  Retrospective  laws.  Damages.  The  act  of  the  Leg* 
islature  of  March  26, 1883,  which  provides  that  section  2291  et  seq. 
of  the  Code  be  so  amended  that  damages  resulting  to  parties  for  whose 
use  and  benefit  the  right  of  action  survives,  from  the  death  conse- 
quent upon  the  injuries  received,  shall  be  recoverable  in  such  action^ 
does  not  apply  to  suits  where  the  cause  of  action  arose  prior  to  the 
passage  of  the  act.  The  act  constitutes  a  new  or  additional  cause  of 
action.  The  rights  of  the  parties  were  fixed  under  the  law  as  it  ex- 
isted at  the  time  of  the  injury,  and  the  law  which  undertook  to  change 
those  rights  would  be  retrospective  and  void. 


PROM   GIBSON. 


Appeal  in  error  from  the    Law    Court  at  Humboldt. 
J.  T.  Carthell,  J. 

Hill  &  Williamson,   A..   W.  Campbell  and  J  as. 
Fentress  for  railroad. 

J.  S.   Cooper  and  T.   J.   Hays  for  Pounds. 
Cooke,  Sp.  J.,   delivered   the  opinioa  of  the  court. 
J.    H.   Pounds,    the    intestate   of    the  defendant    in 
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error,  was  run  over  by  a  locomotive  and  train  of 
cars  of  the  plaintiff  in  error  on  its  road  and  killed^ 
and  this  action  was  instituted  by  his  administrator 
for  the  benefit  of  the  children  of  the  deceased. 
There  was  a  verdict  and  judgment  in  favor  of  the 
plaintiff  below.  A  new  trial  was  refused,  and  the 
defendant   appealed. 

It  is  insisted  here  that  there  was  no  evidence  to 
support  the  verdict,  or  at  least  the  preponderance  of 
testimony  is  so  great  against  it  as  to  shock  the  con- 
science of  the  court,  and  therefore  a  new  trial  should 
be   granted. 

We  do  not  concur  in  this.  There  was  an  appa- 
rent conflict  in  the  testimony,  but  the  jury  were  the 
exclusive  judges  of  the  credibility  of  the  witnesses 
and  the  weight  to  be  given  to  the  testimony.  There 
was  evidence  upon  which  the  verdict  can  rest,  and 
we   will   not   disturb   it   for   this    reason. 

The  charge  of  the  court  has  been  criticised,  but 
there  is  only  one  objection  which  we  deem  it  neces- 
ary   to    notice. 

The  deceased  was  a  widower,  w^ith  a  family  of 
several  children.  There  was  testimony  tending  to 
show  that  he  was  kind  to  them  and  provided  well 
for  them.  In  charging  the  jury  upon  the  measure 
of  damages  his  Honor  instructed  them  as  follows: 
*' Actual  damages  consist  of  the  mental  and  bodily 
sufferings  of  the  deceased,  his  loss  of  time,  and  nec- 
essary expenses  immediately  resulting  to  the  deceased 
from  the  personal  injuries,  and  also  the  pecuniary 
loss   his   death   has   caused    his   children,   if    any,"   et<3. 
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In  all  other  respects  we  think  the  charge  is  cor- 
rect, and  the  question  is,  does  the  above  instruction 
contain  reversible   error? 

The  action  is  predicated  upon  sec.  2291  and  fol- 
lowing sections  of  the  Code.  These  sections  have 
been  several  times  construed  by  this  court,  but  the 
decisions  have  not  been  uniform.  The  later  and 
better  construction  is,  that  the  actions  given  by  these 
sections  for  the  benefit  of  the  widow  and  next  of 
kin  of  a  person  whose  death  has  been  caused  by 
the  wrongful  act,  etc.,  of  another,  being  the  same 
action  that  accrued  to,  and  could  have  been  prose- 
cuted by  him  in  the  event  death  had  not  ensued 
from  the  injury,  no  other  element  of  damages  can 
enter  into  or  constitute  a  part  of  the  recovery  than 
such  as  were  sustained  by  the  deceased  himself,  and 
for  which  he  could  have  recovered  had  he  lived  and 
prosecuted  the  action.  And  hence  loss  or  injuries  to 
the  children  or  next  of  kin  occasioned  by  his  death, 
can  constitute  no  part  of  the  cause  of  action  or 
element  of  the  plaintiff's  right  of  recovery.  See 
Trafford  v.  Adams  Express  Co.,  8  Lea,  96,  where  the 
cases  are  carefully  reviewed  and  the  principle  here 
stated  enunciated.  And  this  decision  has  been  stead- 
ily followed  since  it  was  announced:  iV.,  C  &  St.  L. 
jR.  iJ.  Co.  V.  Smith,  9  Lea,  470,  and  several  unre- 
ported cases  during  the  last  term  at  Nashville. 
While  a  number  of  previous  decisions  had  given  ap- 
parent sanction  to  the  rule  announced  by  his  Honor 
in  the  above  instruction,  and  while  upon  the  prin- 
ciple of  stare  decisis,  it  might  have  been  better  not 
9 — ^VOL.   11. 
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to  have  disturbed  these  former  decisions^  yet  there 
can  be  no  doubt  but  the  present  construction  is  the 
correct  one;  and  the  principle  upon  which  it  is 
based  had  been  announced  long  before  in  the  case  of 
Fowlkes  Adams    v.    iV:   <fe   D.  R.  R.  Co,   9   Hum.,  829, 

Our  attention  has  been  called  to  a  recent  act  of 
the  Legislature,  passed  March  26,  1883,  which  pro- 
vides that  these  sections  be  so  amended  that  damages 
resulting  to  the  parties  for  whose  use  and  benefit  the 
right  of  action  survives,  from  the  death  consequent 
upon  the  injuries  received,  shall  be  recoverable  in 
such  action,  and  which  is  the  same  provision  in  sub- 
stance as  was  embraced  in  the  former  decisions  re- 
ferred to.  And  it  is  now  insisted  that  inasmuch  as 
the  legislative  will  has  thus  been  expressed  in  regard 
to  the  principle  we  should  give  to  this  act,  a  sort 
of  persuasive  force  as  to  the  proper  construction  to 
be  placed  upon  the  sections  of  the  Code  above  re- 
ferred to,  and  again  return  to  the  previous  construc- 
tion by  conforming  our  decisions  to  this  recent  a^t, 
or  else  give  it  a  retroactive  force  by  applying  its 
provisions  as  well  to  cases  that  existed  prior  to  its 
passage  as  those  that  occur  under  it.  That  this  can- 
not  be   done,   is,   we   think,   too   plain   for   argument. 

By  art.  1,  sec.  20,  of  the  Constitution  of  this 
State,  "  no  retrospective  law,  or  law  impairing  the 
obligation   of  contracts,   shall    be   made." 

By  the  law  governing  the  rights  of  the  parties 
at  the  time  the  cause  of  action  alleged  in  this 
case  accrued,  the  loss  or  injury  to  his  children  by 
the   death   of  the   deceased,    constitute    no     element  of 
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damages  for  which  they,  or  the  plaintiff  for  them, 
had  any  right  of  recovery.  The  act  in  question 
constitutes  a  new  or  additional  cause  of  action.  The 
rights  of  the  parties  were  fixed  under  the  law  as  it 
existed  at  the  time  of  the  injury  complained  of,  and 
any  -law  which  undertook  to  change  those  rights 
would  be  retrospective  and  void,  as  it  would  be  a 
matter  which  affected  the  right  and  not  merely  the 
remedy,   as   has   been    insisted   in   argument. 

For  this  error  in  the  charge  the  judgment  of  the 
circuit  court  must  be  reversed  and  a  new  trial 
awarded. 


LuciNDA  C.  Sigler  v.  R.  M.  Vaughn  et  al. 

Chaitgery  Pleadings  *and  Practice.  Ooerruling  demurrer,  AppeaL 
A  chancellor  in  his  discretion  [may  *allow  ^an  appeal  from  a  decree 
overruling  a  demurrer.  Whatever  may  be  the  inconveniences,  th« 
statute  is  so  written,  and  will  not  be  evaded  by  construction. 


FROM   SHELBY. 


Appeal   from   the   Chancery  Court  at  Memphis.      W% 
W.  McDowell,  Ch. 

W.  M.  Randolph  for  complainant. 

EsTEs  &  'Elliott,  Craft  &  Cooper,   R.  J.  Mo»- 
GAN  and  Humes  &  Poston  for   defendants. 
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Freeman,  J.,  delivered  the   opinion  of  the  court. 

A  motion  is  made  to  dismiss^ the  appeals  of  de* 
fendants^  Schobel,  Tucker  and  wife,  and  Liddon  and 
wife. 

In  the  case  of  Schobel,'his  demurrer  was  sustained 
in  part,  but  overruled  as  to  the  last  point,  with  leave 
to  rely  on  it  in  his  answer  at  hearing.  From  this 
ruling,   overruling  the   demurrer,   he  has  appealed. 

He  is  sued  as  surety  on  an  administration  bond, 
and  the  point  made  against  him  on  this  particular 
part  of  the  case  is,  that  on  petition  .of  former  sureties 
of  Cash,  administrator  of  Isaac  Bolton,  a  new  bond 
in  the  sum  of  $65,000  was  required  to  be  given  for 
his  administration,  and  Schobel  was  one  of  the  sure- 
ties, the  suit  being  by  the  widow  of  Bolton,  who  had 
dissented  from  his  will  and  married  Sigler.  The 
motion  must  be  allowed  as  to  Schobel;  his  demurrer, 
while  in  form  and  for  the  present  disregarded,  is  still 
permitted  him,  and  he  stands  on  it  in  the  court  below 
Such  a  case  is  not  within  the  Code  on  this  subject: 
6   Lea,   650. 

The  case  of  the  other  appellants  is,  that  they  are 
sued  as  devisees  and  legatees  of  John  Harding,  a 
surety  on  Cash's  bond  for  administration  of  Bolton's 
estate.  Harding  is  shown  by  the  bill  to  have  died, 
and  his  executrix  qualified,  and  entered  on  her  duties 
in  November,  1871,  and  the  estate  claimed  to  have 
been  wound  up  and  the  executrix  discharged  July, 
1875.  This  suit  was  brought  July,  1880,  nearly  nine 
years  after  probate  of  will  and  letters  testamentary. 
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The  demurrer  insists  that  no  suit  had  ever  been 
brought  against  the  personal  representatives  of  Harding, 
and  none  could  have  been  brought  against  them  as 
legatees  and  devisees  without  this^  and  that  personal 
assets  came  to  the  hands  of  the  executor,  together  with 
statute   of  limitations. 

These  defenses,  if  sustained,  would  relieve  these 
parties  of  all  liability  in  any  event.  The  chancellor 
overruled  demurrer  based  on  them,  and  the  question 
is,  whether  this  appeal  can  be  allowed  till  the  other 
parties  have  been  sued  to  final  decree.  It  is  clear 
the  questions  presented  on  this  demurrer,  if  sustained, 
-dismiss  these  defendants  from  the  case,  and  are  a  com* 
plete  defense  to  the  case  against  them.  They  are  not 
joint  parties  to  the  bonds,  on  which  the  liability  is 
sought  to  be  enforced,  and  their  defenses  are  inde- 
pendent of  the  defenses  to  be  made  by  others  in  the 
suit.  No  reason  is  seen  why  the  suit  may  not  take 
its  regular  progress,  while  this  demurrer  is  being  dis- 
posed   of  by   this   court. 

By  sec.  8157,  Code,  the  chancellor  or  circuit  judge 
may,  in  his  discretion,  allow  an  appeal  from  his  de- 
cree in  equity  causes,  determining  the  principles  in- 
volved, and  ordering  an  account,  etc.,  or  he  may  allow 
such  appeal  on  overruling  a  demurrer,  or  he  may 
allow  any  party  to  appeal  from  a  decree  which  settles 
hi«  right,  although  the  case  may  not  be  disposed  of 
as  to   others. 

However  we  may  construe  the  latter  clause,  whether 
as  regarding  a  final  decree  on  the  merits,  or  a  settle- 
ment  of  righ£s   at  any  other  stage,  yet   as    to   the  right 
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of  the  chancellor  to  allow  an  appeal  from  overruling 
a  demurrer^  there  is  no  qualification  or  limitation 
whatever.  It  is  the  right  of  the  party,  whose  demur- 
rer has  been  overruled,  to  ask,  and  within  the  dis- 
cretion of  the  chancellor  to  grant  the  appeal.  What- 
ever may  be  the  inconveniences,  the  statute  is  so 
written,  and  there  is,  as  we  think,  no  need  to  evade 
it   by   construction. 

We  have  held  nothing  to  the  contrary  of  this  in 
the  cases  of  Oroienkemper  v.  Carver,  4  Lea,  380,  or 
Hunter  v.  Gardenhire,  '10  I^a,  87.  Both  of  these 
cases  were  appeals  by  complainants  where  demurrers 
were  sustained,  and  not  demurrers  overruled,  under 
the  section  of  the  Code  cited.  In  the  first  case,  the 
point  suggested  by  the  member  of  the  court  deliver- 
ing the  opinion,  that  the  cause  would  still  remain  in 
court  after  dismissal  by  demurrer,  and  throwing  a 
doubt  on  the  right  of  appeal  till  the  whole  case  is 
disposed  of,  was  not  adjudged  at  all.  In  the  second 
case  it  was  only  adjudged  that  complainant  could 
not  appeal  of  right  because  the  decree  was  not  a 
final  decree,  settling  the  right  on  demurrer  as  to  only 
a  part  of  defendants.  To  this  extent  the  cases  are 
authority,  no  further.  This  being  so,  it  is  not  seen 
that  any  rule  of  law  will  be  contravened  by  allowing 
these  appeals,  and  the  statute  will  have  ^its  legitimate 
operation.  It  makes  no  exception,  and,  on  careful 
reflection,  we  see  no  imperative  need  to  make  any 
by  construction  in  this  case.  If  inconveniences  arise 
the   remedy    is   with   the   Legislature,   not   the   courts. 

It   is  true   we  held,   we    would  control   an   improper 
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exercise  of  discretion  by  the  chancellor  in  allowing  an 
appeal  on  overruling  a  demurrer^  in  the  case  of  Boyd, 
Mosdy  &  Co.  V.  Hunt,  7  Lea,  82,  but  we  can  see 
no  reason  to  say  the  discretion  was  not  properly 
exercised  in  this  case.  In  that  case  the  necessary 
parties  for  settlement  of  the  question  involved  in  the 
case   were   not   before   the  court  at  all. 

We  cannot  construe!  the  section  of  the  Code  to 
mean  that  a  party  can  be  allowed  to  appeal  at  dis- 
cretion of  the  chancellor  on  overruling  a  demurrer, 
only  after  a  final  decree  on  the  merits,  or  when  all 
the  other  parties  have  demurred  and  had  demurrers 
overruled  and  appeal,  without  repealing  the  statute  or 
interpolating     language   that   defeats   its   purpose. 

As  to  the  first  case,  a  party  could  always  appeal 
on  final  decree  and  get  the  benefit  of  his  demurrer. 
In  the  other  case,  the  right  given  is  made  to  depend 
on  the  acjtion  of  another,  who  may  have  no  ground 
for  demurrer,  or  an  independent  defense  which  he 
chooses  to   rely   on. 
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Olivia  Taylor  et  aL  v.  James  H.  French  et  al. 

Pleadings  and  Practice.    Severance.    Where  a  right  to  a  joint  action 
is  given  by  statute,  the  courts  have  no  discretion  to  grant  a  severance. 


FROM    SHELBY. 


Appeal  Iq  error  from  the  Circuit  Court  of  Shelby 
county.      J.  O.  Pierce,  J. 

Greer  &  Adams  and  Harris  &  Turley  for  Swink. 

EsTEs  &  Ellett  for  Harbert. 

TuRNEY,  J.,   delivered   the   opinion   of  the   court. 

This  suit  was  commenced  in  April,  1872,  against 
C.  C.  Partee  and  B.  F.  Harbert,  of  the  firm  of  Par- 
tee  &  Harbert,  and  Hiram  Partee,  John  Harbert  and 
James  H.  French,  oh  two  notes  of  $6,000  each,  dated 
June,  1870,  payable  twelve  months  after  date,  one  to 
the  order  of  H.  Partee  and  John  Harbert,  both  signed 
Partee  &  Harbert,  both  endorsed  by  Hiram  Partee, 
John  Harbert  and  James  H.  French,  the  only  differ- 
ence is,  that  on  one  Hiram  Partee  appears  as  first  en- 
dorser,  and   on    the   other,   John   Harbert. 

The  case  was  in  this  court  at  a  former  term,  the 
judgment   reversed   and   the   cause  remanded. 

On  the  calling  of  the  cause  for  trial  after  its  re- 
mand ment,   the   administrator   of   John    Harbert    moved 
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for  severance^  stating  as  grounds^  that  the  interest  of 
the  estate  of  his  intestate  'demanded  it;  that  he  had 
been  unable  to  obtain  a  trial  because  of  delay  pro- 
duced by  the  death  of  a  confederate,  J.  H.  French, 
and  the  seeming  difficulties  encountered  in  having  the 
suit  revived  against  his  representatives.  That  by  reason 
of  the  connection  that  J.  H.  French  had  with  the 
borrowing  of  the  money  for  which  the  notes  were 
given  and  his  relationship  to  the  plaintiffs,  the  defense 
of  the  suit  by  affiant  is  embarrassed,  while  the  defense 
is  a  joint  one.  That  J.  H.  French  and  John  Har- 
bert  are  both  witnesses  in  the  case,  and  it  would  be 
better  that  the  defense  should   be  separate. 

The  order  for  severace  was  made  over  the  objection 
of  plaintiff.  This  was  error.  The  right  to  the  joint 
•action  is  given  by  statute  and  courts  have  no  discretion 
to   disturb   it. 

After  the  severance  this  branch  of  the  case  was 
tried  under  the  style  of  Gteo.  W.  Swink,  administra- 
tor, and  others,  against  C.  W.  Harbert,  administrator 
of  John    Harbert. 

The  pleadings  present  three  alternative  theories,  upon 
which  it  is  insisted  the  parties  appearing  as  endorsers 
should  be  held  liable,  viz,  as  endorsers,  or  guarantors 
or  as  sureties.  On  the  trial,  evidence  was  offered  tending 
to  show  that  after  the  maturing  of  the  notes  and  failure 
of  the  makers  to  pay,  the  defendant  promised  to  pay. 
The  testimony  was  rejected  by  the  court  because  there 
was  no  count  in  the  declaration  excusing  the  want  of 
demand  and  notice.  Thereupon  plaintiff  moved  for 
leave    to    file    such    count,    which    was   refused   by   the 
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oourt.  The  rule  is^  that  when  it  appears  the  jastioe 
of  the  ease  requires  it,  the  court  majr  allow  amend'- 
ments  to  meet  the  requirement.  Prima  fade  a  case 
for  amendment  was  made  over  it  and  should  have  been 
allowed. 

Several  depositions  were  rejected  for  the  reasons 
stated.  An  examination  of  the  i*ecord  shows  that  these 
depositions  contained  evidence  tending  to  show  a  guar- 
antee of  payment  or  an  original  suretyship  and  not 
merely  accommodation  endorsement.  The  objection  being 
to  the  entire  depositions  and  the  ruling  of  the  court 
as  comprehensive,   make   error. 

The  rulings  of  the  court  took  the  case  entirely  from 
the  jury  and  left  it  only  the  formal  duty  of  rendering 
a   verdict   for   the   defendant. 

The  judgment  is  reversed,  the  order  of  severance 
vacated  and  the  cause  reinstated  for  trial  as  originally 
intended   or   subsequently    revived. 


W.  S.  CuRRiE  and  Wife,  Alice  Currie,  v.  F.  B.  Kebr. 

Conveyance.  Married  immen.  Certificate,  The  certificate  of  acknowl- 
edgment of  a  married  woman  to  a  conveyance  which  omits  "and  for 
the  purposes  therein  expressed,"  is  defective  and  vitiates  the  validity 
of  the  conveyance. 


FROM    nAYWOOD. 


Appeal  from  the  Chancery  Court  at  Brownsville.     H. 
J.   Livingston,   Ch. 
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A.   D.   Bright   for  complainants. 

Benj.  J.  Lea    for  defendant. 

Cooke,  8p.  J.,   delivered  the  opinion  of  the  court. 

This  was  a  bill  filed  to  restrain  the  sale  of  the 
homestead  interest  of  complainant^  Alice  Currie,  in  a 
house  and  lot,  under  a  deed  of  trust  executed  by  the 
complainants  to  the  respondent,  upon  the  grounds  that 
the  signature  of  complainant  Alice  was  obtained  to  said 
deed  by  false  and  fraudulent  representations  on  part  ot 
the  commissioner  who  procured  her  signature  to  the 
deed  and  took  her  privy  examination,  as  to  the  con- 
tents and  character  of  the  instrument  she  was  requested 
to  sign;  and  also  because  the  certificate  of  her  privy 
examination    and    acknowledgment    is  defective. 

It  is  not  perhaps  clearly  shown  that  any  actual  fraud 
or  misrepresentation  was  practiced  upon  the  complain- 
ant Alice  to  induce  her  to  sign  the  deed,  but  the 
preponderance  of  the  testimony  does  show  that  she  was 
misled  rather  by  inadvertance  or  design  as  to  the  char- 
acter of  the  instrument  she  was.  signing,  and  the  proof 
does  clearly  show  that  she  neither  read  the  deed  nor 
was  it  read  to  her,  and  that  sh^  was  not  examined 
by  the  oflBcer  touching  her  knowledge  of  its  contents 
or  effect.  It  is  in  proof  both  by  her  own  testimony, 
which  is  very  pointed  and  explicit,  as  well  as  that  of 
another  witness  who  was  present,  that  she  said  at  the 
time  she  signed  this  deed  that  she  never  would  sign 
away  her  homesti^ad,  and  she  states  positively  that  the 
paper   she   signed   was   represented   to   her   by   the  com- 
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missioner  who  took  her  examination  and  who  brought 
the  deed  to  her  to  sign^  that  it  was  to  perfect  the 
right  to  a  tract  of  land  her  [husband  had  sometime 
before  that,  sold  to  a  man  by  the  name  of  Moore^ 
and  that  she  knew  said  commissioner  well  and  had  full 
confidence  in  him,  and  trusting  to  bis  representation 
she  signed  the  same  without  reading  it,  and  believing 
it  was  a  paper  perfecting  the  title  to  the  land  sold 
to   Moore. 

The  commissioner,  while  he  testifies  very  positively 
that  he  did  not  practice  any  fraud  or  deception  upon 
iier,  or  tell  her  that  the  paper  was  a  deed  to  the  land 
sold  to  Moore,  or  for  the  purpose  |^of  perfecting  the 
right  to  that  land,  yet  he  does  not  pretend  to  remem- 
ber a  word  that  was  said  or  an  occurrence  that  took 
place  upon  the  occasion,  but  says  his  memory  is  not 
good,  and  evidently  bases  'his  denial  alone  upon  the 
fact  that  he  had  no  interest  in  the  matter,  or  motive 
to  so  represent  it  to  her,  and  that  it  would  have  been 
false  if  he  had  done  so.  And  also  bases  a  statement 
that  she  acknowledged  the  deed  in  the  manner  stated 
in  his  certificate,  alone  upon  the  fact  that  he  made 
the  certificate  and  would  not  have  made  it  if  she  had 
not  done  so.  There  are  facts  in  the  record  aside 
from  his  very  prompt  admission,  showing  that  the 
memory    of  this   witness   is    not   by   any    means   good. 

But  whether  the  complainants  would  be  entitled  to 
relief  alone  on  this  ground,  it  is  not  necessary  in  the 
view  we  take  of  the  case  to  determine.  Section  2076 
-of  the  Code,  among  other  things,  contains  the  follow- 
ing  provisions:     "The  officer  or  court  before  whom  the 
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execution  of  such  deed  or  instrument  is  acknowledged 
or  proved,  shall  examine  the  wife  privily  and  apart 
from  her  husband,  touching  her  voluntary  execution  of 
the  same,  and  her  knowledge  of  its  contents  and  effectJ^ 
*  *  *  And  if  such  oflScer  is  satisfied  she  juUy  un- 
derstands the  same,  he  shall  in  addition  to  the  certifi- 
cate of  probate  or  acknowledgment  above  prescribed; 
also  put  on  the  back  of  the  deed,  or  annex  to  it,  the 
following   certificate: 

''And ,  wife  of  the  said ,  having 

appeared  before  me  privately  and  apart  from  her.  hus- 
band,  the  said   ,   acknowledged  ''the  execution^ 

of  the  said  deed  to  have  been  done  by  her,  freely, 
voluntarily  and  understandingly.  without  compulsion  or 
constraint  from  her  said  husband,  and  for  the  purposes 
therein   expressed.       Witness,   etc." 

The  commissioner,  when  he  comes  to  make  this 
certificate,  follows  the  prescribed  form  substantially  until 
he  comes  to  the  words  ^^and  for  the  pv/rposes  therein 
expressed,''  which  are  wholly  omitted  from  the  certifi- 
cate,  and  no  words  of  any  description  substituted  in 
their   stead. 

By  section  2080  of  the  Code,  it  is  provided  'Hhat 
the  unintentional  omission  by  the  clerk  of  any  words  in 
a  certificate  of  acknowledgment,  or  probate  of  any  deed 
or  other  instrument,  shall  in  no  wise  vitiate  the  va- 
lidity of  such  deed,  but  the  same  shall  be  good  and 
valid  to  all  intents  and  purposes,  if  the  substance  of 
the  authentication  required  by  law  is  in  said  certifi- 
cate." 

The   question  to    be  determined   is,   does   the  certifi- 
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cate  of  the  commissioner  to  the  deed  in  question  con- 
tain the  substance  of  the  authentication  required  by 
sec.  2076  of  the  Code,  or,  in  other  words,  does  the 
certificate  in  question  contain  precisely  the  same  sub- 
stance and  meaning  without  the  omitted  words  '^and 
for  the  purposes  therein  expressed,''  as  it  would  with 
those  words  inserted? 

'^It  is  settled  by  our  decisions,  and  seems  to  be  the 
principle  upon  which  most  of  them  rest,  that  a  set 
form  being  prescribed,  all  implication  as  to  every 
material  fact  made  necessary  by  the  law  is  entirely 
excluded:      9  Baxt.,   294;  1    Cold.,   225. 

''  It  was  the  intention  of  the  Legislature  to  make 
the  execution  of  a  deed  by  a  married  woman  one  of 
the  most  solemn  acts  known  to  the  law;  and  the 
clerk  in  taking  the  privy  examination  must  not  only 
be  satisfied  that  she  understands  the  nature  of  the  act, 
but  that  she  fully  understands  it,  and  as  evidence  that 
he  has  performed  his  duty,  he  must  put  on  the  back 
of  the   record,   or  annex  to  •  it,  the  preserved  certificate.'^ 

The  execution  of  the  deed  to  pass  the  married 
woman's  estate  and  title  is  imperfect  and  incomplete 
until  the  official  act  of  the  clerk  or  other  officer  is 
made  perfect  and  complete  by  meeting  in  letter  and 
spirit  every  requirement  of  the  statute.  "  A  convey- 
ance by  a  married  woman  of  her  estate  must  be  in 
strict  accordance  with  the  letter  of  the  statute,"  and 
**the  statute  must  ^be  construed  strictly":  Rhea  v. 
Mey,   1    Leg.   Rep.,   292. 

In  the  case  of  Elleti  v.  Richardson  &  Co.,  9  Baxt., 
295,   the    words     "and     having     been     examined"   were 
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omitted  from  the  certificate,  and  the  court  say  this  is 
not  a  mere  verbal  omission,  and  that  it  is  not  in- 
cluded in  the  fact  of  the  acknowledgment  of  the 
execution   of  the   instrument. 

In  view  of  the  facts  of  this  case  that  the  com- 
plainant did  not  read  the  deed,  nor  was  it  read  to 
her^  or  the  contents  made  known  to  her,  and  that 
she  was  not  examined  touching  her  knowledge  of  ^the 
contents  and  effect,  we  can  gee  that  the  words  omitted, 
"and  for  the  purposes  therein  expressed,"  could  give 
an  additional  signification  and  an  extended  and  more 
comprehensive  meaning  to  the  certificate  than  it  has 
without  them;  and  as  the  record  shows  satisfactorily 
that  in  point  of  fact  she  did  not  know  what  were  the 
purposes  expressed  in  the  deed,  and  as  said  commissioner 
neither  explained  them  to  her  nor  examined  her  touch- 
ing her  knowledge  of  them,  this  pqrtion  of  the  required 
certificate   might    well    have   been  omitted   by  design. 

In  the  case  of  Davis  v.  Boghy  11  Heis.,  317,  it 
was  decided  that  the  words  in  a  certificate  ^^for  the 
purposes  herein  spedfied,^^  were  equivalent  to  the  words 
prescribed  in  the  statute,  "for  the  purposes  therein 
contained^''  as  the  word  "specified"  was  quite  as  com- 
prehensive as  the  word  "contained,"  thus  in  eflTect 
holding  that  these  words,  or  their  equivalents,  were 
essential  to  the  validity  of  the  certificate,  and  we  hold 
to  that  opinion.  It  follows,  therefore,  that  the  certifi- 
cate is  defective,  and  the  complainant  has  not  parted 
with  her  right  of  homestead  in  the  premises  in  question. 

The  chancellor  so  held^  and  we  affirm  his  decree 
with  costs. 
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J.    M.    FowLKES,    Adm'r.    v.  Heirs  and  creditors  of  P. 

H.  Bowers,  deceased. 

Adhikistbation.  Insolvent  esUUe,  Partnership,  Individual  and  joini 
erediiors.  Priority.  In  the  administration  of  an  insolvent  estate  the 
•  separate  creditors  are  entitled  to  priority  of  satisfaction  out  of  the 
individual  property,  and  the  joint  creditors  of  a  firm  of  which  he  is. 
a  member  out  of  the  partnership  property ;  but  if^  after  the  disso- 
lution of  the  firm,  the  deceased  had  executed  as  an  individual  the 
note  of  the  firm  given  in  liquidation  of  a  partnership  debt,  the  holder 
of  the  note  is  entitled  to  file  it  against  the  estate,  and  participate  in 
the  distribution  of  the  individual  assets. 


FROM   PAYETTE. 


Appeal  from  the  Chancery  Court  at  Somerville.  H. 
J.  Livingston,  Ch. 

H.   C.   Moorman  for  complainant. 

Jones  &  Gallaway,  Stainback  &  Riddick,  J. 
P.  Edmundson,  H.  p.  Hobson  and  E.  R.  Scrugos 
for   defendants. 

Cooper,  J.,   delivered   the  opinion  of  the  court. 

Bill  by  the  complainant  as]  administrator  of  the  estate 
of  P.  H.  Bowers,  deceased,  to  administer  the  estate  as 
insolvent.  W.  B.  Galbreath  &  Co.  were  made  de- 
fendants and  filed  several  claims  against  the  estate  ii> 
the  form  of  negotiable  paper.  The  chancellor  was  of 
opinion,  and  so  decreed,  that  the  intestate  was  only 
liable    on    the    paper    produced   as   one   of  the   firm   of 
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Bowers  &  Holloway,  and  that  Galbreath  &  Co.  were 
not  entitled  to  participate  in  the  distribution  of  the 
individual  assets  of  the  intestate  until  after  the  individ- 
ual  creditors   were   paid.       Galbreath  &  Co.  appealed. 

The  intestate  and  J.  J.  Holloway  had  been  part- 
ners in  business  under  the  style  of  Bowers  &  Hollo- 
way. The  firm  dissolved  on  April  21,  1877.  Two  of 
the  claims  filed  ;by  Galbreath  &  Co.  were  notes  for 
about  $3,C00  each,  one  dated  February  10,  1877,  and 
the  other  March  21,  1877,  both  signed  Bowers  &  Hol- 
loway, per  P.  H.  Bowers.  Two  other  claims  were 
also  promissory  notes,  one  dated  May  3,  1877,  for 
$7,866.68,  and  the  other  dated  May  22,  1877,  for 
$5,002.39,  both  signed  Bowers  &  Holloway,  in  liqui- 
dation, and  also  by  P.  H.  Bowers  and  J.  <[.  Holloway, 
as  individuals.  A  fifth  claim  was  in  the  shape  of  a 
bill  of  exchange,  dated  May  22,  1877,  drawn  and  ac- 
cepted by  W.  B.  Galbreath  &  Co.,  signed  like  the  last 
two  notes,  by  the  firm  in  liquidation,  and  by  the  in- 
dividual members.  The  answer  of.  Galbreath  &  Co. 
states  that  the  deceased  was  indebted  to  thera  in  the 
several  claims  and  accounts  specified  **  as  one  of  the 
firm  of  Bowers  &  Holloway."  It  also  appeared  that 
these  claims  had  been  secured  by  deeds  of  trust  on 
real  estate  of  the  firm  and  of  its  individual  members, 
from  the  sales  of  which  realty  Galbreath  &  Co.  had 
realized  over  $9,000.  By  the  statement  of  Galbreath 
&  Co.,  and  also  by  the  report  of  the  master  in  the 
cause,  it  appears  that  the  money  thus  lieceived  and  a 
balance   of   account   in    favor   of    Bowers    &    Holloway 

on    the  books   of  Galbreath    &   Co.,  were  credited  upon 
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the  aggregate  of  the  above  claim  s^  leaving  the  amount 
of  over  $10^000  still  due  and  unpaid.  The  estate  of 
Bowers   was  insolvent. 

It  is  conceded  that  the  chancellor's  decree  is  correct 
as  to  the  two  notes  executed  in  the  name  of  the  firm 
during  the  existence  of  the  partnership.  These  notes 
are  exclusively  partnership  debts,  the  liability  of  each 
member  as  an  individual  being  only  such  as  is  created 
by  the  partnership  relation.  This  court,  influenced 
more  perhaps  by  its  equity  than  its  logical  accuracy, 
has  adopted  the  rule,  in  the  administration  of  insolvent 
estates,  that  the  separate  creditors  of  the  deceased  are 
entitled  to  priority  of  satisfaction  out  of  his  individual 
property,  and  the  joint  creditors  of  a  firm  of  which 
he  was  a  member  out  of  the  partnership  property: 
Jackson  Im.  Go.  v.  Partee,  9  Heis.,  296;  Richardson 
v.  Bichardaon,  1  Leg.  Rep.,  99 ;  Pennington .  v.  Bett, 
4  Sneed  200.  The  doubt  is  as  to  the  chancellor's 
rulings  on   the  other  claims. 

These  claims  are  in  the  form  of  negotiable  securities 
executed  after  the  dissolution  of  the  firm  both  in  the 
firm  name  and  in  the  names  of  the  partners  as  indi- 
viduals. The  liabilities  for  which  these  securities  were 
given  had  no  doubt  been  created  by  the  firm,  and 
were  partnership  debts.  The  partnership  liability  was 
<5ontinued  by  the  use  of  the  firm  name  with  the  assent 
of  both  partners :  HaJtton  v.  Stewart,  2  Lea,  233.  With- 
out such  assent,  the  signature  of  the  firm  would  only 
have  bound  the  member  of  the  firm  who  wrote  it, 
and  the  debt  would  have  become  his  individual  debt: 
Martin  v.   Kirk,    2    Hum.,    529.      But   the  negotiable 
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instruments  in   question  were  also  signed   by  each  mem- 
ber  of  the   firm   as   an   individual.       This   he  might  do 
of  course^   his   liability    for    the    original    debt  and   the 
extension   of  time  of    payment    constituting  a  sufficient 
^consideration.       The   legal   effect  was  not  only  to   ratify 
the   use   of   the   firm   name   with  a  view   to   keep   alive 
the   partnership  obligation,  but  to   make  the    particular 
debt  the  debt  of  the  signer  as  an  individual.       There 
is   no   proof  to  show,  even  if  the  proof  were  admissible^ 
that   the   individual   signatures   were  not  intended  to  be, 
what   in   law  they   plainly   import,    personal   obligations. 
Thereafter,   the   appellants  were   not  only  joint  creditors 
of  the  firm,   but  separate   creditors   of  each   member  of 
the   firm   as   individuals.       If  a  person   execute  a  valid 
negotiable    security   as   an   individual    he   and   his   prop- 
erty  become   liable   accordingly,   and    the    result   cannot 
be  changed    because    a    partnership^  of   which    he   is  a 
member   also   executes  the  instrument.       The  legal  con- 
sequences of  the  act  was  necessarily  the  same  in  either 
•case. 

The  decree  below  must  be  reversed,  and  the  balance 
of  the  claim  of  the  appellants  allowed  as  a  proper 
claim  against  the  estate  of  the  intestate,  and  the  cause 
remanded  for  further  proceedings.  The  costs  of  this 
court  will   be  paid   out  of  the   assets  of  the   estate. 

TuBSEY,  J.,  dissents. 


Cooper,  J.,  upon   the    petition  to   rehear,   delivered 
the  following  (dissenting}  opinion  :  (?) 

In    support    of    the    petition    for  rehearing  in   this 
case,  a  full  and  able  argument  is  submitted  upon  pre- 
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cisely   the   same   grounds   as   those   assumed  in  the  orig- 
inal  argument.       The  contention   is^   as  before,  that  the 
only   eflFect   of  the   renewal   of    the   negotiable   securities 
of    the   form     in     their   new   form   was   to  continue   the 
firm   liability.       And    the   argument    is    thus   epitomized 
at   its   close:     1.  That   partnership   debts  cannot  be  con- 
verted  into   individual   debts,   or    into    partnership    and 
individual   debts,   without  showing  both  a  sufficient  con- 
sideration,  and   the    mutual    and    deliberate    consent   of 
both  parties   to    the    conversion.     2.  That   the   form   of 
the   two   notes   and  the   draft   in   the   record    affords   no 
evidence   of  any   interest  to  convert  the  debts  evidenced 
thereby,   because  their   firm  consists  equally  as  well  with 
tHe   theory   of  non -conversion    as   it   does    with    that   of 
conversion.       The   conclusion   of  the   court   was   that  by 
the   new    securities    the    old     liability   of   the   firm   was 
continued,   and   the   members  of   the   firm    became   indi- 
vidually  liable.       The   positions   of   the   learned    counsel 
were   squarely,    although    briefly   met.       The    argument 
now   made,   and   the  authorites   now   cited   only  bear  on 
those   positions.       But   the   first    position    merely   means 
that  a   creditor   of  a  partnership   cannot   be  deprived  of 
his  rights   against  the  partnership   except  by  his  consent 
deliberately    given.       It    is    not    inconsistent    with    the 
right  of   the   creditors   to   add    to    the    liability   of   the 
firm   the   individual    liability    of    the    members    of   the 
firm.       And    the    second    position    is,    we   think,    not   a 
logical   sequence   of    the    premises,    for    it    requires   the 
court   to   treat   the  individual  liability  as  if  it  had  never 
been  assumed.      The  very  object  of  the  change  of  form 
must   have    been   to   give   the    creditors    the    benefit  of 
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the  legal  consequences  of  the  new  form.  "And  why/' 
to  use  the  language  of  Judge  Story,  "should  any  court 
deprive  the  creditor  of  the  very  benefit  which .  the 
debtors  had  stipulated  to  give  him,  or  restrain  him 
from  ysing  all  his  rights?"  Sto.  on  Part.,  sec.  389. 
The  only  American  authorities  adduced  in  the  analo- 
gous case  of  bankruptcy  decide  that  a  creditor,  who 
holds  a  note  signed  by  a  firm  and  an  individual  mem- 
ber, may  prove  the  claim  against  the  assets  of  the 
firm,  and  also  against  the  estate  of  the  partner:  Emery 
V.  Canal  Nat.  Bank,  7  Bank.  Reg.,  217;  Mead  v. 
National  Banky  7  Am.  Law  Reg.,  818;  Farman's  Casey 
6  Boston  Law  Rep.,  21;  In  re  Bigelow,  2  Bank.  Reg., 
371.  And  even  if  the  creditors  were  forced  to  elect 
under  the  English  doctrine,  they  have  elected  in  this 
case  to  proceed  against  the  estate  of  the  individual 
member.       Rehearing   refused. 


Oliver,  Finnie  &  Co.  v.  P.  R.  Athey,  Garnishee. 

Gawstishment.  Deputy  shenff.  Fees  or  salary.  The  salary  of  a  deputy 
sheriff  who  is  paid  a  compensation  for  his  services  instead  of  fees 
allowed  hy  law,  is  not  Hubject  to  garnishment.  His  services  are 
necessary  in  carrying  on  the  machinery  of  government,  and  the  ex- 
emption is  on  the  grounds  of  public  policy. 


FROM   SHELBY. 


Appeal   in    errror   from   the   Circuit  Court  of  Shelby 
county.      J.   O.   Pierce,   J. 
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H.  F.  Dix  and  W.  M.  Randolph  for  Oliver^ 
Finnie   &   Co. 

J.   J.  DuBOSE   for  Athey. 

Cooke,  Sp.   J.,   delivered   the   opinion   of  the   court. 

• 

The  plaint] £&  having  a  judgment  against  one  Stew- 
art, execution  was  issued  thereon  and  garnishment  served 
upon  the  defendant  Athey,  requirinc:  him  to  answer 
what  he  was  indebted  to  Stewart,  etc.  The  answer  of 
the  garnishee  stated  that  he  was  sheriff  of  Shelby 
county,  that  Stewart  was  in  his  employ  as  deputy 
sheriff,  and  was  and  still  is  one  of  his  deputies.  His 
wages  are  $50  per  month.  When  the  garnishment  was 
served  he  was  indebted  to  said  Stewart  upon  said  salary 
as  his  compensation  as  deputy  sheriff  (20.15.  He  serves 
in  the  chancery  court  as  such  deputy  by  his  appoint* 
ment. 

Upon  this  answer,  the  justice  before  whom  it  was 
made,  discharged  the  garnishee  and  the  plaintiffs  ap- 
pealed to  the  circuit  court,  when  the  judgment  was 
again  in  favor  of  the  gurnishee,  and  the  plaintiffs  ap- 
pealed  to   this   court. 

This  case,  we  think,  is  clearly  within  the  principle 
described  in  the  case  of  Bank  v.  Dibrell,  3  Sneed,  379, 
A   deputy   sheriff  is  an  officer  provided  for  by  law,  and 

equally  within  its  protection  with  any  other.  His 
services  are  necessary  in  carrying  on  the  machinery 
of  government,  in  one  of  its  departments,  and  his 
compensation,  although  received  by  way  of  a  fixed 
salary  instead  of  the  fees  allowed  by  law  for  specific 
services,   or   a   part   of  them,   is  in   lieu   of  the   perqui- 
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sites  to  which  he  would  otherwise  be  entitled^  and  is 
equally  necessary  for  his  support,  and  the  reason  of 
the  exemption  on  account  of  public  policy,  is  the  same 
in  the  one  case  as  the  other. 

There  is  no  error  in  the  record,   and  the  judgment 
will  be  affirmed. 


Nora  B.  Hart  and  Husband  v.  Bianca  Czapski  et  al. 

Chancery  Court  Jurisdiction.  Guardian  and  Ward,  Non-^-esidejUs,  The 
chancery  court  of  the  district  in  which  a  guardian  has  heen  ap- 
pointed for  infants,  has  jurisdiction  upon  the  application  of  the 
guardian,  to  break  into  the  principal  of  the  estate  of  the  infants  for 
their  benefit,  where  the  estate  whether  consisting  of  realty  or  per- 
ponalty,  is  placed  under  the  control  of  the  court,  although  the  guard- 
ian and  wards  are  non-residents  of  the  State,  and  the  latter  made 
defendants  by  publication. 


PROM  SHELBY. 


Appeal   from  the   Chancery  Court  at  Memphis.      W. 
W.  McDowell,  Gh. 

Randolph   &   McHenry  for  complainants. 

H.   C.   Warriner  for  defendants. 

Cooper,-  J.,   delivered   the   opinion  of  the  court. 

This    bill,    filed     in    the    chancery  court   of   Shelby 
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county,   was  dismissed  by  the  chancellor  on  motion,  and 
complainants   appealed. 

Louis  Czapski  died  in  1878  in  Shelby  county,  of 
which  county  he  was  a  resident  citizen,  leaving  a 
widow,  the  complainant,  Nora  B.,  who  has  since  inter- 
married with  her  co- complainant,  A.  W.  Hart,  and 
four  children.  These  children  are  defendants  to  the 
bill,  and  their  ages  at  the  filing  of  the  bill  ranged 
from  four  to  thirteen  years.  The  complainant,  Nora 
B.,  was  appointed  by  the  probate  court  of  Shelby 
county,  the  guardian  of  the  children.  The  only  estate 
of  the  infants  consists  of  §5,000  invested  in  the  first 
mortgage  bonds  of  the  Mississippi  &  Tennessee  Bail- 
road  Company,  a  corporation  of  this  State.  These 
bonds  have  been  since  they  became  the  property  of  the 
wards,  and  are  now  in  the  custody  and  under  the  con- 
trol of  the  defendant,  the  Union  and  Planters  Bank, 
a  corporation  of  this  State  at  Memphis.  The  income 
from  these  bonds  is  only  $400,  and  insufficient,  the 
bill  alleges,  for  the  support  and  education  of  the  chil- 
dren. It  is  further  alleged  that  the  pecuniary  condition 
of  the  complainants  is  not  such  as  to  enable  them 
to  supply  the  deficiency  out  of  their  own  means.  The 
object  of  the  bill  is  to  obtain  the  sanction  of  the  court 
to  a  sale  of  one  of  the  bonds  for  $1,000,  and  the  ap- 
propriation of  the  proceeds  to  the  maintenance  and 
education  of  the  children.  The  bill  states  that  the 
complainants  and  the  children  are  non-residents  of  the 
State,  and  residents  of  Rock  county  in  the  State  of 
Iowa.  And  it  asks  that  the  children  be  made  de- 
fendants  by   publication.       The   bill   is   sworn   to. 
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Publication  having  been  made,  the  chancellor  ap- 
pointed a  guardian  ad  litem  for  the  infants.  The 
guardian  thereupon  moved  the  court  to  dismiss  the  bill 
because  it  shows  that  the  regular  guardian  and  the 
wards  are  non-residents  of  the  State,  and,  the  suit  re- 
lating to  personal  property,  does  not  give  the  court 
jurisdiction   of  such   non-resident   defendants. 

The  court  of  chancery,  it  is  conceded,  has  power 
to  break  into  the  principal  of  an  infant's  estate,  or  to 
authorize  the  guardian  to  do  so,  where  the  fund  is  so 
small  that  the  interest  will  not  afford  the  means  of  a 
competent  maintenance  and  education  to  the  infant: 
Beder  v.  DunUj  3  Head,  88.  It  is  equally  conceded 
that  the  non-residence  of  the  guardian  and  wards  would 
be  no  obstacle  to  the  relief  sought  if  ihe  court  has 
in  other  respects  acquired  jurisdiction:  McClelland  v. 
McClelland^  7  Baxt.,  210;  Hickman  v.  Dudley ,  2  Lea^ 
375;  Stephens  v.  Jones^  1  M.  &  K.,  627.  The  argu- 
ment in  support  of  the  demurrer  is  that  non-resident 
parties  cannot  be  brought  into  court  by  publication 
unless  there  is  something  in  the  case  to  give  the  court 
jurisdiction  independent  of  the  publication.  For,  it  is 
pertinently  said,  if  it  were  otherwise,  the  present  suit 
might  be  brought  in  any  county  in  the  State.  And 
the  question  therefore  is  whether  there  is  anything  to 
confer  upon  the  chancery  court  of  Shelby  county  the 
requisite  jurisdiction. 

The  court  of  chancery   in   this   State  acts  ordinarily. 
in  personamy    and    suit    may    be    instituted    wherever  a 
material   defendant  is  found,  unless  otherwise  prescribed 
by   law:     Code,   sec.   4305.       But    the    Code   does   pro- 
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vide  for  the  local  jurisdiction  of  the  court  when  the 
parties  cannot  be  found  within  the  limits  of  the  judi- 
cial district.  Among  other  things  it  provides  that 
bills  against  non-residents,  or  persons  whose  names  and 
residences  are  unknown,  may  be  filed  in  the  district 
in  which  the  cause  of  action  arose,  or  the  act  on 
which  the  suit  is  predicated  was  to  be  performed,  or 
in  which  the  subject  of  the  suit  or  any  material  part 
thereof  is:  Code,  sec.  4311,  sab-sec.  4.  The  appoint^ 
ment  of  a  general  guardian  of  an  in&nt  by  any  of 
the  probate  courts  of  this  State,  and  the  qualification 
of  the  guardian  by  the  execution  of  a  bond  and  other- 
wise as  prescribed  by  law,  creates  a  relation  between 
the  guardian  and  ward,  and  obligations  on  the  part  of 
the  guardian  to  the  ward  upon  which  causes  of  action 
necessarily  arise,  and  under  which  acts  and  duties  are 
to  be  performed.  The  court  of  chancery  of  the  dis- 
trict of  appointment  would,  by  virtue  of  the  statute, 
have  jurisdiction  of  such  cases.  It  is  the  duty  of  the 
guardian  to  appropriate  the  estate  of  the  ward  to  his 
maintenance  and  education.  The  ward  may  clearly 
enforce  the  duty  by  action  against  the  guardian,  and 
the  guardian  may  just  as  clearly  administer  the  assets 
of  the  ward  within  the  jurisdiction  of  the  court  under 
the  orders  of  the  court.  The  non-residency  of  the 
parties,  as  we  have  seen,  offers  no  obstacle  to  the  ex- 
ercise of  the  jurisdiction.  It  can  make  no  difierence 
•whether  the  property  of  the  ward,  sought  to  be  ad- 
ministered, is  real  or  personal,  nor  whether  it  haa 
always  been  within  the  local  jurisdiction  of  the  court, 
or   is    brought   there   for   the   express  purpose  of  confer- 


APRIL  TERM,  1883.  155 

Miller  v.  Brown  &  Forsyth. 

ring  jurisdiction.  All  that  is  material  is  that  it  is 
the  property  of  the  ward^  and  that  it  should  be  used 
for  bis  benefit. 

The  decree  must  be  reversed  and  the  cause  re- 
manded for  further  proceedings.  The  costs  of  this 
court  will  be  paid  by  the  complainant^  and  allowed  as 
a  credit   in  the  settlement  of  the  guardian. 


P.  L.  MiLiifis  v.  Brown  &  Fobsyth. 

BzEMPnoN.  Homestead.  Improvements  Mechanic's  lien.  Eeal  estate  in 
the  occupancy  of  the  head  of  a  family  is  not  exempt  from  sale  for 
the  satisfaction  of  a  debt  contracted  for  improvement  made  thereon, 
although  the  creditor  may  have  lost  his  lien  as  a  mechanic  for  the 
debt. 


FBOM    GIBSON. 


Appeal  from  the  Chancery  Court  at  Humboldt.     John 
^^^BS,  Ch. 

"W.   I.   McFarland  for   complainant. 

S.   T.  Johnson  &  Bro.  for  defendant. 

CooPEB,  J.,  delivered   the   opinion   of  the   court. 

The   defendants  having   built  a   house    on    the   land 
^^  complainant,   filed   a  bill  to   enforce    the    mechanic's 
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lien^  and  recovered  a  judgment  against  the  complainant 
for  $591.15,  and  a  decree*  for  the  sale  of  the  land  in 
satisfaction  thereof.  At  the  sale  the  defendants  bought 
the  land  for  $100,  and  the  report  of  sale  was  con- 
firmed, and  title  vested  in  them  subject  to  the  com- 
plainant's right  of  redemption.  The  original  bill  in 
this  cause  was  filed  to  redeem  the  land  upon  an  al- 
leged tender  in  time  of  the  amount  of  the  bid  with 
interest  and  costs.  The  defendants  answered,  filing 
their  answer  as  a  cross-bill.  The  complainant  appealed 
from  the  decree  of  the  chancellor  overruling  his  de- 
murrer  to   the   cross-bill. 

The  substance  of  the  cross-bill  is  that  the  land  was 
bid  off  by  the  defendants  at  $100  upon  the  special 
request  of  the  complainant  to  diminish  the  costs,  and 
upon  his  agreement  to  pay  the  entire  debt  of  the  de- 
fendants in  order  to  redeem.  It  is  further  insisted 
that  as  the  defendants  had  the  legal  title  to  the  land, 
and  a  judgment  against  complainant  for  the  unpaid 
balance  of  their  debt,  the  court  would  not  deprive 
them  of  the  title  without  compelling  the  complainant 
to  do  equity  by  the  payment  of  their  debt  in  full. 
The  learned  counsel  of  the  complainant  concedes  that 
his  client  would  not  be  permitted  to  redeem  under 
these  circumstances  without  paying  the  whole  debt  if 
the  land  was  subject  to  the  satisfaction  of  the  debt  by 
execution,  for  the  obvious  reason  that  the  court  would 
do  at  once  what  might  be  done  circuitously  by  a  sale 
of  the  land  by  virtue  of  the  execution  as  soon  as  it 
was  redeemed :  Cooley  v.  Weeks,  10  Yer.,  141.  And 
it  is   clear   that  the   defendants   might,   in  the  case  sup- 
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posed^  reach  the  equity  of  the  defendant  in  the  land 
for  the  satisfaction  of  the  judgment^  the  complainant 
beings  as  alleged  in  the  cross  bill,  insolvent:.  But  the 
complainant  insists  that  the  rule  as  conceded  by  him  does 
not  apply  where  the  property  is  exempt  from  execution^ 
and  that  the  land  in  controversy  is  thus  exempt^  he 
being  entitled  to  a  homestead  right.  It  is^  perhaps^ 
a  sufficient  answer  to  this  position  to  say  that  the 
cross-bill  does  not  show  the  existence  of  the  home- 
stead right,  or  state  facts  from  which  its  existence  may 
be  inferred.  It  does  admit  tbat  the  complainant  is  in 
possession  of  the  land,  but  not  that  he  is  the  head  of 
a  family,  or  entitled  to  homestead.  The  demurrer  is 
therefore  to  this  extent  a  speaking  demurrer.  But  the 
true  answer  is  that  the  land  is  not  exempt  from  the 
execution  even  if  the  complainant  has  a  homestead 
right,  for  the  judgment  is  for  the  cost  of  the  build- 
ing erected  on  the  land  by  the  defendants,  and  the 
statute  expressly  provides  that  the  real  estate  in  the 
occupancy  of  the  head  of  the  family  shall  not  be  ex- 
empt from  sale  for  the  satisfaction  of  any  debt  or 
liability  ^'contracted  for  improvements  made  thereon'^ : 
Code,  sec.  2114  a.  The  lien  of  the  mechanic  may  be 
lost,  but  the  debt  for  the  improvement  remains.  It 
has  been  so  held  in  the  analogous  case  of  a  vendor^s 
lien :  •  Bentley  v.  Jordan,  3  Lea,  353,  358.  The  home- 
stead  is   not   exempt   from   the   debt. 

Affirm   the   decree   with    costs,   and   remand. 
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Ja8.  D.  Bead,  Ex'r  of  Chas.  L.  Read,  deceased,  v.  Nat. 

Watkins  and  Wipe  et  al. 

Wills.  Constrwctum,  Ordinary  words  conveying  the  absolute  title,  will 
not,  without  superadded  words  giving  unlimited  power  of  disposition^ 
defeat  an  executory  devise. 


FROM    HAYWOOD. 


Appeal  from  the  Chancery  Court  at  Brownsville. 
H.  J.  Livingston,  Ch. 

H.  W.  Bond,  A.  T.  McNeal  and  McCorry  & 
Bond  for  complainants. 

R.  W.  Haywood  and  Smith  &  Collier  for  de- 
fendants. 

Deaderick,  C.  J.,  delivered  the  opinion  of  the  court. 

In  June,  1877,  complainant  filed  this  bill  in  the 
chancery  court  at  Brownsville,  for  the  purpose  of  having 
a  construction   of  the   will   of  his   testator. 

Testator  departed  this  life  in  December,  1869,  leaving 
a  widow  and  eleven  children,  and  a  large  real  and  per- 
sonal estate.  He  had  been  twice  married,  and  left 
living  children,  or  their  representatives,  by  each  of  his 
wives.  He  made  and  published  his  will  in  March^ 
1866,  and  added  a  codicil  thereto,  November  18,  1869. 
His  widow  died   a  few  years   after  testator's  death. 
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The  first  clause  of  the  will  is  as  follows:  '^I  loan 
to  my  beloved  wife,  Elizabeth  M.  Read^  during  her 
natural  life,  the  tract  of  land  on  which  I  now  reside^ 
containing  about  twelve  hundred  acres,  and  I  give  and 
bequeath  to  her  all  my  household  and  kitchen  furni- 
ture, plantation  tools  and  implements,  carpenter's  tools^ 
and  all  the  stock  of  every  description,  such  as  horses^ 
mules,  hogs,  cattle  and  sheep,  and  all  the  wagons, 
t^arts,  pleasure  carriages,  rockaways  and  buggy;  all  the 
corn,  wheat,  fodder,  oats,  rye,  flour,  meal,  etc.,  not 
heretofore  disposed   of  to   J.   D.   &  J.   H.   Read/' ' 

The  second  clause  is  as  follows:  ^^I  give  and  be- 
queath to  my  said  wife,  after  the  payment  of  my  just 
^ebts  (including  any  that  I  have,  or  may  execute  to 
any  of  my  children),  all  my  crops  of  cotton  on  hand, 
except  the  one-fifth  of  the  crop  of  1864,  and  the  one« 
sixth  of  the  crop  of  1865,  which  belongs  to  my  son, 
J.  H.  Read.  I  also  give  and  bequeath  to  my  be- 
loved wife  all  moneys  that  I  may  have  on  hand,  all 
my   bonds   or   notes   and    moneys   on  deposit,  if  any.'' 

Clauses   three  and   four   devise   lands  to  his  children* 

The  fifth  clause  provides:  "After  the  death  of  my 
beloved  wife,  and  after  all  her  debts  are  paid,  I  de- 
vise, will  and  direct  that  the  property,  real  and  per- 
gonal, of  which  she  may  die  seized  and  possessed, 
including  any  moneys  she  may  leave,  shall  be  equally 
divided  among  all  'my  children  and  representatives  of 
my  deceased  children,  to-wit,  *  *  (naming  them), 
the  children  of  my  dece&sed  children,  to  represent  their 
parents  and  take  the  share  their  parents  would  have 
taken   if  living." 
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The  sixth  clause  provides  that  should  his  wife  give 
to  any  of  his  children,  any  part  of  the  money  or 
personal  property  he  had  given  to  her,  such  child  or 
children  should  account  for  the  same  on  the  final  di- 
vision of  his  estate,  as  though  made  by  himself.  "So 
that  part  I  may  leave  my  wife  may  be  equally  divided 
among   my   said   children/' 

The  seventh,  clause  directs  his  executor  not  to  have 
a  public  sale  of  any  property  not  disposed  of  by  the 
will,  but  this  request  was  not  to  extend  to  any  prop- 
erty  left   by   his   wife. 

The  eighth  clause  and  last  appoints  his  executor, 
Jas.   D.   Read,   the   complainant. 

The  codicil  confirms  a  conveyance  of  a  tract  of  land 
made  to  his  daughter  by  him,  and  which  was  pur- 
chased by  him  at  sheriff's  sale  as  the  property  of  her 
husband,  and  she  is  to  be  charged  for  it  $1,800,  to 
be  deducted  from  her  interest  in  his  estate  after  his 
death  and  the  death  of  his  wife,  when  his  estate  is 
divided  amongst  his   children. 

The  question  submitted  for  determination  of  the  chan- 
cellor, was  whether  the  widow  took  under  the  will  a 
life   estate   only   in    the   personal    property. 

The  chancellor  held  that  she  took  under  the  first 
and  second  clauses  of  the  will  the  absolute  right  to 
the  personalty  therein  bequeathed  her,  and  the  defend- 
ants, children  of  the  first  marriage  have  appealed  to 
tnis  court. 

In  the  case  of  Smithy  Trustee^  v.  Bell  and  Wife, 
it  was  held  that  where  the  bequest  was  "to*  and  for 
her   own    use    and    disposal    absolutely,    and    after   her 
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decease  to  be  for  the  use  of  Jesse  Goodwin/'  that  the 
wife  of  testator,  the  first  taker,  took  an  absolute  estate, 
with  unqualified  power  of  disposition,  which  defeated 
the  executory  devise  to  said  Jesse  Goodwin :  M.  &  Y,, 
303;     10  Yer.,   290;     1    Cold.,    227. 

But  in  Brown  v,  Huntj  12  Heis.,  409,  it  is  held 
"the  power  of  disposition  inconsitent  with  the  devise 
07er  must  be  one  given  by  the  will,  and  not  a  mere 
incident  at  common  law,  to  the  estate  given  to  the 
first  taker":     5   Hum.,   503;     1   Swan,    185. 

So  that  the  ordinary  words  conveying  the  absolute 
title,  will  not,  without  superadded  words  giving  un- 
limited power  of  disposition,  defeat  an  executory  devise. 
Testator,  in  the  fifth  clause  of  his  will,  directs  that 
all  the  property,  real  and  personal,  of  which  his  wife 
may  die  possessed,  including  any  money  she  may  leave, 
shall   be  equally   divided   amongst   all   his   children. 

And  the  sixth  clause  provides  that  if  his  wife  should 
give  to  any  of  his  children  any  part  of  the  property 
or  money  he  had  given  her,  it  should  be  accounted 
for  on   the   settlement   of  his   estate. 

Clause  sixth  does  not  contain  an  unlimited  power 
of  disposition  of  the  property  testator  had  given  his 
wife,  but  may  more  properly  be  regarded  as  a  recog- 
nition of  a  power  to  make  advancements  to  his  chil- 
dren, and  such  a  limited  or  special  power,  unless  fully 
executed,   would   not  defeat   the   limitation   over. 

In  this  will  there  is  no  such  unqualified  power  of 
disposition,  and  the  result  is  that  the  decree  of  the 
chancellor  is  erroneous,  and  must  be  reversed,  and  a 
decree  entered   here   in    conformity   to  this  opinion,  and 
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the  cause  will  be  remanded  for  farther  proceedings* 
The  costs  of  this  court  will  be  paid  by  the  executor, 
Jas".  D.  Read^  executor  of  Chas.  L.  Read,  deceased, 
out  of  the   assets  in   his   hands. 


McGowAN,  Trustee,  v.  Taxing  District. 

Teusteb.  Compensation,  Sale  of  land.  The  trustee  of  Shelby  county  ia 
entitled  to  a  fee  of  fifty  cents  upon  each  tract  of  land  sold  by  him 
and  bought  by  the  Treasurer  for  delinquent  taxes,  levied  for  the  Tax- 
ing District  of  Memphis. 


FROM   SHELBY. 


Appeal  in   error   from  the   Circuit   Court   of   Shelby 
oounty.      J.  O.   Pierce,  J. 

Gantt  &  Patterson  for  McGowan. 
C.   W.   Heiskell  for  Taxing  District. 
Freeman,  J.,  delivered  the  opinion   of  the  court. 

This  agreed  case  raises  the  question  whether  the 
trustee  of  Shelby  county  is  entitled  to  fifty  cents  for 
each  lot  or  parcel  of  land  sold  by  him  and  bought 
by  Treasurer,  for  delinquent  taxes  levied  in  favor  of 
or  for   use  of  the  Taxing  District  of  Memphis? 

It  is  conceded  that  the  trustee  has  properly  dia- 
oharged  his  duty  by  advertising  and  selling  1,976  tracts 
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or  lots    for    taxes    assessed    for    benefit  of  the  Taxing 
District. 

By  the  act  of  1881^  sec.  59^  the  trustee  is  entitled 
to  '^  compensation  for  his  services  in  receimng  and  pay- 
ing over  to  the  rightful  authorities  all  moneys  received 
by  him^  commissions  as  therein  specified^  with  a  limit 
as  to   the  amount  to   be   received   from  this  source/' 

By  section  86  it  is  provided:  "That  the  Comp- 
troller of  the  Treasury  shall  issue  his  warrant  for  the 
fees  of  the  trustee,  clerk  and  printer,  on  all  sales  of 
land  to  the  Treasurer  of  the  State,  said  fees  to  be  as 
follows:  Trustee's  fee  fifly  cents,  printer's  fee  five  dol* 
lars  for  notice  required  in  sections  58  and  68,  clerk's 
fee  fifly  cents  for  each  separate  tract,  lot  or  parcel  of 
land." 

The  claim  of  complainant  is  based  on  this  section. 
We  think  the  fifty  cents  is  for  each  tract  or  lot  sold, 
if  applicable  to  sales  made  for  the  Taxing  District,  as 
such  sales  may  continue  for  several  days,  as  contem* 
plated  by  law,  and  a  compensation  of  only  fifty  cents 
for  the  entire  sale,  would  be  a  mockery.  Such  was 
not   the   intention   of  the   Legislature. 

But  the  question  of  the  right  to  this  compensation 
for  sales  made  for  the  Taxing  District  is  insisted  on 
the  ground  that  by  section  13  of  the  act  creating  the 
Taxing  District,  it  is  provided :  "  The  county  trustee 
shall,  in  addition  to  the  compensation  provided  in 
<shapter  91,  section  10,  page  132  of  the  acts  of  the 
General  Assembly,  passed  March,  1875,  receive  for  col- 
lecting and  disbursing  the  revenue  of  said  Taxing 
^District,    the    sum  of  $1,000  per  annum."      This  sum 
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has  been  paid  the  trustee^  and  it  is  claimed  that  the 
extra   fee  for  sales  of  land  is  by  this  language  excluded. 

Section  10  referred  to  allows  compensation  by  way 
of  commissions  on  amount  collected  by  him^  and  he 
was  forbidden  to  receive  any  compensation  except  as 
provided  by  the  act.  And  so  we  held  in  /Stole  ex 
rel.  Baber  v.  Nolan,  8  Lea,  401^  he  was  not  entitled, 
under  the  act .  of  1879,  amendatory  of  the  above  act 
to  a  fee  of  fifty  cents  for  selling  each  tract  of  land, 
because  there  was  no  such  fee  expressly  allowed  by 
the  act. 

It  is  not  denied  that  the  trustee  has  properly  sold 
this  land,  and  is,  by  act  of  Extra  Session  of  1879, 
section  2,  entitled  to  use  the  same  means  of  compul- 
sion of  payment  in  the  Taxing  District  as  in  the  cases 
of  collection   of  delinquent  State   and   county   taxes. 

We  cannot  see  how  he  can  be  excluded  from  the 
fee  provided  by  the  86th  section  of  the  act  of  1881. 
The  land  is  sold  by  him  for  payment  of  taxes,  is 
bought  by  the  Treasurer  of  the  State^  and  the  fee  fixed 
and  affirmatively  given  is  fifty  cents  for  the  service  on 
each   tract  of  land. 

The  f  1,000  allowed  by  act  of  1879,  "for  collecting 
and  disbursing  the  revenue  of  said  Taxing  District," 
in  addition  to  compensation  by  way  of  commission  al- 
lowed by  act  of  1875,  cannot  fairly  be  held  to  forbid 
the  right  to  receive  a  compensation  provided  in  express 
terms  by  the  subsequent  act  of  1881.  If  intended  to 
exclude  the  payment  of  this  fee  in  the  case  of  sales 
for  use  of  the  Taxing  District,  it  was  easy  to  say  so, 
and   this  has  not    been    done.      There  is  no   necessary 
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antagonism  between  the  two  acts^  the  last  provision  is 
but  an  additional  fee  for  a  particular  service  that  was 
not  provided  for  by  the  act  of  1875. 
.  We  therefore  conclude,  that  for  this  particular  ser- 
vice of  the  trustee,  he  is  allowed  the  sum  of  fifty 
cents  on  each  lot  or  tract  of  land  sold  by  him  in 
this  case. 

The  judgment   below   is  reversed  and  judgment  here 
as  indicated. 


E.  R.  Irby  ei  cU,  v.  W.  E.  Irby  et  al. 

1.  Chancebt  Plbadinqs  and  Practice.    Sale  of  real  estate,     FoIim. 

The  only  test  of  the  value  of  property  at  a  forced  sale  is  what  it  will 
bring. 

2.  Same.    Same,     Title,    When  the  sale  of  property  is  forced,  the  court 

has  no  power  to  give  a  bidder  assurance  of  a  good  title,  and  proffer 
to  bid  on  the  terms  of  such  assurance  cannot  be  entertained. 

3.  Same.    Same,   Qerk  and  master.    Terms  of  sale.    The  master,  in  execute 

•  ing  an  order  of  sale,  may  demand  an  immediate  compliance  by  a 
purchaser  with  the  terms  of  sale,  when  he  has  reason  to  doubt  the 
good  faith  of  a  bidder. 

4.  Same.    Same,     Biddings  re-opened.    Advance  hid.    After  the  biddincrs 

at  a  master's  sale  have  once  been  opened  and  a  public  resale  had, 
the  court  may  well,  upon  another  offer  of  an  advance  of  t«n  per 
cent,  confirm  the  sale  to  the  reported  bidder  with  his  consent  at  the 
new  advance. 


FROM   SHELBY. 


Appeal   from   the   Chancery   Court  at  Memphis.     W. 
W.  McDowell,  Ch. 
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W.   M.   Randolph  for  complainants. 

Humes  &  Poston  for  defendants. 

Cooper,  J.,  delivered   the  opinion   of   the  court. 

Bill  filed  November  24,  1873,  by  E.  R.  Irby  as. 
administratrix  of  the  estate  of  £.  Irby,  deceased,  against 
the  heirs  and  creditors  of  the  intestate,  upon  sugges- 
tion of  insolvency,  to  sell  the  lands  descended  for  the 
payment  of  debts.  The  present  appeal  is  by  the  heirs 
from  a  decree  confirming  the  sale  of  the  lands.  There 
is  no  question  as  to  tlie  propriety  of  the  decree  of 
sale.  The  only  contest  is  whether  the  sale  reported 
should  have   been    confirmed. 

A  sale  of  the  lands  had  once  been  made  under  the 
decrees  of  the  court,  which  was  set  aside  by  the  court, 
because,  as  the  order  states,  it  was  impossible  to  locate 
or  designate  the  lands.  A  new  survey  was  ordered 
and  made,  and  the  court  directed  the  land  to  be  sold 
for  one- third  cash,  and  the  balance  of  the  purchase 
money  in  one  and  two  years,  the  purchaser  to  give 
notes  with  good  security,  etc.  This  order  was  made 
on  January  21,  18^1.  From  this  decree,  which  was 
only  a  renewal  of  the  former  decree  of  sale,  no  appeal 
could  have  been  taken  even  with  the  consent  of  the 
court.  But  first  one,  and  then  another  party  appears 
to  have  asked  for  an  appeal,  which  seems  to  have  been 
granted,  set  aside,  granted  again,  and  again  set  aside 
as  if  his  Honor  desired  to  accommodate  all  parties  as 
they  severally  applied  to  him.  However,  in  the  end, 
before   the   close   of  the    term,   all    the   orders   granting 
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appeals    were    set    aside,    and    the    prayers    for    appeal 
refused. 

On    March,    26,   1881,   the    clerk    and    master    sold 
the  land  as  ordered.       At  this  sale  Busby  and  Andrews 
purchased    two    lots    at   the   price    of   $391,    and    nine 
other   purchasers  bought  one  or    more   lots    each,   their 
aggregate   bids   being  $1,062.50.       Busby   and   Andrews 
thereupon   advanced   ten   per  cent  on  these   latter    bids, 
and   complied   with   the   terms  of  sale.       The   clerk  and 
master   reported  the   facts,   his  report  bearing  date  June 
29,   1881.       The   administratrix   and    heirs    filed    excep- 
tions as  follows:     1.  The  price  was  inadequate;     2.  The 
sale   was  appealed   from,   the   rights    of   parties   compli- 
cated,  and    bidders    deterred ;      3.    The    advance   made 
was    without    any    order    of    court,     and    the    biddings 
should  be  opened  generally.       The   chancellor,  by  decree 
of  August  9,  1881,  ordered   the   biddings   to   be   opened 
as  to   the   lots   on    which   advances   had  been  made,  and 
kept  open   until   the   first   Monday   in   September,  when 
they     should    be    closed ;     and    the     master     was    then 
directed  to  advertise  the  land  for  sale  at   public   vendue, 
beginning   the   sale   of  each   lot  at  the  highest   bid   then 
made   and   complied   with,   and   if  no   advance   be   made 
on  the   bids   of  Busby   and    Andrews,  then  at  their  bid 
as  already   complied   with. 

Under  this  order,  on  October  8,  1881,  the  master 
again  offered  the  lands  at  public  sale.  At  this  sale, 
one  W.  S.  Hubbard  was  the  principal  bidder.  The 
master,  upon  a  suggestion  that  Hubbard  was  a  straw 
bidder,  publicly  announced  that  he  would  require  the 
terms  of  the   sale  to   be  complied  with  by   four  o'clock. 
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it   being  then   between    two    and    three    o'clock,    other- 
wise   he    would    resell    the    property    at    once.       Hub- 
bard     bid     off   the     lots    at    the    aggregate     price     of 
$2,780,   but,  after  some  effort,  announced  that   he  would 
be   unable   to   comply   with   the   terms  of  sale   until   the 
succeeding  Monday.       The   master,  thereupon,  said   that 
he   would   proceed  to   resell,   but   if   Hubbard   remained 
the   highest   bidder,   and   should   comply  with  the   terms 
of  sale  according  to  his  promise,  or  at  any  time  before 
a  confirmation  of  the  sale,  his   bid  would   be   accepted. 
With   this  statement,   and   a  complete   understanding  on 
the   part   of  all   concerned,  the  master  again  put  up  the 
lots,   and   they   were   struck  off  to  Busby   and   Andrews 
at    an    advance   on   their    former    bid    of   one    dollar   a 
lot.       On   October   10,  1881,  the  master  filed  his  report 
of  the   sale,   stating  these   facts.       Exceptions  were  filed 
on   the   17th    of   that    month    to    the    report,   the    first 
two  being   the  same  as   the   first  two  exceptions  to  the 
former    report.       The    third    exception     was,     that    the 
prices     offered    by    Hubbard     were    much    higher    than 
those   of  the   persons   to   whom  the   lots   were   sold,  and 
there     was     no    evidence    that    he    was    acting    in    bad 
faith.       The   fourth   exception  was  that  by   the   usage  of 
the    master's    office,   and    by    law,   a    purchaser    had    a 
reasonable   time   to   comply   with    the  terms  of  sale,  and 
Hubbard   was  not  allowed  such   time.       Affidavits  were 
filed   tending  to   show   that   Hubbard   was  employed  by 
E.   T.   Irby  and   B.   F.   Adams  to  bid  off  the  land  for 
them.       The   first  of  these   gentlemen   says    in   his   affi- 
davit   that    he    is    able,   willing    and    ready   to    bid    a 
much    higher    price    than    Busby   has    given    if    he    ia 
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permitted  to  do  so,  "and  can  at  the  same  time  be 
assured  of  acquiring  a  good  title  to  the  property  under 
his  purchase.''  The  last  says :  "  I  would  have  com* 
plied  with  the  terms  of  sale  if  I  had  been  satisfied 
that  I  would  have  gotten  a  good  title."  These  affi« 
davits  were  made  on  the  10th  and  13th  of  January, 
1882,   respectively. 

The  cause  was  heard  January  13,  1882,  upon  the 
master's  report  of  June  29,  and  October  10,  1881,  the 
exceptions  thereto,  and  the  objections  based  on  the 
affidavits,  and  the  reports  confirmed.  Two  days  after- 
wards, one  A.  M.  Boyd  presented  a  petition  for  the 
opening  of  the  biddings  upon  an  ofier  by  him  of  an 
advance  of  ten  per  cent  on  the  bids  of  Busby  and 
Andrews.  The  chancellor  required  these  gentlemen  to 
increase  their  bid  to  the  amount  thus  ofiered,  which 
they  did  under  protest,  and  then  again  confirmed  the 
sale  at  the  advance.  The  heirs  of  the  intestate  alone 
appeal. 

It  will  be  seen  from  the  foregoing  statement  of 
facts  that  there  is  no  contest  ^mong  bidders.  Boyd 
acquiesces  in  the  decree,  and  neither  Hubbard,  nor 
those  for  whom  he  acted  as  agent,  ever  offered  to 
comply  with  his  bid,  although,  under  the  announce- 
ment and  agreement  of  the  clerk  on  the  day  of  sale, 
they  had  from  October  8,  1881,  to  January  13,  1882, 
to  do  so.  On  the  contrary,  both  Irby  and  Adams 
plainly  say  in  their  affidavits  that  they  would  not 
comply  unless  "assured  of  acquiring  a  good  title.'* 
But  the  sale  being  for  the  benefit  of  creditors,  and 
in  invitumy   the  court   had   no   power  to   give  any   such 
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assuranoe:  Houdy  v.  Lindsay y  10  Heis.^  651;  £{aim-^ 
ton  V.  Harris,  9  Heis.^  579;  Foster  v.  Bradford,  1 
Teno.  Ch.^  400.  And  an  application  to  open  biddings^ 
based  upon  a  condition  that  cannot  be  complied  with^ 
should  not  be  entertained:  Lueas  t.  Moore,  2  Lea^  K 
The  only  question  therefore  is  whether  the  sale  as> 
made    was   properly   confirmed. 

The  sale  of  June  29,  1881,  was  entirely  unexcep- 
tionable in  the  manner  in  which  it  was  conducted, 
and  the  lots  in  controversy  were  then  sold  to  nine- 
different  bidders  for  only  $1,062.  It  is,  of  course,  no- 
valid  ground  of  exception  to  a  master's  sale  that  the 
prices  obtained  were  inadequate.  The  only  test  of  value- 
at  a  forced  sale  is  what  the  property  will  bring. 
And  the  best  possible  assurance  that  the  bids  were  a 
near  approximation  to  the  actual  value  is  that  none 
of  the  original  puchasers  cared  to  increase  their  bids, 
and  the  heirs  refuse  to  take  the  property  at  all  except 
upon  an  impossible  condition.  There  was  no  appeal 
from  the  original  decree  of  sale,  nor  any  right  of 
appeal  at  the  time  when  appeals  were  prayed  and 
eventually  refused.  It  is  very  certain  that  Hubbard's 
bids  were  a  mere  pretense,  for  the  parties  at  whose 
instance  they  were  made  could  have  complied  at  any 
time  within  three  months.  There  can  be  no  doubt 
of  the  master's  authority  to  demand  an  immediate- 
compliance  with  the  terms  of  sale  where  he  has  any 
reason  to  doubt  the  good  faith  of  the  bidder;  for 
otherwise  new  advertisements,  and  new  'sales  would 
have  to  be  made  indefinitely.  The  conduct  of  the 
master   in   the  case   before  us   was   entirely   correct   and 
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proper.  He  carried  out  the  order  of  the  court,  and 
yet  left  to  the  apparent  bidder  ample  opportunity  to 
comply  ^ith  his  offer,  and  have  the  &cts  reported  to 
the  court.  There  is  nothing,  therefore,  in  any  of  the 
exceptions  to  the  report.  The  biddings  having  been 
once  opened  with  ample  time  given  to  all  parties  to 
make  advances,  and  the  property  afterwards  exposed  at 
public  sale,  it  was  clearly  a  matter  resting  in  the 
sound  discretion  of  the  court  whether  further  time 
should  be  allowed  or  the  sales  closed :  Dupuy  v.  Got" 
marif  9  Lea,  144.  The  creditors  of  the  estate,  and 
the  actual  bidders  had  rights  which  it  was  the  duty 
of  the  court  to  respect,  whether  the  heirs  of  the  intes- 
tate were  satisfied  or  not:  Mahry  v.  Churchwdlf  9  Lea, 
488.  The  chancellor  did  right  in  confirming  the  sale 
at  once  at  the  final  advance :  Morton  v.  Sloan,  11 
Hum.,   279. 

Affirm  the  decree  with  costs  of  this  court  to  be 
paid  by  the  appellants,  and  the  cause  will  be  remanded 
for  further   proceedings. 
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State  op  Tennessee  and  County  of  Shelby  v. 

Robert  Ewing  d  al. 

Taxes.    lAen.    Bank  of  Tennessee,    The  purchase  of  land  by  the  Bank 
of  Tennessee  does  not  extinguish  pre-existing  tax  liens. 


FROM    SHELBY. 


Appeal  from  the  Chancery  Court  at  Memphis.  W« 
W.  McDowell,  Ch. 

Attorney-General  Lea  for  the  State. 

FiNLEY  &   Peters  for  Ewing. 

Cooper,   J.,  delivered   the   opinion   of  the   court. 

Bill  filed  by  the  State  and  county  of  Shelby  to 
collect  taxes  on  realty  bought  by  the  Bank  of  Ten-* 
nessee  on  August  12^  1871,  at  an  execution  sale  for  a 
debt  due  it.  The  chancellor  was  of  opinion  that  no 
taxes  due  the  State  could  be  collected  of  the  property 
of  the  Bank,  whether  such  taxes  accrued  before  or 
since  the  Bank  acquired  the  property,  but  that  the 
county  might  collect  taxes  which  accrued  before  the 
Bank  bought  the  property,  including  the  taxes  for  the 
entire  year  of  1871,  not  those  accruing  afterwards.  The 
clerk  and  master  was,  therefore,  ordered  to  sell  the 
land  for  $833.92,  the  principal  and  interest  of  county 
taxes  assessed  before  August  12,  1871,  unless  the 
amount  was  paid  by  the  Bank  in  a  given  time.  The 
Bank   by   its   receiver   appealed. 
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It  was  held  by  this  courts  at  an  early  day  after 
the  organization  of  the  Bank  of  Tennessee,  that  the 
property  of  the  Bank  was  exempt  from  taxation.  The 
decision  was  put  upon  the  ground  that  the  Bank  was 
a  public  institution  created  for  the  general  benefit,  and 
that  ''its  lands  and  effects  must  necessarilj  be  con- 
sidered as  the  public  property  of  the  State  ^* :  Mayor 
and  Aldermen  of  Nashmlle  v.  Bank  of  Tenneasee,  1  Swan, 
269.  The  agencies  and  property  of  States,  counties 
and  towns  are  exempted  by  law,  because  if  any  por- 
tion of  the  public  expenses  are  imposed  upon  them, 
it  must  in  some  form  be  collected  from  the  citizens 
before  it  can  be  paid:  Cooley  Const.  Lim.  514.  .  The 
Code,  therefore,  exempted  from  taxation  "  all  property 
belonging  to  the  State,  or  to  any  county,  or  to  the 
State  Bank  or  branches":  Code,  sec.  542,  sub-sec.  2. 
In  a  decision  made  at  Nashville  in  the  spring  of  1882, 
the  exemption  was  held  to  exist  as  to  all  the  property 
acquired  by  the  Bank  for  debt  or  otherwise  after  its 
general  assignment,  and  in  the  course  of  the  winding 
up  of  its  business.  The  chancellor's  decree  is,  there- 
fore,  correct  as  to  all  taxes  accruing  after  August  12, 
1871.  The  doubt  is  as  to  the  taxes  which  were 
assessed  and   a   lien   on   the    property   before   that   date. 

The  principle  on  which  the  exemption  of  public 
property  rests  as  above  would  clearly  not  apply  to  taxes 
which  accrued  before  the  subject  of  the  tax  became 
public  property.  Those  taxes  would  be  a  debt  of  the 
owner  of  the  land  at  the  time  of  assessment,  secured 
by  a  lien  on  the  land.  Such  a  lien,  we  held  at  the 
last  term    at    Nashville,  would    not    be    affected    by    a 
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sale  of  the  land  under  a  subsequent  tax  levy.  The 
purchaser  who  acquires  the  land  merely  for  the  tax 
for  which  it  was  sold,  under  the  usual  tax  sale,  would 
take  the  title  subject  to  all  pre-existing  liens  for  other 
taxes.  And  no  form  of  sale  for  taxes  can  affect 
prior  liens.  The  lien  of  the  State  and  county  for  taxes 
assessed  on  the  property  before  the  purchase  by  the 
Bank  would,  unless  there  is  something  else  in  the  case, 
continue  as   before. 

It  is  argued  that  the  purchase  of  the  property  by 
the  Bank  was  virtually  a  purchase  by  the  State,  and 
that  a  purchase  by  the  State  extinguishes  or  merges 
all  prior  liens.  The  argument  is  made  in  a  double 
form.  It  is  first  said  that  the  purchase  extinguishes 
the  prior  liens  by  virtue  of  the  realty  thereby  becom- 
ing public  property.  It  is  further  said  that  the  land 
has  been  bid  in  from  year  to  year  in  the  name  of 
the  Treasurer  of  the  State  whereby  a  legal  title  was 
obtained,  and  the  subsequent  purchase  of  the  owner's 
equity  creates  a  merger.  The  fact  of  bidding  in  is 
probably  true,  although  it  does  not  appear  in  the 
record  sent  up.  Conceding  the  fact  to  be  so,  the 
interest  acquired  thereby  would  depend  upon  the  valid- 
ity of  the  tax  sale,  probably  not  put  in  issue  in  this 
'Case,  and  would  not,  as  we  have  seen,  interfere  with 
other  prior  valid  liens.  The  filing  of  the  bill  in  this 
<3ase  for  the  collection  of  prior  and  subsequent  taxes  is 
moreover  a  waiver  of  any  such  right  as  is  necessarily 
involved  in  the  present  contention.  And  we  do  not  see 
how  the  fact  that  property  is  acquired  for  public  pur- 
poses can   extinguish  existing  and  valid  independent  liens« 
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But  we  think  the  position  is  unanswerable  that  if 
the  liens  are  not  extinguished  by  the  purchase  by  the 
Bank,  the  lien  of  the  State  for  pre-existing  taxes 
exists  in  full  force  as  well  as  the  lien  of  the  county. 
It  is  true,  if  the  taxes  bear  but  a  small  proportion 
to  the  value  of  land,  it  would  be  useless  to  subject 
the  land  to  the  payment  of  the  State  taxes.  For  it 
would  simply  change  the  form  of  the  State's  interest 
at  the  cost  of  the  expenses  of  the  operation.  But  if, 
as  suggested  in  argument,  the  prior  State,  county  and 
municipal  taxes  will  absorb  the  entire  property,  the 
State  is  clearly  entitled  to  its  share  or  to  the  priority 
of  satisfaction   by   virtue   of  its  sovereignty. 

In  this  view,  if  the  State  so  elect,  the  decree  of  the 
-chancellor  will  be  reversed,  and  the  cause  remanded 
to  ascertain  the  prior  State  taxes,  and  for  further  pro- 
ceedings in  accordance  with  this  opinion.  But  what- 
ever may  be  the  fund  recovered  by  the  State  for 
taxes,  it  will  be  paid  to  the  receiver  as  part  of  the 
assets  of  the  Bank  of  Tennessee.  The  costs  will  be 
paid   by   the   receiver   out  of  the  assets   of  the   Bank. 
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J.  F.  Holder  v,  Chicago,  St.  Louis  &  New  Orleans 

Railroad  Company. 

1.  Bailroads.  StaiiUory  preeauiiom.  The  provisions  of  the  Code,  sec.  1166, 

6ub-sec.  5,  prescribing  the  duty  of  a  railroad  company  when  an 
animal  appears  on  the  road  to  prevent  an  accident,  do  not  apply  in 
a  case  where  the  injury  to  stock  is  not  the  direct  riesult  of  the  moving 
train,  and  the  company  is  not  liable  for  an  accident  in. which  they 
were  innocent  of  all  blame,  merely  because  one  of  the  requirements 
of  the  statute  was  not  complied  with. 

2.  Same.    Same,    Where,  therefore,  a  mule  jumped  on  the  track  of  a  rail- 

road company  in  front  of  a  moving  train,  ran  on  the  road  for 
two  hundred  yards,  and  then  on  a  trestle,  from  which  it  leaped 
and  was  killed,  the  train  being  stopped  before  reaching  the  trestle, 
it  was  not  error  to  charge  the  jury :  "  If  you  find  that  the  de- 
fendant's train  was  stopped  before  it  reached  or  overtook  the  plain- 
tifl's  mule,  and  that  the  mule  was  frightened  at  the  time,  and  ran 
along  the  track  of  defendant's  road,  and  jumped  off  and  killed  itself, 
the  defendant  would  not  be  liable  even  if  all  the  statutory  precau- 
tions were  not  complied  with  by  the  defendant. 


FROM   GIBSON. 


Appeal   in    error    from    the    Law    Court    at    Hum* 
boldt.      J.  T.  Carthel,   J. 

McDearmon  &  Tyree  for  Holder. 


Hill  &  Williamson  for  Railroad. 

Cooper,  J.,   delivered  the   opinion   of  the   court. 

Action  for  the  value  of  a  mule,  in  which  the 
verdict  and  judgment  were  in  favor  of  the  defendant, 
and   the   plaintiff  appealed   in   error. 

The   defendant's  train  was  going  north   on   schedule 
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time  on  an  up-grade,  having  to  pass  a  trestle  about 
twenty-five  feet  high.  The  evidence  tends  to  show 
that  when  the  train  was  in  about  two  hundred  yards 
of  the  trestle,  the  mule  of  the  plaintiff  jumped  on 
the  track  some  thirty  yards  in  front  of  the  engine, 
whereupon  the  engineer  at  once  sounded  the  whistle, 
reversed  the  engine,  applied  the  air  brakes,  and 
stopped  the  train  within  forty  feet  of  the  south  end 
of  the  trestle.  There  was,  however,  testimony  to  the 
effect  that  the  whistle  was  not  sounded.  The  mule, 
it  seems,  ran  along  the  road  in  front  of  the  train 
and  on  to  the  trestle,  from  which  it  jumped  and 
was  killed.  The  judge,  among  other  things  not 
excepted  to,  charged  the  jury  as  follows:  "If  you 
find  that  the  defendant's  train  was  stopped  before  it 
reached  or  overtook  the  plaintiff's  mule  colt,  and 
that  the  mule  was  frightened  at  the  time  and  ran 
along  the  defendant's  road,  and  jumped  off  and 
killed  itself,  then  the  defendant  would  not  be  liable, 
even  if  all  the  statutory  precautions  were  not  com- 
plied   with    by    the    employees   of  the    defendant." 

The  Code,  sec.  1166,  sub-sec.  5,  provides  that 
when  any  person,  animal  or  other  obstruction  appears 
upon  the  roadway  of  a  railroad  company,  "  the  alarm 
whistle  shall  be  sounded,  the  brakes  put  down,  and 
every  possible  means  employed  to  stop  the  train  and 
prevent  an  accident.'^  By  sec.  1167  every  railroad 
company  that  fails  to  observe  these  precautions  "shall 
be  responsible  for  all  damages  to  persons  or  property 
occasioned  by  or  resulting  from  any  accident  or  col- 
lision that  may  occur." 
12— VOL.   11. 
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The  argument  on  behalf  of  the  plaintiff  in  error 
is,  that  Avhen  any  obstruction  appears  on  the  road 
all  the  requirements  of  the  statute  must  be  complied 
with,  if  possible,  under  the  penalty,  in  case  of  fail- 
ure, of  liability  for  all  damages  to  persons  or  prop- 
erty occasioned  by  or  resulting  from  any  accident  or 
collision  that  may  occur;  and  that  the  damages  in 
this  case  resulted  from  the  accident  which  occurred. 
This  court  has  certainly  held  the  requirements  of  the 
statute  to  be  mandatory  in  all  cases  falling  clearly 
within  its  provisions.  The  rulings  were  at  first  that 
a  failure  to  comply  with  al*l  the  requirements  ren- 
dered the  company  liable  for  an  injury  by  collision 
even  where,  as  by  the  sudden  jumping  of  an  animal 
on  the  track,  it  was  impossible  for  want  of  time  to 
comply  with  all  of  the  requirements :  Nashville  & 
Chattanooga  R.  R,  Co.  v.  Thomas,  5  Heis.,  262.  The 
court  has  since  modified  the  construction  of  the  stat- 
ute so  as  not  to  demand  impossibilities:  East  Ten* 
nessee  &  Virginia  R.  R.  Co.  v.  Scales,  2  Lea,  688. 
And  I  have  myself  grave  doubts  whether  the  rulings 
ought  not  still  further  to  be  restricted  by  construing 
the  statute  as  throwing  the  burden  of  proof  on  the 
company  if  all  the  requirements  are  not  complied 
with,  and  leaving  to  the  jury  to  determine  as  a 
matter  of  fact  whether  the  omission  of  one  or  more 
of  the  requirements  contributed  to  the  occurrence  of 
the  accident.  T  doubt  whether  a  party  can  legally 
be  held  liable  in  damages  for  a  mere  omission  to 
perform  a  mechanical  act,  which  can  be  clearly  shown 
not   to   have   contributed  to   the   injury   for    which   the 
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ilamages  are   claimed.       It   looks   to   me   like   violating 
fundamental     principles     of    right     under     the   idea   of 
obedience   to   a   legislative    mandate^    when    the   statute 
does   not   plainly    require    it,   and    would    probably   be 
unconstitutional   if  it   did.       Be     this    as    it    may,   all 
of  the   decisions     of    this    court     in    cases    where    the 
death   or     injury,     for    which     damages    were   claimed, 
was   directly   occasioned   by   collision    with  the   train  of 
cars.       This  is   the   first    case    in    which    it   has   been 
sought   to   extend    the    construction    of    the   statute   to 
an   injury   not   thus  occasioned.       The  defendant's  train 
did   not,   according     to    the     hypothesis   of   the   charge 
complaiiied   of,   strike   the   plaintift^s     mule   at   all,    and 
was   stopped   as   soon   as   could   possibly   be   done   after 
the   animal    was   seen.       The    charge    further    proceeds 
on  the   theory    that     the     animal,     after     unexpectedly 
jumping  on   the   track,     in    its    fright,     for    which   thjs 
company   was   in    no    way    responsible,    ran   along  the 
track   about  two   hundred   yards,    and.   after   failing  to 
leave   the   roadway   where   it   could   do   so   with   safety, 
jumped   off  at    a    dangerous     point     and     killed   itself. 
The   omission    of    the    company     to    comply     with   the 
statutory  requirements,   if  it   made   any,   was  in   failing 
to  blow   the    alarm     whistle,     the     blowing     of    which 
would   almost  certainly    have    added    to   the   fright   df 
the  animal.       And   the    question   is   whether   the   com- 
pany    shall     be    held     liable     for     a     loss     to    w'hich, 
although    the     innocent    cause,    it   in   no    way   contrib* 
uted,  uid  which    was    not    occasioned    by   a    collision 
with  its  train.      The    statute,     as     construed,    is  suffi- 
xsiently   severe    on    the    railroad    companies   where  the 
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injury  compldined  of  is  directly  inflicted.  And  we 
are  not  inclined  to  extend  it  to  cases  in  which  the 
train  is  not  the  proximate  cause  of  the  loss,  and  the 
accident  not  the  result  of  the  omission  of  any  stat- 
utory  requirement,   but   of  the    animaPs   own   act.       If 

m 

it  had  jumped  off  the  road  at  a  safe  place,  and 
killed  itself  by  running  against  a  tree  or  a  stone, 
it  would  scarcely  be  contended  that  the  railroad  com- 
pany would  be  liable  merely  because  it  omitted  to 
sound  the  whistle.  In  principle,  the  two  cases  are 
identical. 

In  the  argument  on  behalf  of  the  appellant,  some 
stress  is  laid  upon  the  words  "accident  or  collision'* 
used  in  the  Code,  sec.  1167,  and  it  is  insisted  that 
the  former  word  has  a  broader  signification  than  the 
latter.  But  if  this  be  conceded,  the  accident  must 
be  so  far  in  the-  nature  of  a  collision  as  to  be 
produced  by  the  train,  as,  for  example,  by  steam 
from  the  engine,  the  shaking  of  the  train,  or  the 
rush  of  wind  created  by  its  rapid  motion.  Beyond 
such  possible  cases,  the  two  words  are  only  different 
expressions  of  the  same  thing.  The  preceding  sec- 
tion only  uses  the  word  accident,  and  the  next  suc- 
ceeding section  says  that  the  railroad  company  that 
observes  the  precautions  shall  not  be  responsible  for 
any  damages  "done  to  person  or  property  on  its 
road.''  And  sec.  1169  is:  "Where  a  railroad  com- 
pany is  sued  for  killing  or  injuring  stock,  the  bur- 
den of  proof  that  the  accident  was  unavoidable  shall 
be  upon  the  company."  Construing  these  sections 
together  as   intending  to   convey   the  same   meaning  in 
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different  language,  it  seems  clear  that  the  injuries  to 
persons  and  property  provided  against  were  injuries 
directly  produced  by  the  trains,  and  not  injuries 
which  stock  might  inflict  upon,  themselves  in  the 
fright  occasioned  by  the  running  of  the  trains  in  the 
legitimate  exercise  of  the  company^s  franchises. 
AflSrm   the  judgment. 


W.  J.  Hakris  et  aL   v.  Sarah  McCjlanahan. 

1.  Pleadings  and  Practice.  Jndf/nients  and  decrees.  Collateral  attack.   £tN> 

idence^  It  is  the  settled  law  of  this  State  that  domestic  judgments  of 
courts  of  general  jurisdiction  cannot  be  collaterally  attacked  by 
evidence  outside  of  the  record  itself. 

2.  Same.    Same.    Same.    A  recital  in  a  domcRtic  judgment  or  decree  of  & 

court  of  general  jurisdiction  that  the  original  process  was  served 
on  the  defendant,  or  that  publication,  when  allowed  in  lieu  of 
service  of  process,  was  made,  or  that  the  party  appeared  by  attor- 
ney or  by  answer,  is  conclusive  when  the  record  is  collaterally 
pnt  in  issue,  unless  the  recital  is  positively  contradicted  by  the  record 
itself. 

*•  Same.  Same.  Lost  process.  Evidence.  If  the  original  process  be  lost,  the 
testimony  of  the  party  cannot  be  permitted  to  avail  against  a  recital 
m  the  judgment  or  decree  of  the  fact  of  service,  even  in  a  direct 
attack,  although  the  rule  docket  is  silent  on  the  subject. 


FROM   SHELBY. 


Appeal   in   error   from  the  Circuit  Court   of  Shelby 
county.      J.  O.  Pierce,   J. 
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Harbjs  &  TuRLEY  for  Harris. 

Gantt  &  Patterson,  A.  H.  Douglass  and  Isaac 
Morrison  for  McClanahan. 

Cooper,   J.,  delivered   the   opinion   of  the   court. 

Action  of  ejectment,  tried  by  the  court  without  a 
jury,  in  which  judgment  was  rendered  in  favor  of 
the   defendant,   and   the   plaintiff  appealed    in    error. 

It  was  admitted  on  the  trial  that  the  plaintiff's 
ancestor,  John  W.  Harris,  who  commenced  the  suit, 
had  a  perfect  legal  title  of  record  to  the  lot  of  land 
in  controversy.  John  W.  Harris  had  gone  into  the 
Confederate  service,  leaving  the  land  in  charge  of  an 
agent.  The  land  seems  to  have  been  sold  for  taxes, 
and  bought  by  one  J.  J.  Sears  during  the  war.  On 
April  3,  1866,  John  W.  Harris  filed  a  bill  against 
J.  J.  Sears,  Francis  McClanahan  and  Sarah  McClan- 
ahan, his  wife,  the  present  defendant,  to  recover  the 
land.  The  papers  in  the  cause  were  lost,  except  the 
entries  on  the  rule  docket  and  the  final  decree,  which 
were  produced  in  evidence.  It  was  agreed,  however, 
that  the  bill  alleged  in  substance  that  Harris  was 
the  owner  in  fee  of  the  lot;  that  Sears  had  obtained 
a  fax  title,  which  was  void  and  a  cloud  on  com- 
plainant's title;  that  one  Wimberley,  as  agent  of 
Harris,  was  in  possession  of  the  land  in  1861,  and 
leased  it  to  the  defendant,  Sarah  McClanahan,  be- 
lieving she  was  a  widow,  when  she  was  in  fact  the 
Wife  of  Francis  McClanahan,  another  defendant,  who 
lived  apart    from    her;    that    Sarah     McClanahan    had 
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attorned   to  Sears.      The  rule  docket — and  it  appeared 
that   the   clerk   kept  a  regular  rule  docket,  as  required 
by   law— contained   no  entry  of  the  issuance  or  service 
of  subpoena  to   answer  or    copy    bill,   but  did   contain 
an     order    of     publication     for    Francis     McClanahan, 
under   date  of    April   3,    1866.       It  also   contained   an 
entry   of    notice    to   J.   J.   Sears    and    Sarah    McClan- 
ahan,  under   date   of  April     10,     1866,    of    the   taking 
of  proof  as   to   the     appointment   of  a   receiver.       The 
final    decree     was     rendered     April    2,     1873,     and     set 
aside   the  tax  title  of  Sears,   declared   the  right  of  the 
complainant     to     the     property,     and     awarded    him   a 
writ     of    possession.       This     decree     commences     thus : 
"This    cause    came   on   to    be    heard    before   the   Hon. 
R.  J.  Morgan,   chancellor,    upon   the   bill    and   exhibit, 
upon  pro  confesso    regularly    taken,     upon     publication 
made   as   to   the   defendant     Francis    McClanahan,    and 
upon   subpoena   duly   served   upon    the   defendant    Sarah 
McClanahan,   and   upon   the  answer  of  J.  J.  Sears,  the 
exhibits,     agreements     of    counsel     and     proof    in    the 
cause.*'       There   was   proof  on  the  part  of  complainant 
tending   to   show    that    the    defendant,   Sarah    McClan- 
ahan, had   paid   some   rent   to    the    receiver,    and   after 
the    rendition    of    the   decree   had   agreed    to   surrender 
the  possession    of    the    land    to    Harris.     The    present 
action  of  ejectment   was  commenced  February  21,  1878. 
The   defendant,   Sarah    McClanahan,    offered   herself 
as  a  witness,   and   was   permitted    by    the   trial  judge, 
over  the   objection   of   the   plaintiff,    to   testify   that   no 
fiubpoeua    had    been     served    upon    her    in    the    above 
mentioned   chancery    case,   nor  had  she  ever  been  noti- 
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fied  to  appear  and  defend  the  suit,  nor  did  she 
appear,  or  authorize  anyone  to  appear  for  her,  nor 
did  she  consent  to,  or  have  knowledge  of  any  decree 
or.  order  therein.  She  admitted  notice  that  a  refer- 
ence was  to  be  had  to  select  a  receiver.  She  was 
also  permitted,  over  the  objection  of  the  plaintiff,  to 
testify  to  an  adverse  holding  of  the  land  by  her 
before  the  rendition  of  the  decree.  She  introduced 
in  evidence  a  deed  to  her  of  the  land  by  a  third 
person,  which  she  took  in  1809,  under  the  advice  of 
counsel,  such  third  person  liaving,  she  admitted,  no 
claim    to    the   laud,   and   no    consideration    passing. 

It  has  been  lield  by  this  court  that  in  a  direct 
suit  brought  to  impeach  the  validity  of  a  judgment 
or  decree  for  the  want  of  service  of  original  process 
on  the  defeudaut,  the  testimony  of  the  defendant 
himself  will  not,  upon  the  soundest  principle  of  publio 
policy,  be  allowed  to  prevail  over  the  return  of  an 
officer  of  the  fact  of  service :  Tatum  v.  Cartis,  9 
Baxt.,  3(30;  Henry  v.  Wihon,  9  Lea,  176.  It  has 
also  been  held  in  such  a  case  that  if  the  process  be 
lost,  the  testimony  of  the  party  cannot  be  permitted 
to  avail  against  the  recital  in  the  judgment  or  decree 
of  the  fact  of  service,  where  the  recital  is  supple- 
mented by  an  entry  on  the  rule  docket  of  the  return 
of  the  process  duly  served :  Posey  v.  Eaton,  9  Lea, 
500.  The  verity  of  judicial  records  would  be  of 
little  value  if  it  could  be  annulled  by  such  testimony 
alone.  The  result  must  be  the  same  where  there  is 
a  recital  of  service  by  the  judgment  or  decree, 
although   the   rule   docket   is   silent   on    the   subject,    or 
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there  is  no  rule  docket  required  to  be  kept,  op 
actually  kept.  For  an  entry  on  the  rule  docket  is 
only  the  act  of  the  clerk,  not  of  the  court,  which 
he  may  neglect  to  perform,  just  as  he  may  neglect 
to  file  and  safely  keep  the  process  itself,  as  it  is 
made  his  duty  to  do.  When  the  court  speaks  in 
the  record  the  fact  cannot  be  impeached  collaterally 
except  by  positive  evidence  of  the  record  itself  to 
the   contrary :     Davis  v.  Reeves,   7    Lea,    585. 

But     it    is    the    settled    law    of  this   State,    deemed 
indispensable   to   that    sanctity    of  judicial   proceedings 
necessary   for   the   public   welfare,    that    domestic  judg- 
ments  of  courts  of  general  jurisdiction   cannot    be  col- 
laterally   attacked   by   evidence    outside     of    the    record 
itself.       A   recital   of  the    judgment    or   decree   by   the 
court  itself  that   the    process    was    served,    or   publica- 
tion— which    is   in    lieu    of    personal    service — made,   op 
that  the   party     appeared     by     attorney   or   by   answer, 
is  conclusive    even    against    an    infant    or    a    married 
woman,   when    the   record    is    only    collaterally   put   in 
issue,   unless   the    recital    of    the    decree    is    positively 
contradicted    by   the    record     itself:     Hopper   v.    Fisher, 
2  Head,     253;      Kilcrease    v.     Blythe,     6   Hum.,   378; 
^ehrist  w.    Ccmnon,    1   Cold.,    582;      Walker  \.    Cottrelt, 
&   l^axt.,    258.       His    Honor,    the    trial    judge,   erred, 
VVerefore,   in   admitting  the  testimony  of  the   defendant 
to  impeach   the   record   in   this   case. 

The    judgment     must    be    reversed,     and    judgment 
rendered   in   favor   of  the   plaintiff. 
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Julius  A.  Taylor  v.  Memphis  &  Charleston  Rail- 
road Company. 

Pleadings  and  Pbactice.  Bonds  and  coupons.  Suit  upon  eaupons. 
Guarantor,  The  City  of  Memphis  issued  bond?,  with  coupons  for 
intereBt.  The  MeinphiK  &  Charleston  Railroad  Company  endorsed 
upon  the  bond  a  g^uaranty  of  prompt  payment  and  interest.  Held,  a 
holder  of  a  detached  coupon  may  sue  the  guarantor  in  his  own  name, 
and  he  is  not  required  to  use  the  name  of  the  holder  of  the  bond. 


FROM  SHELBY. 


Appeal  in  error  from  the  Circuit  Court  of  Shelby 
county.      J.  O.  Pierce,  J. 

W.  H.  Carroll,  Metcalp  &  Walker  for  Taylor. 

Humes  &  Poston   for   Railroad. 

Deaderick,  C.  J.,  delivered  the  opinion  of  the  court. 

This  cause,  with  a  number  of  others,  was  tried 
and  determined  by  the  circuit  judge,  without  the 
intervention  of  a  jury,  and  judgment  rendered  for 
the  defendant,  from  which  the  plaintiff  has  appealed 
in  error. 

The  suits  were  begun  before  a  magistrate,  upon 
the  defendant's  guaranty  of  the  payment  of  bonds 
and   coupons   of  the    city    of  Memphis. 

The  suit  is  brought  to  recover  the  amount  of  a 
number  of  coupons  detached  from  different  bonds. 
The   coupons   sued    on    are    all    past    due.       The    obli- 
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gatioD   of    the   bonds    from  which    the    coupons    were 
clipped^   IB  to   pay  semi-annually,   in   the   city   of  New 

York,   on   the   first   of   July  and    first   of    January  of 

each   year,    the    interest,    at  the    rate   of    6   per  cent, 

"on     the     presentation     and  surrender   of   the   proper 

coapons   hereunto   annexed."  The    form    of   the    cou- 
pons  is   as   follows: 

"  City  of  Memphis.  Warrant  54,  for  thirty  dollaTB,  being 
for  six  month's  interest  on  bond  No.  826,  payable  on  the  first 
day  of  January,  1881,  in  the  city  of  New  York. 

"$30.  A.  B.  Taytx)b, 

''  Mayor  of  the  city  of  Memphis,  Tennessee/' 

The  guaranty  endorsed  upon  said  bond  is  as  fol- 
lows: 

^  For  value  received,  the  Memphis  &  Charleston  Bailroad 

Company  asHigns  the  within  bond  unto ,  and  hereby  guar- 

antceft  the  prompt  payment  of  the  principal  and  interest  of  said 
bond  at  the  time  and  place  indicated. 

^  "Witness  the  seal  of  said  company,  and  the  signa- 
ture of  the  President  thereof,  in  conformity  with  a 
resolution  of  the  Board  of  Directors  and  the  By- 

,i    Laws  of  the  company. 

"Sam  Tate, 

"President  of  the  Memphis  &  Charleston  R.  R.  Co." 

It  was  shown  that  the  city  of  Memphis,  since 
1874,  was  insolvent,  and  that  no  provision  for  the 
payment  of  the  interest  on  the  bonded  debt  of  the 
city  had  been  made,  and  none  for  the  coupons  in  suit. 

There  was  no  controversy  about  the  facts,  nor  as 
to  plaintiif^s  being  owner  and  holder  of  the  coupons 
in   question   in   this   case. 

The  court  held  that  in  all  cases  in  which  the 
plaintiff  held  only  detached  coupons,  and  did  not  hold 
the  bond  or  bonds  from  which  they  were  detached,  he 
had  not   the   legal   title    to    such    coupons,    and   could 
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not  maintain  suit  thereon  in  his  own  name,  but  must 
sue,  if  at  all,  in  the  name  of  his  assignor,  imme- 
diate or  remote,  who  had  the  legal  title  to  the  bond 
or   bonds   from    whieh    said    coupons  were    clipped. 

In  this  holding  we  think  his  Honor  erred,  not- 
withstanding  there   are    cases    which    support   this  view. 

The  bonds  from  which  the  coupons  were  clipped 
bind  the  city  to  pay  '^on  presentation  and  surrender 
of  the  coupon."  The  Memphis  &  Charleston  Rail- 
road Company  guarantee  absolutely  the  principal  and 
interest  of  said  bonds  ^*  at  the  time  and  place  indi- 
cated." Neither  the  bond  nor  guaranty,  nor  coupon 
directs  that  said  coupon  shall  be  paid  only  to  the 
holder  of  the  bond  from  which  it  was  detached,  nor 
to  any  particular  person.  But  tlie  bond  obliges  the 
city  to  pay  "  on  presentation  and  surrender  of  the 
coupon."  Tlie  obvious  meaning  of  the  contract  is, 
that  the  "  presentation  and  surrender"  of  the  coupon 
entitles    the    holder   to    receive    payment    of    it. 

In  Baxter,  404,  it  is  held  a  coupon  may  be  nego- 
tiated after  it  has  been  separated  from  the  bond  as 
an  independent  security,  and  it  is  not  necessary  to 
produce  the  bond  to  entitle  the  holder  to  recover, 
citing   cases. 

It  is  also  held  in  same  case  that  coupons  are  in- 
tended as  evidences  that  the  holder  is  entitled  to 
receive  the  amount  at  the  time  and  place  specified, 
and  whatever  their  form  the  legal  effect  is  the  same. 
See   also    2    Baxt.,    296. 

This  we  think  the  sounder  and  more  just  rule, 
and   as   conforming   to    the   real   intent  of  the   contract. 
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The  plaintiff,  it  is  shown,  is  the  owner  of  the 
coupons,  and  the  holder  of  them;  that  they  have 
not  been  paid,  and  that  the  city  of  Memphis  had 
made  no  provision  for  their  payment  at  the  time  and 
place  specified,  and  that  defendant  unconditionally 
guaranteed  that  the  city  should  pay  at  the  time  and 
place  designated.  We  are  of  opinion,  therefore,  that 
defendant  is  liable  upon  its  guaranty  for  the  amount 
of  said   several   coupons. 

These  several  suits  were  originally  instituted  before 
a  justice  of  the  peace,  and  judgments  rendered  by 
him  in  favor  of  the  plaintiff,  from  which  the  de- 
fendant  appealed  to   the   circuit    court. 

Upon  the  rendition  of  judgment  in  said  circuit 
court  in  favor  of  defendants,  it  was  agreed  by  the 
parties  that  the  justice's  judgment,  in  all  the  cases, 
showed  the  true  amount  due  upon  said  coupons,  at 
the  time  of  the  rendition  of  said  judgments,  and  that 
said  justice's  judgment  should  be  taken  as  the  true- 
amount   due  therein   at  that  time. 

The  judgment  of  the  circuit  court  will  be  reversed, 
and  a  judgment  will  be  rendered  here,  in  each  of 
said  cases,  aflBrming  the  justice's  judgments,  and  for- 
costs. 
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D.  C.  Franklin  v,  8.  S.  McCorkle. 

Pleadings  and  Practice.  Trial  by  jury.  Amendment.  Pleadings  which 
fail  to  ask  for  trial  by  jury  cannot  be  amended  by  asking  for  a 
jury  at  a  subsequent  term,  and  it  is  error  to  allow  the  amendment. 
The  failure  to  demand  a  jury  by  either  party  is  conclusively  held 
to  be  an  agreement  to  try  without  a  jury. 


FROM    GIBSON. 


Appeal  from  the  Circuit  Court  of  Gibson  county. 
J.   T.   Carthel,  J. 

M.  M.  Neil  and  Spl.  Hill  for  Franklin. 

J.  S.  Cooper  for  McCorkle. 

TuRNEY,   J.,    delivered  the   opinion   of  the   court. 

This  suit  was  commenced  at  the  August  term^ 
1880,  of  the  circuit  court  of  Gibson  county.  The 
declaration  was  filed  August  19,  1880.  Pleas  were 
filed  December  6,  1880,  and  on  that  day  plaintiff  in 
error   continued   the   trial   to   the   next   term. 

On  December  24,  1880,  defendant  in  error  moved 
the  court  to  allow  an  amendment  of  his  declaration 
so  as  to  demand  a  jury,  which  was  allowed.  This 
action   of  the  court   is  excepted   to. 

The  act  of  1875,  ch.  4,  provides  "that  hereafter 
when  any  civil  suit  is  brought  in  any  of  the  courts 
of  record  in  this  State,  whether  such  suit  comes  to 
such  court  by  summons,  appeal,  certiorari,  or  other- 
wise, and  which  is  now  triable  by  jury,  either  party 
desiring  a  jury   shall,    in    case    of   original    suits,   de- 
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mand  a  jury  in  his  first  pleading,  tendering  an  issue 
triable  by  jury,  and,  in  the  case  of  all  .  other  suits, 
shall  demand  a  jury  within  the  first  three  days  of 
the  term;  and  if  no  such  demand  is  made  as  afore- 
said, and  in  the  manner  and  time  as  aforesaid,  the 
clerk  shall  place  such  cause  on  the  docket,  to  be 
styled  ''the  non-jury  docket,'^  and  a  failure  to  de- 
mand a  jury  as  aforesaid  shall  be  deemed  and  held^ 
conclusively,  an  agreement  of  the  parties  to  submit 
all  issues  and  questions  of  fact  to  the  decision  of 
the  judge   without   a  jury,''   etc. 

In  Travis  v.  RaUroady  9  Lea,  232,  this  court 
speaking  through*  Chief  Justice  Deaderick,  says:  "The 
act  of  1875  requires,  when  suits  are  originally  insti- 
tuted in  courts  of  record,  that  the  party  demanding 
a  jury  shall  do  so  in  his  first  pleading,  and,  upon 
failure  to  do  so,  it  shall  be  conclusively  held  to  be 
an   agreement   to   try   without    a  jury." 

The  clerk  is  required  to  keep  two  dockets,  and 
ought  to  do  so  in  compliance  with  the  direction  of 
the  statutes.  But  it  is  the  failure  to  demand  a 
jury  by  either  party  that  is  conclusively  held  to  be 
an  agreement  to  try  without  a  jury,  and  the  failure 
of  the  clerk  to  keep  the  two  dockets  is  no  part  of 
such  agreement,  and  cannot  impair  the  operation  of 
the  statute  in  respect  to  the  jurisdiction  of  the  court 
to  try   the   case.'' 

This   authority   is   conclusive   of  the   present   case. 

The  demand  for  a  jury  was  not  made  in  the 
first  pleadings,  nor  at  the  first  term,  but  at  a  sub^ 
sequent  term  and  after  issues  joined. 
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The  application  to  amend  was  based  upon  the 
feet  that  no  non-jury  docket  had  been  kept  and  the 
court  had  made  no  rule  of  practice  under  the  act. 
The  statute  is  imperative.  We  have  holden  it  con- 
stitutional^   and    must    observe   it. 

« 

Reversed. 


Wm.  Lunsford  et  al.  v.  J.  W.  Jarrett  et  ah 

DoWEB.  Entitkd  to.  When.  A  widow  is  entitled  to  dower  in  land  con- 
tracted to  be  sold  by  the  husband  in  his  lifetime,  if,  after  his  death, 
the  contract  be  rescinded  on  account  of  a  defect  in  the  vendor's  title 
to  the  land. 


FROM   LAUDERDALE. 


Appeal  from  the  Chancery  Court  at  Ripley.  H. 
J,  Livingston,  Ch. 

Steele  &  Steele  for   complainants. 

James  Oldham  for  defendants. 

Cooper,  J.,  delivered   the   opinion   of  the   court. 

In  March,  1872,  Samuel  A.  Thompson,  being  the 
owner  of  the  land  in  controversy,  sold  it  to  W.  F. 
Greaves,  executing  to  him  a  bond  to  make  him  a 
title   upon   payment  of  the  purchase  money.      In  June^ 
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1874,  Thompson  died  intestate,  leaving  a  widow 
and  several  children,  and  defendant,  J.  W.  Jarrett,. 
qnalified   as  administrator   of  his  estate.       On  May  12^ 

1875,  the  complainants,  as  creditors  of  the  intestate 
and  upon  a  suggestion  of  the  insolvency  of  the 
estate,  filed  the  original  bill  in  this  cause  against  the 
administrator,  widow  and  children  of  the  intestate,  to 
administer  the  estate  as  insolvent.  Such  proceedings 
were  had  in  the  cause  that  the  debts  were  ascer- 
tained, an  account  of  the  personal  assets  had,  dower 
in  the  latids  allotted  to  the  widow,  and  the  residue 
of  the  land  sold  to  pay  debts.  After  exhausting  the 
proceeds  of  the  lands  and  the  personal  assets  except 
the  debt  due  from  W.  F.  Greaves  as  above,  there 
remains  an  unsatisfied  balance  of  debt  due  the  com- 
plainants of  several  thousand   dollars. 

At  the  death  of  Thompson,  Greaves  owed  him  of 
the  purchase  money  of  the  land  first  above  mentioned  ^ 
about  $1,200,  having  made  one  payment  of  $200  on 
the  first  of  his  notes.  Jarrett,  as  administrator  of 
Thompson,  recovered  judgments  for  the  balance  of 
said  purchase  money  before  a  justice,  and,  on  March 
25,  1876,  filed  his  bill  agaiiist  Greaves,  and  the 
widow  and  children  of  Thompson,  to  enforce  the 
vendor's  lien.  Greaves  answered,  and  filed  his 
answer  as  a  cross-bill  to  rescind  the  contract  of  sale 
on  account  of  a  defect  in  the  title  of  the  land. 
Such  proceedings  were  had  in  this  cause  that  in  No- 
vember, 1877,  a  decree  was  made,  by  consent  of  the 
parties   to   the   suit,    divesting   the   title    of    said   lands 

out  of    Greaves,    and    vesting    it    in    the    children  of 
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the  intestate  by  name.  Thereupon  the  complainaDta 
in  the  cause  now  before  us  filed  an  amended  and 
supplemental  bill  against  the  administrator^  widow 
and  heirs  of  the  intestate,  to  subject  the  land  thus 
recovered  to  the  satisfaction  of  the  balance  of  debt 
due  them  from  the  intestate^s  estate.  The  widow 
answered,  admitting  the  fact«  to  be  true  as  charged 
in  the  amended  bill^  and  claiming  dower  in  the  land 
specified,  the  same  not  having  been  included  in  the 
former  allotment  of  dower.  It  was  agreed  that  her 
answer  might  be  taken  also  as  a  cross  bill  fbr  dower. 
The  amended  bill  was  taken  for  confessed  against 
the   other  defendants.       The  chancellor  gave  the  widow 

•  dower,   and   the   creditors  appealed. 

The  claim  of  the  widow  to  dower  in  this  State 
is  not  regulated  by  the  common  law  but  by  statute. 
The   Code,   sec  2398,    is:       "If  any   person   die   intes- 

•  tate,  leaving  a  widow,  she  shall  be  entitled  to  dower 
in  one-third  part  of  all  the  land  of  which  her  hus- 
band died  seized  and  possessed,  or  of  which  he  was 
equitable  owner.^'  The  seizin  here  meant  is  legal 
seizin  in  the  sense  of  the  common  law,  and  to  be 
"  possessed,*'  the  party  must  have  at  least  a  legal 
right  to  possession:  Apple  v.  Apple,  1  Head,  348; 
Tipton  V.  Davis,  5  Hayw.,  278.  A  widow  is  there- 
fore not  endowable  of  an  estate  in  remainder,  because 
the  husband  was  never  seized  and  possessed:  1  Head, 
348.  Nor  of  land  of  which  another  person  had, 
under  a  parol  gift  from  the  husband,  acquired  a  pos* 
sessory  right  by  an  adverse  possession  of  more  then  ^ 
twenty   years,    for    the    husband's    right    of  possession 
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was  barred  at  the  time  of  his  death :  Keys  v.  Keys^ 
11  Heis.,  425.  Nor  to  land  levied  on  by  execu- 
tion against  the  husband  and  sold  before  his  death, 
although  by  reason  of  \he  failure  of  the  sheriff  to 
make  a  deed  to  the  purchaser  the  legal  title  remaia 
in  the  husband,  because  the  husband  was  not  '^seized^' 
of  the  land  at  his  death:  Rose  v.  RoBe^  6  Heis., 
533.  Nor,  for  the  same  reason,  in  land,  the  legal 
title  to  which  may  be  in  the  husband,  but  the  ben- 
eficial interest  in  infant  children  whose  money  was 
used  in  its  purchase:  Gannaway.  v.  Tarpley, 
194.  Nor  in  land  covenanted  by  title  bond  or  other 
valid  contract  to  be  sold  and  conveyed  by  the  hus- 
band to  a  third  person :  Gass  v.  Hawkins,  Thomp. 
Cas.,   238,    245. 

After  a  contract  of  sale  of  land  has  been  entered 
into,  the  vendor  is  from  that  time  considered  in 
equity  to  be  the  trustee  of  the  purchaser,  and  the 
vendee,  as  to  the  equivalent  which  he  is  to  give  for 
the  thing  purchased,  a  trustee  for  the  seller.  The 
land  contracted  to  be  purchased  will,  upon  the  death 
of  either  of  the  parties  to  the  contract,  belong  to 
the  same  persons  who  would  have  been  entitled  to 
it  had  a  conveyance  of  the  estate  been  executed* 
Consequently,  upon  the  death  of  the  vendor  before 
the  execution  of  the  conveyance,  although  the  legal 
title  in  the  land  devolves  upon  the  heir,  yet  his  ex- 
ecutor or  administrator  will  ^^be  entitled  to  receive 
the  purchase  money:  Stephenson  v.  YandUy  3  Hayw., 
109;  Irvine  v.  Muscy  10  Heis*,  477.  And  the  ven- 
dor, holding  the  title   as   a   conduit    through  whom   it 
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is   to   be   conveyed,    has    not    such    a    seizin    as    will 
entitle   the   widow   to    dower. 

In  view  of  these  principles,  and  treating  the  sale 
in  the  .case  before  us  as  valid,  it  is  clear  that  upon 
the  death  (»f  Thompson  intestate  the  naked  legal  title 
to  the  land  in  controversy  descended  to  his  children 
for  the  benefit  of  the  vendee,  the  right  to  receive 
the  purchase  money  went  to  the  administrator,  and 
the  widow  was  not  entitled  to  dower.  The  rights 
of  all  parties  became  fixed  at  the  moment  of  intes- 
tate's death :  WUMna  v.  Frierson^  2  Sneed,  701,  710. 
If,  however,  the  contract  of  sale  was  not  what  it 
purported  to  be,  the  result  might  be  diflFerent.  A 
deed  in  form  absolute,  but  in  reality  only  intended 
as  a  mortgage,  would  not  deprive  the  widow  of 
dower:  Turbeville  v.  Gibson,  5  Heis.,  565.  A  con- 
tract or  conveyance  absolutely  void  would  be  equally 
inefiScacious  to  deprive  the  widow  of  dower.  So,  if 
for  any  reason  either  party  could  rescind  the  con- 
tract, and  elected  so  to  do;  for  it  would  then  cease 
to  be  a  contract.  The  contract  of  sale  in  the  case 
before  us  was  what  it  purported  to  be,  and  was  not 
void  in  toto.  And  the  question  is,  what  effect  did  the 
proceedings  subsequent  to  the  death  of  the  vendor 
have   on   the   right   of  dower? 

A  purchaser  in  possession  under  a  title  bond  or 
covenant  to  convey  is  not  required  to  complete  the 
purchase  and  accept  a  conveyance  unless  the  title  can 
be  made  according  to  the  vendor's  contract:  Topp 
V.  White,  12  Heis.,  167.  He  may,  however,  elect 
to   retain   the    land    and    have  an   abatement  of  price 
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to  the   extent   of  the   value    of   the   deficiency:     Mo8e% 
V,    Wallace,   7   Lea,   419.       In    the    suit    instituted   by 
the   administrator  to   enforce   the   vendor^s  lien,  and  to 
which   the   widow   and   heirs   were    parties,   the   vendee 
elected   to  rescind  on   account  of  a   defect  in   the   title 
of  the   vendor   to   the   land,   and   filed   a   cross-bill    fop 
the   purpose   of  obtaining   the   relief.       If  it   had   been 
successiully   prosecuted,    the    beneficial    interest   in   the 
land   would   have   reverted    to    the   estate,  and   by   the 
doctrine    of    relation    would    date    back    to    the   time 
when   the   contract   was    entered   into.       The   rights   of 
the   parties   would  then  be  as  if  no   such   contract  had 
ever    ben   made.       The   suit    was    not   prosecuted   to   a 
final    decree   by   the    court    upon    its    merits,   but   was 
terminated   by   a   consent   decree    divesting    the   title  of 
the   land   out   of  the   purchaser   and    vesting   it    in   the 
heirs   of    the   vendor.       The    action    of    the    parties   ia 
equivocal  as    exhibited     in     this     record.       It    may   be 
treated   as   a   compromise    of  a    doubtful     litigation    in 
which     no    concession    is    made    on     either     side.       In 
that   view,   something    more    would    be    required    than 
appears    to   show  that    the    purchaser    was    entitled   to 
a   recission,   and  the    rights    of    the    parties    interested 
in   the    intestate's   estate    would   stand   as   at  his   death. 
On  the   other    hand,    what    was    done    may    be    treated 
as  a  concession    by    the    administrator    that    the    pur- 
chaser was   entitled   to   a   recission  for   a  defect  of  title 
in  the   vendor,  and    his    consent    to   vest   the   interest 
of  the  purchaser    in    the    heirs    is   very   persuasive    of 
this  view.       If  he    was   only     compromising  as  admiur 
istrator,   he   would   have   insisted    upon    a    sale   of  the 
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land  under  his  amended  bill^  waiving  only  a  personal 
recovery  of  any  balance  of  debt  against  the  pur- 
chaser. The  chancellor  adopted  the  view  that  the 
agreed  decree  was  in  effect  a  recission,  and  there  is 
not  enough  in  the  record  looking  in  another  direc- 
tion to  induce  us  to  change  the  ruling.  The  com- 
plainants have,  by  the  form  of  their  amended  bill, 
adopted  the  act  of  the  administrator,  and  must  abide 
his   fate. 

The  chancellor's  decree  will  be  affirmed  with  costs, 
the  costs  to  be  reimbursed  the  appellants  out  of  the 
fund   in    court. 


George   W.  Martin,   Administrator,   v.   An:n   Crosby. 

Gift  of  Exempt  Property.  To  defeat  creditors.  AdminMlmtor,  A  gift 
of  personal  property  exempt  from  execution  to  take  effect  at  the 
death  of  the  donor,  the  sole  object  of  which  is  to  defraud  creditors, 
when  the  exemption  has  ceased  to  exist,  may  be  set  aside  by  the 
administrator  of  the  donor,  for  the  benefit  of  creditors. 


FROM   GIBSON. 


Appeal  in   error   from   the  Law  Court  at  Humboldt. 
J.   T.   Carthel,  J. 

Ware   &   Martfx   for   Martin. 
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Martin  v.  Crosbj. 

Rankin  &  Rhodes  for  Crosby. 

Cooper,  J.,  delivered   the  opinion   of  the  court. 

• 

The  complainant,  as  administrator  of  the  estate  of 
Elizabeth  Crosby,  deceased,  filed  this  bill,  under  the 
Code,  sec.  2395,  alleging  the  insolvency  of  the  estate^ 
and  seeking,  for  the  benefit  of  creditors,  to  set 
aside  a  conveyance  of  certain  personal  property  made 
by  the  deceased  to  the  defendant,  upon  the  ground 
that  the  conveyance  was  fraudulent  as  to  those  credi- 
tors. Elizabeth  Crosby  was  a  widow,  living  and  keep- 
ing house  on  land  in  which  she  had  a  dower  estate, 
the  defendant,  her  granddaughter  and  sole  next  of 
kin,  being  a  member  of  her  family.  She  owned 
some  personal  property,  the  greater  part  of  which  was 
exempt  from  execution.  Two  or  three  days  before 
her  death,  and  in  anticipation  of  that  event,  being 
advised  of  the  probably  fatal  termination  of  the 
disease  under  which  she  was  then  suffering,  she  made 
the  conveyance  in  controversy.  The  instrument  is  in 
form  a  deed,  conveying  the  property  to  the  defendant 
upon  the  "  present  trust "  and  "  express  condition " 
that  Elizabeth  Crosby,  the  grantor,  shall  keep  and 
enjoy  the  property  during  her  life  without  paying  any- 
thing for  its  use,  and,  after  her  death,  the  said  Ann 
Crosby  ''shall  or  may  lawfully  hold  and  enjoy  the 
above  described  property  and  dispose  thereof,  intending 
by  this  indenture  to  give  the  said  Ann  Crosby  at  my 
death   absolute   title   to   all   of   the    aforesaid    property.'^ 

Whether  this   instrument   be   considered    as   a   testa- 
mentary   disposition,*'  or   as   a   deed   conveying  the  prop- 
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erty  to  the  defendant  with  the  reservation  of  a  life 
estate  in  favor  of  the  grantor,  it  is,  in  effect,  a  gift 
of  the  property  to  the  defendant  to  take  effect  at  the 
death  of  the  grantor.  The  property  conveyed  was  all 
that  the  grantor  owned,  and  the  gift  was  made  in  view 
of  the  speedy  death  of  the  grantor,  and  solely  for  the 
purpose  of  avoiding  the  payment  of  debts.  The  intent 
is  shown  not  merely  by  the  proof  of  the  witnesses  to 
that  effect,  but  by  the  fact  that  the  donee  was  the  sole 
next  of  kin  of  the  grantor,  and  entitled  to  the  estate 
after  the  payment  of  debts.  The  gift  is  within  the 
express  prohibitions  of  the  law:  Code,  sees.  1759,  1760. 
The  exemption  from  legal  process  only  existed  during 
the  life  of  the  grantor.  After  her  death,  the  property 
became  liable  for  her  debts,  and  a  gift  only  intended 
to  confer  upon  the  donee  a  beneficial  interest  upon 
the   happening   of  that   event   cannot   be   sustained. 

The  chancellor's  decree  will  be  affirmed,  and  the 
cause  remanded  for  its  execution.  The  appellant  will 
pay  the  costs  of  this  court,  the  residue  of  the  costs 
to   abide   the   orders   of  the   chancellor. 
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William  Hannah  v.  The  State. 

CRiMnfAL.  Law,  Pradice.  Counsel  in  argument  may  read  law  to  jury.  It  ia 
error  in  the  court  to  refuse  to  permit  counsel,  in  the  argument  of  a 
case  before  the  jury,  to  read  the  law  to  the  jury. 


FKOM   SHELBY. 


Appeal   in   error  from   the  Criminal  Court  of  Shelby 
county.       L.   B.   Horrigan,  J. 

for   Howard. 


Attorney- General  Lea  for   the  State. 
.    TuRNEY,    J.,   delivered  the    opinion    of  the    court. 

Plaintiff  in  error  was  convicted  of  assault  and 
battery.  During  the  trial  of  the  cause,  counsel  for 
the  defendant  was  arguing  such  legal  propositions  as 
he  claimed  were  applicable  to  the  facts  of  the  case. 
The  Attorney- General  objected,  and  insisted  that  ques- 
tions of  law  should   not   be   argued   to   the  jury.  . 

The  court  ruled  that  counsel  might  argue  the  law 
to  the  court,  and  read  his  authorities  to  the  court, 
but  would  not  be  allowed  to  read  the  law  books  to 
the  jury   or  argue   the   law   of  the   case  to   the  jury. 

This  was  error.  It  is  impossible  to  understand 
how  counsel  can  make  out  a  case  from  facts,  while 
he  is  forbidden  to  state  and  argue  the  law  applicable 
^  the  facts. 
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It  requires  both  facts  and  law  to  make  a  prosecu- 
tion  or   defense   in  either   civil   or   criminal  proceedings. 

Without  facts  there  is  no  law  to  operate.  To  hold 
that  the  facts  may  be  argued,  but  the  law  shall  not 
be  presented  with  these  facts  is  to  deny  tiie  benefit 
of  counsel.  The  value  of  facts  depend  upon  the  law 
that  governs  them.  No  lawyer  can  discuss  propo- 
sitions except  in  a  combination  of  law  and  facts.  By 
our  Constitution  the  accused  hath  a  right  to  be  heard 
by   himself  and   counsel. 

Reversed. 


Jesse  W.  Page  v.  The  State. 


Criminal  Law.  ScUe  of  liquor.  Witnex*.  Contempt,  The  statute  mak- 
ing it  a  criminal  offense  to  retail  spirituous  liquors  on  Sunday  is  in- 
tended to  punish  the  seller,  not  the  buyer,  and  the  latter  may  there- 
fore be  compelled  to  t^?stify  as  a  witness  on  the  trial  of  an  indictment 
against  the  seller,  and  may  be  punished  for  contempt  in  refusing  to 
testify. 


FROM   SHELBY. 


Appeal    in   error  from  the  Criminal  Court   of  Shelby 
county.       L.   B.   HorrigaNj^  J. 

Luke   E.   Wright  for   Page. 

Attorney-General  Lea   for  The   State. 
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Cooper,  J.,  delivered  the   opinion  of  the  caurt. 

Page  was  called  as  a  witness  on  behalf  of  the 
State  on  the  trial  of  an  indictment  against  one  Gallo- 
way for  retailing  liquors  on  Sunday.  He  had  not 
been  before  the  grand  jury  on  the  finding  of  the 
indictment.  Being  asked  whether  he  had  purchased 
liquor  on  Sunday  within  twelve  months  before  the 
finding  of  the  indictment,  he  declined  to  answer  upon 
the  ground  that  hia  answer  might  tend  to  criminate 
him.  The  Attorney- General  then  stated  that  he  would 
not  prosecute  Page  if  he  would  anewer.  The  witness 
still  refused  to  answer  upon  the  same  ground  that  he 
oould  not  be  compelled  to  criminate  himself.  The 
court  therefore  adjudged  Page  to  be  guilty  of  contempt 
in  refusing  to  answer  questions  and  testify  as  a  wit- 
ness.      Page   appealed   in   error. 

The  question,  it  will  be  noticed,  was  unnecessarily 
broad.  Conceding  it,  however,  to  have  been  proper, 
and  that  the  answer  of  the  witness  would  have  shown 
a  purchase  by  him  from  Galloway  of  liquor  on  Sunday 
within  twelve  months,  it  is  clear  that  the  witness 
could  not  be  compelled  to  answer  if  the  answer  would 
have  rendered  him  liable  to  a  criminal  charge  for  the 
same  offense :  1  Gr.  Ev.,  sec.  451.  The  statement 
of  the  Attorney- General  was  only  morally  obligatory 
on  him,  and  was  not  such  a  protection  from  a  crim- 
inal charge  as  a  witness  is  entitled  to  by  law  to  de- 
prive him  of  the  right  not  to  be  called  on  to  crim- 
inate himself.  The  correctness  of  the  judgment  below 
turns    upon    whether    the    appellant    was    liable    to    an 
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indictment   as   the  purchaser   of  the   liquor   for   the  sale 
of  which    Galloway   was   being   tried. 

The  statute  is :  "  No  licensed  grocer  or  other 
person  in  this  State  shall  retail  spirituous  liquors  on 
Sunday.  The  punishment  of  this  offense  shall  be 
fine  and  imprisonment  at  the  discretion  of  the  court ^': 
Code,  sec.  4861.  The  offense  provided  against  is  the 
sale  by  retail  of  spirituous  liquors  on  Sunday.  It  is 
the  act  of  retailing  on  that  day  that  constitutes  the 
essence  of  the/  offense,  not  the  person  to  whom  the 
sale  has  been  made.  It  has  consequently  been  held 
that  the  indictment  need  not  specify  the  purchaser. 
And  Nicholson,  C.  J.,  in  delivering  the  opinion  of  the 
court,  says :  "  It  (the  statute)  is  intended  to  punish 
those  who  sell,  and  not  those  who  buy  the  liquor": 
State  V.  HickersoTif  3  Heis.,  375.  The  court  has 
reached  the  same  conclusion  in  relation  to  the  statute 
which  prohibits  the  sale  of  intoxicating  beverages  within 
four  miles  of  an  incorporated  institution  of  learning. 
The  indictment  need  not,  therefore,  specify  the  person 
to  whom  the  sale  was  made :  Scaie  v.  Odam,  2  Lea, 
220;  State  v.  Staley,  3  Lea,  666.  And  the  buyer 
of  the  liquor  is  not  indictable :  Harvey  v.  State,  8 
Lea,  113.  In  this  view,  the  appellant  would  not  have 
exposed  himself  to  a  criminal  charge  by  his  answer, 
and  was  guilty  of  a  contempt  in  not  testifying:  Code, 
sec.   4106,   sub-sec.   3;     sec.    3823. 

No  point  is  made  as  to  the  right  of  the  appellant 
to  appeal  from  the  judgment:  Brooks  v.  Fleming,  6 
Baxt.    331 ;     Hundhausen  v.  Insurance   Co.,  6  Heig.  702. 

Affirm   the  judgment. 
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The    Louisville,    Nashville    &    Great    Southern 
Railroad  Company  v.  James  M.  Reidmond. 

1.  SuPBEME  Court  Practice.    Motion  to  quash.    The  Supreme  pourt 

will  not  notice  a  motion  to  quash  a  warrant  which  fails  to  state  any 
ground  for  the  motion. 

2.  Pleadings  and  Practice.    Misnomer.    A  corporation  may  be  known 

by  several  names,  and  can  only  take  advantage  of  a  misnomer  by  a 
plea  in  abatement,  and  no  defense  on  this  ground  is  admissible  after 
a  step  in  the  cause  recognizing  the  identity  of  the  corporation  sued 
with  the  corporation  defending. 

^-  Bailroads.  Obstruction.  To  constitute  an  obstruction  within  the 
meaning  of  the  statute  prescribing  the  duties  of  a  railroad  company 
when  a  person,  animal  or  other  obstruction  appears  upon  the  road^ 
the  animal  must  be  in  a  position  to  be  struck  or  directly  injured  by 
the  train  while  moving  on  the  rails. 

4  Same.  Same,  When  Uaiute  does  Tiot  apply.  The  statute  does  not  apply 
when  the  animal  appears  on  some  other  part  of  the  company's  right 
of  way,  and  the  duty  of  the  company  in  such  a  case  is  regulated  by- 
the  principles  of  the  common  law. 

h.  Sake.  Same.  Same.  Where  an  animal  was  on  the  company's  right 
of  way,  six  or  eight  feet  from  the  end  of  the  cross  ties  of  the  track, 
with  its  head  turned  from  the  road,  and  an  unobstructed  egress  in  that 
direction,  it  was  error  to  charge  the  jury  that  it  was  the  duty  of  the 
lookout  to  watch  over  the  entire  right  of  way,  and  whenever  animals 
on  any  part  of  it  are  seen,  to  sound  the  whistle  to  frighten  them  away. 


FROM     TIPTON. 


Appeal   in   error  from   the   Circuit    Court   of  Tipton 
county.      T.   J.   Flippin,   J. 

H.  B.  Folk  for   Railroad. 

SiMONTON,   Young  &  Blackwell  for  Reidmond. 


1118051 
15L  IJSO 


206  JACKSON : 


Baibroad  v.  Reidraond. 


Cooper,  J.,   delivered   the  opiDion   of  the  court. 

Action  by  Beidmond  against  the  railroad  company 
for  value  of  a  horse  killed  by  the  oompany^s  train. 
The  verdict  and  judgment  were  in  favor  of  Reidmond, 
and    the   company    appealed   in    error. 

The  learned  counsel  of  the  plaintiff  in  error  first 
insists  that  the  circuit  court  should  have  sustained  his 
motion  to  quash  the  writ.  The  record  does  show  that 
such  a  motion  was  made  and  overruled.  But  it  also 
shows  that  no  cause  was  assigned  or  reason  given  for 
the  motioix.  This  court  has  repeatedly  held  that  such 
a  motion  cannot  be  entertained,  for  the  obvious  reason 
that  if  the  defect  relied  on  were  pointed  out  it  might 
be   remedied   by   amendment. 

It  appears  from  the  argument  submitted  that  the 
motion,  as  well  as  a  subsequent  motion  in  arrest  of 
judgment,  was  based  on  the  ground  that  .the  company 
was  sued  by  a  wrong  name,  its  proper  corporate  name 
being  the  Louisville  &  Nashville  Railroad  Company. 
The  record  9hows  that  the  suit  was  commenced  before 
a  justice  of  the  peace,  the  justice  rendering  a  judg- 
ment against  the  company.  The  Louisville  &  Nash- 
ville Railroad  Company  probably  appeared  as  the 
defendant  and  made  defense,  and  at  any  rate  that 
company  certainly  appealed  from  the  judgment,  the 
appeal  bond  reciting  the  judgment  as  being  against  the 
Louisville,  Nashville  &  Great  Southern  Railroad  Com- 
pany. This  was  a  recognition  of  the  identity  of  the 
two  companies.  A  corporation  may,  like  an  indi- 
vidual,   be    known     by    several    names,    and    can    only 
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take  advantage  of  a  misnomer  by  plea  in  abate- 
ment: Ea&t  Tennessee  &  Georgia  Railroad  Company 
V.  Evans,  6  Heis.^  607.  The  agreed  statement  of  fact 
shows  that  the  legal  name  of  the  defendant  below  is 
the  Louisville  &  Nashville  Railroad  Company^  but  that 
it  is  also  called  *he  Eouisville,  Nashville  *&  Great 
Southern  Railroad  Company^  this  last  name  being 
painted  by  the  defendant  on  its  passenger  coaches^  and 
printed  on  its  bill  heads.  It  is  further  agreed  that 
the  company  advertises  itself  and  is  commonly  known 
by  the  last  name.  Under  these  circumstances  the 
objection  now  taken  is  not  only  untenable^  but  frivolous. 
It  would  have  been  much  more  to  the  purpose  to 
have  raised  objection  to  the  misnomer  of  the  plaintiff 
below,  his  name  appearing  in  the  record  in  four  differ- 
ent forms,  and  having  two  or  three  variations  in  the 
briefs   of  counsel. 

The  case  was  tried  upon  an  agreed  statement  of 
fact's.  The  train  had  just  started  from  a  depot,  and 
struck  the  animal  sued  for  before  it  had  gotten  under 
full  headway^  The  engineer  and  fireman  were  both 
on  the  lookout  and  saw  the  animal  at  least  five 
hundred  yards  before  it  was  struck.  The  animal 
was  standing  outside  of  the  track,  six  or  eight  feet 
from  the  end  of  the  cross  ties,  on  the  left  of  the 
advancing  train,  with  its  head  from  the  track.  In  its 
front  were  open  woods,  with  no  ditch  or  waterway  to 
prevent  egress  in  that  direction,  while  the  track  behind' 
was  on  a  slight  embankment.  A.t  the  distance  of  four 
or  five  hundred  yards  from  the  animal,  the  alarm 
whistle  was  sounded,   and  continued   to    be  sounded   to 
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"withiD  forty  or  fifty  feet  of  the  place  where  it  stood,. 
The  brakes  were  also  applied^  and  the  speed  of  the 
train  checked  to  about  eight  miles  an  hnur^  but  the 
train  was  not  stopped,  nor  an  effort  made  to  stop  it,, 
nor  was  the  engine  reversed.  By  reversing  the  engine, 
the  train '  could  have  been  stopped  within  the  distance 
of  fifty  feet,  without  injury  to  the  train  or  danger  to- 
the  passengers,  but  not  at  a  less  distance  at  its  thea 
rate  of  speed.  The  animal  continued  standing  where 
it  was  first  seen  until  the  engine  was  about  twenty^ 
five  feet  from  it.  At  that  moment  it  was  hidden, 
from  the  engineer  by  the  smoke  stack,  and  the  fire- 
man turned  away,  and  commenced  firing  the  engine..^ 
The  agreed  statement  of  facts  concluded  thus:  -'^That 
the  animal  could  not  have  been  struck  by  the  engine 
if  it  had  continued  standing  where  it  was  first  seen^ 
to  wit :  within  six  or  eight  feet  of  the  end  of  the 
cross  ties,  but  that  it  became  frightened  at  the  approach 
of  the  train,  and  attempted  to  dart  across  the  track, 
and  was  struck,  and  knocked  off  on  the  right  hand: 
side  of  the  road.''  The  animal  was  blind  of  one  eye,^ 
but  the  engineer  and  fireman  were  not  aware  of  the 
fact.  The  train  was  under  control  of  the  engineer 
at  the   time   of  the   accident. 

The  trial  judge,  in  his  char£;e  to  the  jury,  after 
giving  the  substance  of  the  statute  regulating  the  duties 
of  the  railroad  company,  its  agents  and  servants, 
^'  when  any  person,  animal  or  other  obstruction  appears 
upon  the  road ''  said :  "  The  meaning  of  the  statute  is 
that  when  persons  or  animals  appear  on  the  track  o£ 
the  road  as   obstructions,   so   that   if  they  do  not  move 
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or  get  off  the  road  bed  they  will  be  struck  by  the 
engine,  then  these  provisions  of  the  statute  have  to 
be  complied  with/^  And  his  Honor  expressly  repu- 
diated the  position  assumed  by  the  counsel  of  the 
plaintiff  below,  "that  if  the  animal  was  on  the  right 
of  way  of  the  company,  although  not  on  the  road 
bed  or  track,  it  would  be  an  obstruction  within  the 
meaning  of  the  statute/'  But,  he  adds,  "it  is  the 
duty  of  the  lookout  to  watch  over  the  entire  right  of 
way,  or  on  both  sides  of  the  track  that  is  open  and 
covered  by  the  right  of  way,  and  whenever  animala 
are  discovered  thereon  to  sound  the  alarm  whistle  to 
frighten  them  away,  so  that  they  may  not  become 
obstructions  on  the  track,  and  it  may  or  may  not  be 
necessary  to  stop  the  train  at  all  to  prevent  an  acci- 
dent. The  degree  of  caution  and  diligenc^  to  be 
exercised  in  cases  of  the  sort  must  necessarily  depend 
upon  the  particular  facts  of  each  case.  The  highest 
diligence  is  required,  and  for  slight  neglect  the  com- 
pany is  made  responsible.^'  His. Honor  then  mentions 
some  of  the  facts  which  might  be  looked  to  in  deter- 
mining the  degree  of   diligence   used. 

His  Honor  refused  to  give  the  following  charge  a& 
requested  by  the  railroad  company :  "  If  you  find 
from  proof  that  the  plaintiff's  mare,  when  first  seen 
by  the  engineer  and  fireman,  was  standing  six  or  eight 
feet  from  the  end  of  the  cross  ties,  with  her  rear 
toi^ards  the  ties,  and  that  if  she  had  remained  there, 
she  could  not  have  been  struck  by  defendant's  train; 
that    the    alarm    whistle    was    sounded,   brakes   applied, 

and   speed   of  train  retarded  at  the  distance  of  four  or 
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five  hundred  yards,  and  until  within  forty  or  fifty  feet 
of  the  mare,  and  that  she  continued  standing  as  first 
seen  until  within  twenty-five  feet  of  the  train,  and  cut 
ofi^  from  the  vision  of  the  engineer  by  the  front  of 
the  engine,  and  that  there  was  no  ditch,  waterway, 
cut  or  fence  in  front  of  the  mare  to  prevent  her 
escape  on  the  side  of  the  railroad  on  which  she  was 
standing,  then  I  charge  you  that  there  was  no  obstruc- 
tion appearing  on  the  road  in  the  sense  of  the  statute, 
and  the  defendant  was  not  required  to  reverse  the 
engine,  and  stop  the  train,  or  do  more  than  wag 
done." 

His  Honor  was  undoubtedly  right  in  holding  that 
an  obstruction  upon  the  road  withii^  the  meaning  of  the 
statute  was  something  in  a  position  to  be  struck  or 
directly  injured  by  the  engine  or  train  while  moving 
on  the  rails,  and  that  an  animal  not  thus  situated  but 
merely  on  some  part  of  the  company's  right  of  way 
would  not  be  such  an  obstruction :  Solder  v.  Cln- 
cinnati,  St.  Louis  &  New  Orleans  Railroad  Company ,  11 
Lea,  176.  If  the  language  of  the  learned  judge,  who 
delivers  the  opinion  of  the  court  in  the  case  of  the 
NashfTille  &  Chattanaooga  Railroad  Oompany  v.  Anthony^ 
1  Lea,  516,  was  intended  to  give  a  broader  meaning  to 
the  word  "  road "  as  used  in  the  statute,  it  was  inad- 
vertent, and  not  required  by  the  facts  or  essential  to 
the  point  actually  decided.  On  the  contrary,  the  court 
expressly  approved  the  charge  of  the  trial  judge  in 
that  case  tfiat  ''strict  application  of  the  rule  laid  down 
by  the  statute  would  not  be  required  if  the  animal 
was  not  on  the  bed."       The  requirements  of  the  statute 
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must    always    be    complied    with    in    such    a    case,    if 
possible.       This   court    has    uniformly    so    ruled.       The 
statute   does   not   apply   when   an   animal  appears  merely 
on   some   other   part   of  the   right   of  way.       In  such  a 
tjaee,   it  is   the   duty   of  the   employees   of  the   company 
to    use    such    precautions    and    care    as    will    pevent    a 
collision   with   a   frightened   animal   running  so  near  the 
road  'as   to   make   it   probable   that   it   would    be   forced 
by   obstructions   to  cross  the  road  when   too  late  to  pre- 
vent  an  accident.       In   other   words,   the    duty    of   the 
company   is  not   regulated  in   such  cases  by   the  statute^ 
but  by  the  principles  of  the   common   law.      His  Honor 
erred,    therefore,   in  saying  that  it   was  the  duty   of  the 
lookout   to   watch   over   the    entire    right    of   way,   and 
whenever   animals   are   discovered   on  any  part   of  it,  to 
sound   the   alarm   whistle   to   frighten  them  away.      The 
sounding   of  the  whistle  is  a  requirement  of  the   statute 
in  the   case   of  obstructions   upon  the  road   proper.       It 
is  not   an   imperative  duty  in  any  case  unless  prescribed 
by  statute,   although   the   failure   to   resort    to   it   might 
be  negligence   which    would   render   the    company   liable 
in     particular     cases.       The     company     is     undoubtedly 
bound,  in   contingencies    not    within    the   statute   to   the 
necessary    degree    of   diligence   to    prevent    an   accident^ 
both  in   the   outlook,   and   in   the   resort  to   proper  pre- 
cautions.      Whether   the   blowing   of  the    whistle   would 
be  a  precautionary   act   of  diligence  in  a  particular  case 
would    be    for    the    jury   to    determine   upon    a    proper 
charge. 

His  Honor    erred    also    in    making    his    charge  too 
general,   and  not  directing  it  more  pointedly  to  the  facts 
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agreed  on.  The  defendant  was  entitled  to  a  charge 
upon  these  facts^  although  not  necessarily  in  form  of 
the  request  made.  The  turning  point  of  the  case 
was  whether  the  company  was  guilty  of  negligence. 
It  is  of  course,  not  required  of  a  railroad  company 
that  it  shall  stop  its  train^  or  even  slow  up  every 
time  an  animal  is  seen  on  any  part  of  the  right  of 
way.  It  would  be  impossible  to  keep  to  the  schedule 
time  of  the  trains,  which  is  so  essential  to  the  con- 
venience of  the  public  and  the  safety  of  the  travel- 
ing community,  with  such  a  requirement.  It  may  be, 
under  these  circumstances,  inasmuch  as  the  agreed  facts 
show  that  the  whistle  was  sounded  and  the  brakes 
put  down  in  this  case,  that  the  jury  may  find  that 
there  was  no  failure  on  the  part  of  the  company  to 
use  all  proper  precautions  up  to  the  time  when  the 
train  was  within  twenty-five  feet  of  the  plaintiff's 
mare.  The  attention  of  the  jury  should  therefore,  in 
the  event  they  should  so  find,  be  directed  to  the 
point  whether  there  was  any  negligence  on  the  part  of 
the  company  in  the  omissioii  of  precautionary  measures 
after  that  point  of  time,  or  whether  anything  could 
have  been  done  after  the  dart  of  the  animal  on  to 
the  track. 

Reverse  and  remand. 
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J.  J.  Wells  v.  E.  S.  Collins  et  al. 

1.  Chancery  Cottbt  Jurisdiction.    Partnership,    Beaident  and  ncw-resi- 

dent  parlnen.  The  chancery  court  of  a  county  in  which  a  partner- 
ship was  formed  and  conducted  has  jurisdiction,  by  statute,  of  a 
suit  by  a  resident  partner  against  a  non-resident  partner  for  a  part- 
nerphip  settlement,  or  to  ascertain  a  debt  growing  out  of  the  part- 
nership transactions,  and  to  issue  to  other  counties  attachments, 
injunctions  or  other  necessary  process. 

2.  Same.    Same.    Same.    If,  in  addition,  the  object  of  the  bill  be  to  attach 

a  judgment  recovered  by  the  non-resident  defendant  against  a  third 
person,  and  to  have  the  benefit  of  any  recovery  in  a  suit  commenced 
by  him  in  the  chancery  court  of  another  county  for  the  collection  of 
the  judgment,  the  object  may  be  attained  by  impounding  the  re- 
covery, without  interfering  with  the  prosecution  of  the  suit,  but  if 
the  injunction  sued  out  be  broader  than  it  ought  to  be,  it  would  not 
effect  the  jurisdiction  of  the  court  granting  it,  being  subject  to  be 
modified  on  motion. 

3.  Chancery  Pi^adings  and  PRAcmcE.    Agent,    Lien.    Necessary  pait' 

ties.  An  agent  of  the  defendant,  who  has  a  lien  for  services  upon 
the  fu^id  sought  to  be  reached,  is  a  necessary  party  to  the  suit. 


PBOM   GIBSON. 


Appeal   from   the  Chancery  Court  at  Trenton.     John 

SOMEBS,    Ch. 

Cooper  &  Hays  for  complainant. 

Hall   &   Harwood  and  Thomas  Steele   for  de- 
fendants. 

Cooper,   J.,  delivered   the  opinion   of  the   court. 

The    chancellor    sustained   a    demurrer    to    this  bill^ 
U)d  the  complainant  appealed. 
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The  bill  alleges  that  complainant  and  defendant 
Collins,  in  the  latter  part  of  1871  or  early  in  1872, 
entered  into  a  partnership  for  the  purpose  of  making 
and  selling  a  cotton  and  hay  press,  of  which  Collins 
had  obtained  letters  patent ;  that  complainant  had' 
advanced  money  in  obtaining  the  patent,  and  was  to 
advance  money  and.  material  in  the  making  of  the 
presses  to  be  repaid  by  the  firm,  Collins  superintend- 
ing the  making  and  vending  the  machines.  That  the 
business  was  unprofitable,  and  loss,  by  the  terms  of. 
the  partnership,  was  to  be  borne  equally  by  both 
partners;  that  the  firm  ceased  to  do  business  in  1873 
or  1874,  but  there  never  was  any  formal  dissolution, 
nor  any  settlement  of  the  partnership  accounts;  that 
the  defendant  sets  up  a  claim  for  services  to  the  firm, 
which,  if  allowed,  would  leave  him  indebted  to  com- 
plainant in  the  sum  of  $789,  without  interest,  and 
over  $1,000  if  his  claim  be  not  allowed ;  that  the 
firm  was  formed  in  Trenton,  Gibson  county,  Tennessee, 
and  had  its  place  of  business,  shops,  etc.,  at  that  place. 
The  bill  then  states  that  in  October,  1874,  defendant 
Collins  recovered  a  judgment  before  a  justice  in  Lauder- 
dale county  for  about  $270,  against  one  Kneeland 
Eison,  and  had  shortly  before  filed  a  bill  in  the 
chancery  court  of  that  county  against  Eison  and  one 
John  H.  Pillow  to  collect  said  judgment  by  subject- 
ing certain  land  that  Eison  had  conveyed  to  Pillow. 
That  Thomas  Steele  was  the  agent  and  attorney  of 
Collins  in  the  prosecution  of  the  suit,  and  claimed  but 
was  not  entitled  to  a  lien  on  the  proceeds  for  fees. 
That  Collins    was    totally    insolvent,    a   non-resident   of 
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this  State,  and  a  resident  of  the  State  of  Texas.  The 
bill  prays  that  the  complainant  be  allowed  to  recover 
a  judgment  against  Collins  for  all  that  Collins  may 
owe  him,  that  proper  references  be  had,  etc. ;  that  the 
judgment  in  favor  of  Collins  against  Eison  be  attached, 
and  complainant,  be  subrogated  to  all  the  rights  of 
Collins  against  Eison.  The  bill  further  prayed  that 
Eison  and  Pillow  be  enjoined  from  paying  the  justice's 
judgment,  or  any  decree  entered  thereon  until  the 
further  order  of  the  court,  and  that  Collins  and  Steele 
be  enjoined  from  collecting  the  judgment  from  Eison 
until  the  further  order  of  the  court,  and  from  assign- 
ing the  judfirment.  All  of  these  parties  were  made 
defendants.  Process  of  subpoena  was  served  upon  Eison 
in  Gibson  county,  and  counterpart  writs  run  to  Lau- 
derdale county.  The  bill  was  filed  in  the  chancery 
court  at   Trenton. 

The  defendant  Collins  assigns  as  one  cause  of  de- 
murrer to  his  bill  that  the. court  had  no  jurisdiction  of 
the  cause,  the  jurisdiction  belonging  exclusively  to  the 
chancery  court  of  Lauderdale  county.  But  the  bill  is 
filed  for  a  partnership  settlement  between  complainant 
and  Collins  of  a  business  begun  and  carried  on  in 
Gibson  county,  and  to  enforce  the  collection  of  a  debt 
originating  in  that  county,  alleging  that  Collins  is  a 
non-resident  of  the  State.  By  the  Code,  sec.  4311, 
Bub-sec.  4,  bills  against  non-residents  may  be  filed  in 
the  (chancery)  district  in  which  the  cause  of  action 
arose.  And  by  sec.  4307,  if  the  suit  is  properly 
instituted,  attachments,  injunctions,  and  all  other  pro- 
cess known   to   the   court,   and    necessary    to   attiin   the 
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ends  of  justice,  may  be  issued  to  any  other  county* 
So,  also,  by  sec.  4306,  counterpart  summons,  with 
copies  of  the  bill,  may  issue  to  any  other  county  in 
the  State  for  defendants  not  to  be  found  in  the  county 
in  which  the  suit  is  pro|)erly  brought.  The  first 
cause  of  demurrer  assigned  is  therefore  clearly  not 
well    taken. 

The   second   cause  assigned   is   that  the  court   has  no 
jurisdiction   to   enjoin   or    in    any    manner    restrain   the 
proceedings  in  the  chancery  court  of  Lauderdale  county. 
But   if  this   were   so,   it   would   only   be   a    ground    for 
dissolving   the   injunction,    not    for    dismissing   the   bill, 
as   to   the  main  subject-matter   of  which  and  the  parties 
the    jurisdiction,     as     we     have    seen,    is    clear.       The 
injunction,    however,    is   not   as   broad   as    the   demurrer 
assumes.       It    does    not    in     terms    enjoin    the    parties 
from   proceeding   to   prosecute   the   suit   in  the   chancery 
court   of  Lauderdale   county   to   final   deree,  but  inhibits 
the  transfer  of  the  judgment  attached,  and  the  payment 
of  the   amount  due   thereon   until   the   further  order   of 
the   court.       If   the    injunction    was   intended   to   inter- 
fere  with   the   prosecution   of  the   suit,   it    was   improv- 
idently   granted.       For   Collins   had  the  right  to   pursue 
his   action   to   a   successful   conclusion,   if  entitled   to   it, 
and    complainant,    who    acquired    only    a    lien    on    the 
judgment   by   his   attachment,   should   not   be    permitted 
to  deprive   him   of  the  benefit  of  the   action.      A.11  that 
the    complainant    could    justly   claim    was    to    impound 
the   fund   pending   his   suit,  and,  if  successful,  to   appro- 
priate the  proceeds  to  the  satisfaction  of  his  debt.     This 
end   would  be  attained  by  enjoining  the  parties  defend- 
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But  from  assigning  the  attached  debt,  and  receiving 
the  fund,  bat  allowing  the  sait  to  be  prosecuted,  and 
the  proceeds  realized  paid  into  the  receiver  of  the 
court  for  the  benefit  of  whom  it  may  concern.  The 
injunction,  in  that  view,  would  operate  only  on  the 
parties,  not  the  court.  If  the  injunction  is  too  broad^ 
the  chancellor  would  no  doubt  have  modified  it  on 
application.  And  either  party  may  secure  proper  atten- 
tion  to   the   suit   by   the   appointment   of  a   receiver. 

The  remaining  cause  of  demurrer  is  that  the  claim 
of  the  complainant  is  barred  by  the  statute  of  limita- 
tions. This  bill  was  filed  April  2,  1880.  It  alleges 
that  the  firm  of  Collins  &  Wells  was  never  formally 
dissolved,  but  ceased  to  do  business  in  1873  or  1874. 
If  dissolved  after  April  2,  1874,  the  only  limitation 
applicable  to  the  character  of  claim  would  not  have 
attached.  The  presumption  in  this  State  is  in  favor 
of  the  pleader,  and  the  doubt  as  to  the  time  of  dis- 
solution, if  that  were  the  test,  would  enure  to  the 
complainant^s  benefit.  But  the  bill  further  alleges  that 
there  never  has  been  any  partnership  settlement,  and 
the  statute  in  such  cases  does  not  apply :  BoUon  v. 
Dickens,   4   Lea,   569. 

The   defendant  Steele    also    demurrers    to    the    bill, 

relying   upon   the   first   and   second    causes    assigned   by 

Ws  co-defendant.       They   are   equally  unavailing   in   his 

behalf.       He   also   insists   that   he  is  neither  a   necessary 

o^f  permlssable  party,   because,   although   the    demurrer 

doe8   not  say   so,   he    is   merely    the    agent    of   Collins 

bk  co-defendant.       But   the   bill,   and   bis  own  demor-^ 

*er,    ^v^hich  on  this  point  speaks  somewhat  londly,  shows 
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that  he  is  something  more  than  a  mere  agent^  having^ 
or  claiming  a  lien  upon  the  fund  expected  to  be 
recovered  by  the  suit  in  the  chancery  court  of  Lau- 
derdale county.  He  is  therefore  a  necessary  party  to 
the   adjustment  of  the   complainant's  right. 

The   decree   must    be    reversed,   the    demurrer  over- 
ruled^  and   the   cause   remanded  for  further  proceedings. 


Alex.   Murray  and   S.   E.   Ridgely  v.   The  State, 

Ljcense  Privilege.    Merchant  taiiors    Merchant  tailors  are  required  to 
take  out  license  as  a  merchant. 


FROM   SHELBY. 


Appeal   in   error   from   the   Circuit  Court  of  Shelby 
county.      J.  O.  Pierce,   J. 

Lehman  for  Murray. 


Attorney- General  Lea   for  the  State. 

Cooke,  Sp.  J.,   delivered  the  opinion  of  the  Court. 

The  defendants  were  indicted  and  convicted  under 
sec.  682c  of  the  Code,  which  is  as  follows:  No  mer- 
chant shall  commence  or  continue  business  in  any 
county   in  this   State   without   obtaining   a  license   front 
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the  clerk  of  such  county,  in  accordance  with  the 
provisions  of  this  act;  and  every  person  or  individ- 
ual member  of  a  copartnership  so  offending  shall  be 
subject  to  prosecution  for  each  day's  violation  of  this 
law ;  and,  on  conviction,  shall  be  fined  not  less  than 
one   hundred   dollars   for   each   offense/' 

The  iacts  proven  on  the  trial  were,  that  the  de- 
fendants were  copartners  and  carried  on  the  business 
of  merchant  tailors  in  Memphis.  They  kept  on 
hand  a  stock  of  goods,  which  they  purchased  outside 
of  the  State,  and  made  them  up  into  clothing  and  sold 
them  upon  orders  of  their  customers.  When  a  cus- 
tomer desired  a  suifc  of  clothes  or  a  garment  they 
permitted  him  to  select  from  their  stock  the  partic- 
ular piece  of  cloth  or  stuff  he  desired  them  made 
of,  and  they  took  his  measure  and  made  up  the 
articles  of  clothing  and  sold  them  to  him.  They 
kept  in  their  employ  tailors  for  the  purpose  of 
making  up  their  goods  into  clothing  for  their  cus- 
tomers, whom  they  charged  for  the  cloth  of  which 
the  clothing  was  made,  as  well  as  for  the  labor  and 
skill  of  making  them  up.  They  had  been  doing 
business  in  Memphis  for  some  years,  and  always  pre- 
vious to  the  first  of  January,  1883,  had  taken  out 
merchants'  license,  but  at  the  beginning  of  the  present 
year  they  failed  to  take  out  any  license,  but  con- 
tinued to  do  business  in  the  manner  above  stated 
until  the  12th  of  May,  1883,  when  the  indictment 
was  found   against  them. 

During  the   time   they   had  license  they  would  some- 
times sell   a   piece   of    cloth,   or   some   article   of  trim- 
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ming  or  buttons^  to  a  customer^  without  being  made 
up^  but  since  they  had  failed  to  take  out  a  license 
they  had  ceased  to  sell  any  articles  unless  made  up 
into    clothing. 

The  court  was  requested  .by  the  defendants  to 
charge  the  jury  that  persons  who  manufacture  and 
supply  goods  alone  to  the  previous  orders  of  their 
customers,  although  they  keep  on  hand  the  materials 
from  which  the  manufactured  articles  are  produced, 
are  not  merchants,  and  are  not  required  to  have  a 
license,  which,  under  the  statute,  merchants  are  re- 
quired to  procure;  and  if  they  found,  that  the  de- 
fendants, while  they  had  no  license  as  merchants, 
had  a  stock  of  goods  from  which  they  manufactured 
garments  for  customers  as  they  received  orders  for 
making  them,  and  that  this  constituted  their  business, 
they   should   acquit   the    defendants. 

The  court  declined  to  give  this  instruction,  but 
charged  the  jury,  among  other  things  not  excepted 
to,  that  if  the  defendants  had  a  place  of  business  in 
Memphis,  at  which  they  had  a  stock  of  goods  which 
they  used  to  make  up  garments  for  customers,  when- 
ever they  might  receive  an  order  or  orders  for  so 
doing,  and  that  if  they  received  pay  for  such  gar- 
ments made  up  on  such  orders,  then  they  were  mer- 
chants, and  must  procure  license  as  merchants,  and 
their  failure  to  do  so  within  the  period  of  one  year, 
renders  them  guilty  of  the  oflPense  charged  in  the 
indictment;  And  if  they  found  that  the  defendants 
did  business  with  a  stock  of  goods,  by  taking  orders 
for  making  gentlemen^s   garments,   for  compensation   or 


APKIL  TERM,  1883.  221 


Alexand^  v.  Wilkes. 


profit,  chargiDg  for>  both  the  cloth  and  the  work, 
and  securing  fpay  therefor,  etc.,  they  should  convict 
the   defendants. 

This  portion  of  the  charge,  as  well  as  the  refusal 
to  give  the  instruction  asked  for,  is  now  assigned  as 
error. 

We  think  there  can  be  no  question  but  that  the 
defendants  were  merchants  within  the  meaning  of  the 
statute  above  quoted,  and  were  bound  to  obtain  a 
license  in  order  to  carry  on  business  in  the  manner 
above  stated,  and  that  the  charge  given  to  the  jury 
was  correct,  and  that  the  defendant  was  not  entitled 
to  the  instructions  as  requested:  Singleton  v.  Fritsclie, 
4  Lea,  93;  Nafff  Coffman  cfc  Martin  v.  Russell,  2 
Cold.,   37. 

There  is  no  error  in  the  record,  and  the  judg- 
ment must   be   affirmed. 


O.  Alexander  v.  J.  W.  Wilkes,  Executor. 

^^^scfRow.    Promissory  note,    A  promissory  note  may  be  delivered  by  the 
^aker  to  the  payee  upon  condition,  or  as  an  escrow. 


FROM    HAYWOOD. 


-Appeal   in   error  from    the   Circuit  Court  of   Hay- 
^^o^    county.      J.   T.   Carthel,   J. 
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H.  B.  Folk   for  Alexander. 

Jesse  Norment   for  Wilkes. 

Cooper,   J.,   delivered   the   opinion   of   the   court. 

J.  W.  Wilkes  as  executor  of  P.  C.  Wilkes,  de- 
<!eased,  brought  this  action  against  O.  Alexander  on  a 
promissory  note.  The  verdict*  and  judgment  were  in 
favor  of  the  plaintiff,  and  the  defendant  appealed  in 
error. 

The  note  was  in  the  usual  form,  except  that  there 
was  a  scroll  or  mark  for  a  seal  opposite  the  name  of 
each  of  the  two  makers  of  the  note,  J.  C.  Wilson  and 
O.  Alexander,  and  a  third  seal  as  if  for  an  additional 
signature.  The  defendant,  Alexander,  pleaded  that  he 
signed  the  note  as  surety  for  J.  C.  Wilson,  and  in 
renewal  of  another  note  on  which  defendant  and  W. 
J.  Lyle  were  the  sureties  of  Wilson ;  that  he  signed 
the  note  with  the  express  understanding  with  the  plain- 
tiff's testator,  to  whom  the  note  was  payable,  that 
defendant  was  not'  to  be  bound  on  the  same  until  the 
plaintiff's  testator  got  W.  J.  Lyle,  or  some  other 
person  of  equal  solvency,  to  sign  said  note,  and  then 
surrendered  the  old  note;  and  that  the  plaintiff's  tes- 
tator did  not  get  Lyle  or  any  one  else  of  equal  solvency 
to  sign  the  note,  nor  did  he  ever  surrender  the  orig- 
inal  note. 

There  was  proof  introduced  by  the  defendant  tend- 
ing to  show  that  the  delivery  of  the  note  to  the 
payee  was  conditional.  The  trial  judge  charged  the 
jury :     "  If  you   find   from   the  testimony  tjiat  plaintiff's 
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testator  held  a  note  on  J.  C.  Wilson  as  principal^  and 
defendant  and  Lyle  as  sureties^  and  that  the  note  sued 
on  was  executed  by  J.  C.  Wilson  and  defendant^  and 
-delivered  to  Wilkes  the  payee  in  renewal  and  satisfac- 
tion of  the  old  note^  and  was  accepted  by  Wilkes  in 
renewal  and  satisfaction  of  the  old  note^  then  the  plain- 
tiff would  be  entitled  to  recover;  and  this  would  be 
so,  even  though  it  should  appear  that  at  the  time  of 
the  execution  and  delivery  of  the  note  sued  on,  it  was 
stipulated  that  said  Lyle  was  also  to  sign  the  note 
sued  on,  and  defendant  signed  and  delivered  it  to  the 
payee   on    that  condition." 

His  Honor  refused  the  request  of  the  defendant  to 
deliver  the  following  charge :  "  If  you  find  from  the 
proof  that  the  note  sued  on  was  made  by  J.  C.  Wil- 
son as  principal  and  defendant  as  surety,  and  delivered 
to  P.  C.  Wilkes,  the  payee,  with  the  express  agree- 
ment that  defendant  was  not  to  be  bound  on  it  until 
the  original  note  was  delivered  up,  and  the  name  of 
W.  J.  Lyle,  or  some  one  of  equal  solvency  was  pro- 
cured on  the  note,  and  that  P.  C.  Wilkes  accepted 
the  note  on  that  condition,  and  that  the  condition  has 
never  been  complied  with,  then  the  defendant  is  not 
liable  upon  the  note  sued  on,  and  you  should  find  a 
verdict   for  the   defendant." 

The  charge  of  his  Honor,  the  trial  judge,  is  open 
to  objection  that  it  does  not  apply  to  the  testimony 
upon  which  the  defendant  sought  to  rest  his  defense^ 
It  is  true,  the  jury  might  have  found  from  all  the 
evidence  before  them,  in  the  language  of  the  judge> 
*Uhat  the   note  sued   on   was  executed  by  J.  C,  Wilson 
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and  defendant,  and  delivered  to  Wilkes,  the  payee,  ia 
renewal  and  satisfaction  of  the  old  note,  and  was  ac* 
cepted  by  Wilkes  in  renewal  and  satisfaction  of  the  old 
note,"  and  that  the  stipulation  that  Lyle  was  also  to 
sign  the  note  was  a  condition  to  be  performed  by  the 
makers  of  the  note^  not  by  the  payee.  But  the  theory 
of  the  defense  was  that  the  note  was  not  delivered 
and  accepted  at  all,  as  a  completed  instrument,  in  sat- 
iB&ction  of  the  old  note,  but  that  it  was  only  to  be 
accepted  in  satisfaction,  and  the  old  note  delivered  up 
when  another  person  was  procured  to  sign  as  a  co- 
maker. There  was  evidence  upon  which  the  jury 
might  have  found  that  the  delivery  was  not  absolute 
but  conditional.  The  defendant  was  entitled  to  have 
the  law  charged  upon  this  state  of  facts.  The  charge 
has  been  construed  in  the  argument  on  behalf  of  the 
appellee  as  meaning  that  a  note  could  not  be  delivered 
to  the  payee  upon  condition,  or  as  an  escrow,  and 
that  if  so  delivered,  the  condition  would  be  of  no 
avail,  and  the  delivery  absolute.  But  his  Honor  does 
not  say  so.  He  merely  says  that  if  the  note  was  de- 
livered by  the  two  makers,  and  accepted  by  the  payee 
in  satisfaction  of  the  old  note  the  contract  would  be 
complete,  and  the  condition  would  not  affect  the  payee^s 
rights,  which  might  be  true  if  the  condition  was  to 
be   performed   by   the   makers   of  the   note. 

The  charge  which  his  Honor  refused  to  give  does 
raise  the  question  which  has  been  so  fully  and  ably 
argued  by  the  counsel,  and  that  is  whether  a  prom- 
issory note  can  be  delivered  by  the  makers  to  the 
payee   upon   a  condition,   or,   to   use  the  technical  word 
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applicable  to  instruments  under  seal^  as  an  escrow. 
The  instrument  in  the  case  before  us  does  have  a  seal 
or  scroll  affixed  to  the  names  of  the  makers,  but^  as 
the  use  of  private  seals  has  been  abolished  by  the 
Code,   it   is  in   effect  only   a  promissory   note. 

An  escrow,  as  defined  by  the  common  law,  is  a 
written  instrument  delivered  to  a  third  person  to  take 
effect  on  the  happening  of  a  contingency.  The  term 
was  originally  applied  to  a  deed,  but  has  been  extended 
first  to  sealed  obligations,  and  then  to  written  contracts 
generally.  And  it  has  been  usually  held  that  if  the 
instrument  be  delivered  into  the  manual  possession  of 
the  grantee,  it  cannot  operate  as  an  escrow,  though 
the  parties  may  both  have  meant  it  should.  It  will, 
in  such  case,  take  effect  discharged  of  the  condition. 
This  rule  of  the  common  law  was  recognized  in  John- 
son  v.  Branch,  11  Hum.,  521,  and  Brown  v.  Reyn^ 
elds,  5  Sneed,  639.  In  the  first  of  these  cases,  the 
delivery  was  by  the  surety  to  his  principal  to  procure 
an  additional  surety  named,  not  to  the  obligee.  In 
the  second  case,  the  delivery  was  to  the  obligee  to  be 
handed  to  a  third  person  to  keep.  In  Majors  v.  Jfc- 
NeUly,  7  Heis.,  294,  the  delivery  of  the  notes  was  by 
the  surety  to  the  payee  upon  his  agreement  that  they 
should  not  be  operative  until  another  surety  was  pro- 
cared,  and  that  he  would  hand  them  to  the  principal 
obligor  to  procure  the  other  surety,  but  the  payee,  it 
seems,  never  did  hand  the  notes  to  the  principal.  The 
surety  was  relieved  in  this  case,  as  was  the  obligor  in 
the    next  preceding  case  cited.       In   Breeden  v.    Grigg, 

8    Baxt.,    163,   the  delivery    was   by   the   makers  of  the 
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note  directly  to  the  payee,  and  upon  a  condition,  the 
instrument  being  treated  by  the  court  as  an  escrow, 
and  the  maker  was  relieved,  even  after  judgment  at 
law  on  the  note,  upon  a  bill  in  chancery.  The  court 
met  the  objection  that  the  defense  should  have  been 
made  on  the  trial  at  law  by  saying  that  the  remedy 
was   not   clear   and   unembarrassed   at   law. 

From  this  review  of  our  decisions,  it  will  be  seen 
that  the  rigid  rule  of  the  common  law  has  been  modified 
in  this  State  so  as  to  give  relief  both  at  law  and  in 
equity  although  the  delivery  may  have  been  directly 
to  the  payee  or  obligee.  In  Brovm  v.  Reynolds,  which 
was  an  action  of  covenant  at  law,  the  notes  were  de- 
livered to  the  payee  upon  condition,  to  be  by  him 
handed  to  a  third  person  to  be  kept,  but  it  does  not 
appear  that  they  were  ever  turned  over  to  such  person. 
And,  in  any  event,  the  stipulations  of  the  condition 
were  made  with  the  payee,  and  his  undertaking  to 
hand  the  notes  to  another  person  was  itself  a  condi- 
tion. If  a  valid  condition  for  any  purpose  may  qualify 
the  delivery  to  the  payee,  the  logical  result  is  that  the 
delivery  may  always  be  accompanied  by  a  qualifying 
contract.  And  if  equity  will  relieve  in  such  a  case 
even  after  a  judgment  at  law,  the  rule  that  the  de- 
fense cannot  be  made  at  law  becomes  merely  technical. 
If  the  condition  be  such  as  to  prevent  the  instrument 
becoming  the  act  and  deed  of  the  maker  until  the 
contingency  happen,  the  remedy  is  at  law  by  special 
plea  of  non  est  factum.  And  if  the  condition  be  such 
as  to  make  the  failure  to  comply  with  it  a  fraud  upoa 
the   makers,   the   remedy   is  either  at   law   or  in  equity. 
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the  courts  having  concurrent  jurisdiction,  although  less 
embarrassed   In  a   court   of  equity. 

The  written  plea  filed  in  this  case  is  a  special  plea 
of  non  est  factvm.  The  plea,  as  copied  into  the  record, 
does  not  show  that  it  was  sworn  to  as  required  by 
statute  in  all  cases  in  which  the  instrument  is  the 
foundation  of  the  action:'  Code,  sec.  3777.  It  seems 
to  have  been  treated  in  the  court  below,  and  certainly 
in  the  argument  in  this  court  as  a  valid  plea.  The 
absence  of  an  affidavit  has  not  beeu  assigned  as  error, 
nor  do  we  think  the  assignment  could  be  entertained 
for  the  first  time  in  this  court.  The  suit  was,  more- 
over, commenced  before  a  justice  of  the  peace,  and  no 
pleadings  were  required  except  when  prescribed  by 
statute.  The  defense  of  fraud  because  of  the  violation 
of  the  condition  upon  which  a  note  was  delivered 
might  be  made  without  written  plea  if  the  fraud  was 
such  as  not  to  avoid  the  instrument  as  the  act  and 
deed  of  the  makers,  but  not  if  it  amounted  to  a  denial 
of  the   execution   of  the   instrument. 

The  plaintiff  insists  that  the  note  sued  on  was  de- 
livered and  accepted  by  the  plaintiff's  testator  without 
any  condition  binding  on  him.  The  defendant  relies 
upon  the  condition  set  out  in  his  plea.  It  is  for  the 
jury  to  find  the  true  facts  upon  a  correct  charge.  The 
charge  before  us  is  erroneous  because  it  does  not  meet 
the    matters   of  defense   relied   on. 

The  judgment  must,  therefore,  be  reversed,  and  the 
cause   remanded   for  a  new  trial. 
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^5461  Ann  E.  Enochs  v.  John  W.  Wilson  et  aL 

1.  Homestead.    Mortgage.    A  wife,  who  joins  her  hushand  in  convey- 

ing the  land  on  which  they  have  a  homestead  right  of  the  value  pre- 
scribed hy  law,  cannot  afterwards  claim  a  homestead  in  another  part 
of  the  same  tract  of  land  previously  mortgaged  by  the  husband. 

2.  Chancery  Pleadings  and  Practice.     Interlocutory  order.     Appeal, 

Supersedeas.  An  order  appointing  a  receiver  for  the  purpose  of  taking 
possession  of  property  in  litigation,  and  managing  it  for  the  interest 
of  all  parties,  is  in  its  very  nature  interlocutory,  no  matter  at  what 
stage  of  the  case  it  may  be  made,  can  neither  be  appealed  from 
directly  nor  superseded  under  the  special  provisions  of  the  Code 
authorizing  the  supersedeas  of  certain  interlocutory  orders.  But  such 
an  order  is  brought  up  by  a  general  appeal  on  final  hearing,  and 
will  remain  in  force  if  executed,  and  may  be  executed  by  this  court^ 
upon  application,  either  directly,  or  by  procedendo  to  the  court  below. 

8.  Bond.  To  wJiat  extent  not  binding.  The  provisions  of  a  bond  executed 
in  the  progress  of  a  cause  beyond  the  requirements  of  the  law  or  the 
fiat  of  the  judge  are  not  binding. 


FROM    DYER. 


Appeal  from  the  Chancery  Court  at  Dyersburg. 
John  Somers,  Ch. 

Hill  &  Williamson  and   Parks  for  complainant. 

Latta  &  Marshall  for  defendants. 

Cooper,  J.,  delivered   the  opinion   of  the   court. 

James  W.  Enochs,  the  husband  of  the  complainant^ 
Ann  E.  Enochs,  early  in  the  year  1870,  bought  from 
one  person  a  tract  of  land  of  146  acres,  and  from 
another  person   an  adjoining  tract  of  land  of  100  acres. 
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He   resided   with   his   wife    and    children    on    the    tract 
of  land   of  146   acres,   the    two    tracts   constituting  one 
farm,  although   the   tract    of    100   acres    was,   it    seems, 
usually   rented   out   to   tenants.       On   January   5,   1876, 
James   W.    Enochs   conveyed   the   tract   of  100   acres  to 
the   defendant   John   W.    Wilson,  in    trust    to    secure   a 
note    of  the   said    Enochs   executed    on  the   same  day  to 
P.   E.  Wilson    for   about   $1,585,  bearing  interest  at  the 
rate   of  ten    per   centum   per   annum.       The  trustee  was 
authorized,   upon    default   in   payment   of    the    note   and 
interest,   to   sell   the    land    in    satisfaction    of   the    debt 
for   cash.       The   land   thus   conveyed    wos    worth    about 
twenty    dollars   an    acre,    and    the    residue    of    the   land 
of  Enochs  was  of  equal  or  greater  value.       Afterwards, 
on   February   23,    1876,   Enochs    sold    and   conveyed   to 
M.    O.     King    ten    acres    of    the    land    reserved.       On 
March    20,    1876,   Enochs    and    wife    conveyed    seventy 
acres   niore   of  the   land   reserved   to    one    Segroves   for 
the   benefit   of  certain   creditors.       On   March  23,  1877, 
Enochs   sold   and    conveyed    the     residue    of    his    land, 
including   the   improvements   in    which    he    resided    with 
his    family,    to    H.    Fuller,    his     wife^s    father,   for    the 
consideration    of    $2,000.       The    deed    purports    to    be 
by   JameS   W.   Enochs,   but   it  is    signed    by    his    wife, 
and    her   privy   examination   is   taken    to    its    execution. 
The   evidence   leaves   little   doubt   that    this    conveyance 
was    without    consideration    and    made     to     hinder    and 
delay  the    creditors    of   James    W.    Enochs.       He    and 
his   family  continued  to  reside   upon  the  land  as   before. 
He    afterwards    went    into    voluntary    bankruptcy,    and 
received  the   usual   bankrupt  discharge. 
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John  W.  Wilson,  the  trustee  under  the  deed  of 
assignment  made  to  secure  the  debt  to  P.  E.  Wilson, 
undertook  to  foreclose  that  deed  by  a  sale  of  the 
land  in  accordance  with  the  power  conferred,  no  part 
of  the  debt  having  been  paid.  Thereupon,  the  original 
bill  in  this  cause  was  filed,  February  14,  1878,  by 
Ann  E.  Enochs,  the  wife  of  James  W.  Enochs,  against 
her  husband,  John  W.  Wilson  and  P.  E.  Wilson  to  en- 
join the  sale  of  land  by  the  trustee,  and  assert  her  right 
to  a  homestead  therein.  The  Wilsons  answered,  and 
filed  their  answer  as  a  cross-bill  to  have  a  sale  of 
the  land  under  the  trust  deed.  Upon  final  hearing, 
the  chancellor  dismissed  the  original  bill,  and  granted 
the  relief  prayed  by  the  cross-bill.  The  original  com- 
plainant,  Ann  E.    Enochs,   appealed. 

The  chancellor's  decree  was  undoubtedly  correct. 
The  husband  of  the  complainant,  as  the  head  of  a 
family,  had  the  right  by  his  own  conveyance,  .without 
the  wife  joining  therein,  to  make  a  valid  mortgage  or 
trust  assignment  of  a  part  of  the  farm  on  which  he 
was  living,  provided  he  retained  a  sufficiency  of  land 
with  the  improvements  thereon  in  which  he  was  living 
to  constitute  a  homestead  exemption.  And  if  the  wife 
afterwards  join  the  husband  in  mortgaging  or  convey- 
ing the  homestead  reserved,  she  cannot  claim  a  home- 
stead in  the  land  previously  mortgaged  by  the  hus- 
band alone :  Hildebrand  v.  Taylor ,  6  Lea,  659.  The 
land  finally  sold  to  the  complainant^s  father  with  her 
assent,  she  signing  and  acknowledging  the  execution 
of  the  deed  privily  and  apart  from  her  husband,  and 
on   which   the    homestead    improvements    were     located^ 
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was  worth  more  than  the  value  of  the  homestead 
allowed  by  law.  She  had  clearly  no  claim  to  home- 
stead in  the  land  conveyed  to  Wilson,  and  her  bill 
was  properly  dismissed. 

The  chancellor,  upon  final  hearing,  being  satisfied 
that  the  land  conveyed  in  trust  was  not  worth  the 
amount  of  the  debt  secured  and  that  the  debtor  was 
utterly  insolvent,  appointed  a  receiver  to  take  charge 
of  and  rent  out  the  property  pending  further  litiga- 
tion, and  until  the  land  was  sold  under  the  decree 
and  the  sale  confirmed.  And  he  ordered  a  writ  of 
possession  to  issue  to  put  the  receiver  in  possession  of 
the  land  ^*  notwithstanding  any  appeal  prayed  or  granted 
to  the  Supreme  Court."  These  orders  were  embodied 
in  the  final  decree.  The  complainant,  Ann  E.  Enochs, 
by  next  friend,  prayed  and  obtained  an  appeal  from  this 
decree  upon  giving  bond  with  security  for  costs,  which 
was  done.  Afterwards,  upon  application  by  her  to 
one  of  the  judges  of  this  court,  a  supersedeas  was 
granted  to  supersede  the  order  appointing  a  receiver, 
"upon  the  petitioner  giving  bond  with  eecurity  as 
required   by   law." 

Upon  this  state  of  facts,  the  complainants  in  the 
cross- bill  now  move  the  court  to  discharge  the  super- 
sedeas thus  granted,  and  to  grant  them  a  recovery  of 
the  damages  sustained  by  the  supersedeas  upon  the 
bond  executed  in  this  court  in  conformity  with  the 
fiat    of  the  judge   granting   the   supersedeas. 

There  can  be  no  doubt  that  in  a  proper  case  a 
receiver  may  be  appointed  at  the  hearing,  and  as  a  part 
of  the  final  decree:     High  on  Rec,  sec.  109;     Altrrill  v. 
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Elanij  2  Tenn.  Ch.,  513.  Ordinarily,  the  appointment 
of  a  receiver  is  by  interlocutory  order,  for  the  safe 
keeping  of  the  property,  and  no  supersedeas  will  lie  to 
its  execution  under  the  Code,  sec.  3933 :  Bramley  v. 
Tyree,  1  Lea,  531  ;  lioberaon  v.  Roberson,  3  Lea,  50, 
The  same  is  true  of  an  order  granting  a  temporary 
injunction :  McMinnville  &  Manchester  Railroad  Comn 
pany  v.  ITuggins^  7  Cold.,  218.  So  of  an  order  dis- 
solving an  injunction :  Park  v.  Meek^  1  Lea,  78. 
But  when  the  dissolution  of  an  injunction  is  the  con- 
sequence of  a  final  decree,  an  appeal  would  continue 
the  injunction :  Kearney  v.  Jackson^  1  Yer.,  294. 
The  appeal  from  a  final  decree  in  chancery  would  not 
affect  the  functions  of  a  receiver  appointed  by  inter- 
locutory order  who  has  gone  into  possession  of  property 
under  it :  High  on  Rec,  sec.  29.  But  the  effect  of 
such  an  appeal  upon  the  appointment  of  a  receiver 
embodied  therein,  or  made  after  the  final  decree,  seems 
never   to    have   been    definitely   determined. 

In  Merrill  v.  Elaviy  2  Tenn.  Ch..  513,  the  debtor 
defendant  appealed  from  a  final  decree  confirming  a 
sale  of  his  land  under  previous  decrees.  Upon  ap- 
plication of  the  purchaser,  who  was  also  the  complain- 
ant, and  it  appearing  that  the  defendant  was  in 
possession  of  the  land  and  insolvent,  the  chancellor 
api)ointed  a  *  receiver,  first  setting  aside  the  order 
granting  an  appeal,  and  then  giving  the  defendant 
permission  to  change  the  prayer  of  appeal  so  aa 
to  include  the  order  appointing  the  receiver.  This 
court,  upon  appeal,  discharged  a  supersedeas  of  the 
order    granted     by    one    of    the    judges,   and    issued    a 
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mandate  to  the  chancery  court,  in  the  nature  of  a 
procedendo,  "that  the  execution  of  the  decree  as  to  the 
issuance  of  a  •  writ  of  possession  be  proceeded  with'*: 
Payne  v.  Baxter,  2  Tenn.  Ch.,  519.  In  Hoge  v.  Hoi'- 
lister,  8  Baxt.  533,  where  a  similar  order  had  been 
made  by  the  chancellor  for  a  receiver  after  a  decree 
ordering  the  sale  of  realty,  this  court  on  appeal  super- 
seded the  order  upon  the  ground  that  the  appellant, 
who  claimed  a  homestead  right  in  the  lot  in  contro- 
versy, ought  not  to  be  deprived  of  the  possession 
pending  litigation.  Both  of  these  cases  seem  to  con- 
cede the  power  of  the  chancellor  to  appoint  a  receiver 
after  final  decree,  and  while  the  suit  is  yet  in  his 
court,  but  recognize  the  right  of  this  court  to  super- 
vise his  action  when  the  case  has  been  brought  up  by 
appeal. 

An  order  appointing  a  receiver  merely  for  the  pur- 
pose of  taking  possession  of  property  in  litigation,  and 
managing  it  for  the  interest  of  all  parties,  is  in  its 
very  nature  interlocutory,  no  matter  at  what  stage  of 
the  cause  it  may  be  made.  All  of  the  courts  of  this 
State,  and  the  judges  thereof,  are  clothed  with  the 
power  to  appoint  receivers  "for  the  safe  keeping,  col- 
lection, management  and  disposition  of  property  in 
litigation,"  whenever  necessary  to  the  ends  of  sub- 
stantial justice :  Code,  sees.  3768,  3948.  Such  an 
order  can  neither  be  appealed  from  directly,  nor  super- 
seded under  the  special  provisions  of  the  Code  author- 
izing the  supersedeas  of  certain  interlocutory  orders : 
Code,  sec.  3933.  Such  orders,  as  well  as  all  other 
proceedings  in    a    chancery    cause,   are    brought    up   for 
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revision  by  a  general  appeal,  but  remain  in  force 
unless  otherwise  ordered  by  this  court.  If  any  action 
of  the  court  is  required  for  their  execution,  the  applica- 
tion must  be  made  in  such  a  case  to  this  court,  which 
will  either  proceed  directly  or  authorize  the  court 
below   to   act. 

In  the  case  before  us,  the  order  appointing  a 
receiver  was  euperseded  by  the  fiat  of  one  t)f  the 
Judges  of  this  court.  He  granted  the  fiat  upon  the 
ground  that  the  appeal,  which  was  general,  brought  up 
the  entire  case,  as  it  certainly  did.  The  appellees 
might  have  tested  the  question  of  their  right  to  a 
receiver  either  by  moving  to  dismiss  the  supersedeas,  as 
was  done  in  Merrill  v.  Mam  and  Hoge  v.  Hollister,  or 
by  asking  this  court  to  execute  the  order  of  appoint- 
ment. They  did  neither,  but  allowed  the  order  to 
remain  unexecuted.  The  only  bond  demandable  from 
the  appellant  in  this  case,  treating  the  appeal  as  bring- 
ing up  the  unexecuted  order  appointing  a  receiver, 
was  a  bond  for  costs.  The  fiat  of  the  judge  does 
not  prescribe  the  conditions  of  the  bond.  The  bond 
actually  given  under  the  order  of  supersedeas  was 
broader,  but  its  provisions  beyond  the  requirements  of 
the  law  and  the  fiat  of  the  judge  were  not  binding: 
Manning   v.    Beeves,    2    Tenn.    Ch.,    2G3. 

The  decree  below  will  be  affirmed.  The  costs  of 
this  court  and  the  chancery  court  will  be  paid  by 
the   next   friend    of  the   original   complainant. 
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Andrew  Renkert  v.  Joseph  Elliott. 

1.  Pleadings  and  Practice  Band,  attachment.  The  bond  which  is  re- 
quired upon  suing  out  an  attachment,  and  which  the  statute  directs 
shall  be  made  payable  to  the  defendant,  will  enure  to  the  benefit  of 
each  and  all  of  several  defendants  who  may  be  aggrieved,  and  among 
others  to  the  benefit  of  the  defendant  whose  property  is  attached  as 
the  property  of  the  debtor,  although  the  bond  be  made  payable  to  one 
defendant  named  '^ et  al" 

2.  Same.  Same.  If  one  defendant  alone  is  aggrieved,  he  may  sue  in 
his  own  name  avowing  in  his  declaration  that  the  other  defendants 
had  no  interest  in  the  damages  claimed,  or  in  the  name  of  all  of  the 
defendants  for  his  use,  and  the  suit  may  be  continued  in  his  own 
name  if  the  other  plaintiffs  die,  or  if,  at  the  instance  of  his  adversary, 
the  trial  court  compels  him  so  to  do. 

8.  Same.  Same.  Under  attachment  bond  which  follows  the  words  of 
the  statute,  the  obligors  are  liable  to  each  defendant  severally  if  each 
have  a  several  interest,  and  the  surety  for  each  of  his  principals 
severally  as  well  as  jointly. 

4.  Same.  Attachment.  PenaUy  of  bond.  An  attachment  sued  out  under 
the  Code,  sec.  4283,  et  scq.,  is  not  a  jurisdictional  writ,  and  abides  the 
event  of  the  suit  unless  sooner  discharged  by  the  court.  But  such 
an  attachment  ought  not  to  be  discharged  in  toto  for  the  failure  to^in- 
crease  the  penalty  of  the  bond,  but  the  levy  should  be  reduced  so  as 
to  be  within  the  penalty. 

5.  Same.  AUuchment  bond.  State  not  required  to  give.  The  State  cannot 
be  required  to  give  an  attachment  bond,  and  no  liability  can  be 

J  created  on  the  part  of  persons  purporting  to  execute  a  bond   as 

sureites. 

"•  Same.  Same,  Damages.  Where  an  attachment  bill  has  been  filed 
by  a  creditor  against  his  debtor,  to  reach  property  alleged  to  be  held 
by  a  third  person  under  a  title  fraudulent  as  to  the  creditor,  the 
question  whether  the  attachment  was  wrongfully  sued  out  as  to  such 
person  is  not  tested  by  a  discharge  of  the  attachment  for  the  want  of 
an  increased  bond,  or  by  the  dismi^^sal  of  the  suit  at  the  cost  of  the 
defendants  because  the  creditor's  debt  had  been  paid,  or  satisfied  even 
by  a  compromise.  In  such  a  case,  the  question  may  be  made  in  a 
8uit  for  the  damages  occasioned  by  the  wrongful  suing  out  of  the 
iittachment. 
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7.  Same.    Same.     Exemplary  damages.     In  a  suit  on  an  attachment  bond 

against  a  surety,  the  plaintiff  is  not  entitled  to  recover  exemplaiy 
damages  unless  the  princijjal  is  fixed  with  malice,  or  a  wrongful 
abuse  of  the  process. 

8.  Same.     Attachment.     Damages.    Surety  on  bond.    Since  the  adoption  of 

the  Code  a  suit  for  damages  against  a  creditor  for  the  wrongful  suing 
out  of  an  attachment  is  an  action  on  the  facts  of  the  case,  and  the 
mcaJBure  of  damages  is  precisely  the  same  as  in  a  suit  upon  the 
attachment  bond,  malice  and  a  want  of  probable  cause  going  in 
aggravation,  and  a  judgment  in  such  a  case  on  the  merits  in  favor 
of  the  defendant  is  conclusive  between  the  parties,  and  will  enure  to 
the  benefit  of  the  surety,  and  may  be  relied  on  as  res  adjudwata, 
under  the  general  issue  in  an  action  upon  the  bond. 


FROM   SHELBY. 


Appeal  in  error  from  the  Circuit  Court  of  Shelby 
county.    .  J.  O.  Pierce,  J. 

W.  M.  Randolph  and  Wright,  Fowlks  &  Wright 
for   Renkert. 

.  J.  H.  Malone  and  Gaxtt  &  Patterson  for  Elliott. 

Cooper,  J.-,  delivered    the   opinion    of  the   court. 

Action  upon  attachment  bond  in  which  the  verdict 
and  judgment  were  in  favor  of  the  plaintiffs  below, 
and    the   defendant    appealed    in    error. 

On  March  27,  1874,  the  State  of  Tennessee  and 
the  county  of  Shelby  filed  a  bill  in  the  chancery  court 
at  Memphis  against  William  Elliott,  John  D.  Elliott  and 
Joseph  Elliott,  under  which  they  caused  to  be  attached 
three  steamboats  as  the  property  of  William  and  John 
D.  Elliott,  although  the  title  was  in  Joseph  Elliott. 
The     complainants     had      recovered      large    judgments, 


APRIL  TERM,  1883.  237 

Benkert  v.  Elliott. 

« 

amountiDg  to  $72,663.27^  against  one  Wm.  McLean  as 
tax  collector  of  Sbelby  county,  and  the  sureties  on 
his  official  bonds,  among  whom  were  William  Elliott, 
John  D.  Elliott,  Andrew  Renkert  and  P.  R.  Boblen. 
The  bill  sought,  upon  a  return  of  nulla  bona,  to  sub- 
ject to  the  satisfaction  of  these  judgments  the  steam- 
boats, and  charged  that  William  and  John  D.  Elliott 
were  the  owners  of  the  said  steamboats,  the  convey- 
ance to  their  brother  Joseph  Elliott  being  merely 
colorable,  and  intended  to  hinder  and  delay  their  credi- 
tors. The  bill  prayed  for  writs  of  attachment  and 
injunction  to  attach  said  boats,  and  enjoin  their  transfer. 
A  fiat  was  granted  by  the  chancellor  in  these  words: 
^'Upon  complainant  giving  an  injunction  bond  in  the 
sum  of  one  thousand  dollars,  and  an  attachment  bond 
in  the  sum  of  ten  thousand  dollars,  issue  writs  of 
attachment  and  injunction  as  prayed/'  The  attach- 
ment  bond   given    was   as    follows : 

"We,  the  State  of  Tennessee  and  county  of  Shelby, 
and  surety  A.  Renkert  and  P.  R.  Bohlen,  acknowl- 
edge ourselves  indebted  to  William  Elliott  et  al.  in 
the  sum  of  ten  thousand  dollars,  to  be  void  if  the 
said  complainants,  the  State  of  Tennessee  and  county 
of  Shelby,  who  have  this  day  filed  a  bill  in  the  first 
chancery  court  of  Shelby  county,  praying  an  attach- 
ment thereon  against  the  estate  of  said  defendants^ 
William  Elliott  ei  al,  for  the  sum  of  about  $72,663.27, 
and  obtained  the  same  upon  the  execution  of  this 
bond,  shall  prosecute  the  said  attachment  with  effect, 
or,  in  case  of  failure,  pay  the  defendants  all  costs 
which   may  be  adjudged  against  complainants,  and  also 
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all    such    damages    as    defendants    may    sustain   by   the 
wrongful   suing    out  of   the    attachment.       Witness  our 

hands   and   seals   this  —  day  of 187  . 

{Seal.) 

A.   Renkert,  {Seal.) 

P.  R.  BoHLEN.  (Seal.) 
The  attachment  was  issued  and  levied  upon  the 
three  steamboats  on  the  28th  and  30th  of  March, 
1874.  On  June  9,  of  the  same  year  an  order  was 
made  on  the  county  of  Shelby  to  increase  its  attach- 
ment bond  to  the  sum  of  $25,000,  which  was  followed 
in  a  few  days  by  a  further  order  to  make  the  pen- 
alty of  the  bond  $37,500  within  twenty  dajs,  otherwise 
the  attachment  would  be  dismissed.  These  orders  not 
having  been  complied  with,  the  court  on  July  7,  1874, 
made  the  following  order :  "  It  appearing  that  the 
county  of  Shelby  has  wholly  failed  to  execute  the 
attachment  bond  within  the  time  required,  it  is  there- 
fore ordered,  adjudged  and  decreed  by  the  court  that 
the  atta.chment  and  injunction  issued  in  this  cause  on 
behalf  of  the  said  county  of  Shelby  be  and  the  same 
are  hereby  dismissed  and  dissolved,  and  that  said  cause 
be  only  further  prosecuted  by  said  county  of  Shelby 
as  though  the  bill  was  an  original  bill  without  the 
extraordinary  process  of  attachment  and  injunction. 
And  as  to  the  State  of  Tennessee,  the  attachment  and 
injunction   are   retained." 

On  April  1,  1874,  the  complainants  filed  a  petition 
to  have  the  steamboats  sold  as  perishable  property, 
and,  in  November  17,  1874,  an  order  of  sale  was  made 
accordingly.       Under   this    order    one   of  the   boats  was 
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sold,  and  the  sale  confirmed.  January  20,  1875,  the 
Elliotts  were  permitted  by  the  complainants  to  replevy 
the  other  steamboats  upon  their  own  bond  without  se- 
curity, which  was  done.  On  February  24,  1876,  the 
bill  was  taken  for  confessed  against  the  Elliotts,  but  the 
order  was  set  aside  on  June  29,  1875.  The  Elliotts 
then  filed  a  joint  answer  admitting  the  recovery  of  judg* 
ments  as  claimed  by  the  complainants,  but  denying  the 
alleged  fraud  in  relation  to  the  steamboats.  On  Septem- 
ber 6,  1 876,  there  was  filed  in  the  cause  a  paper  writing 
signed  by  the  solicitor  of  Shelby  county,  written  under 
the  style  of  the  case,  as  follows  :  "  It  appears  that  the 
defendants,  William  and  John  D.  Elliott,  have  fully 
paid  off  their  proportion  of  the  defalcation  of  William 
McLean,  former  tax  collector,  and,  consequently,  under 
orcjer  of  the  county  court  passed  at  its  January  term, 
1876,  are  entitled  to  be  discharged  from  all  further 
liability ;  this  suit  so  far  as  the  county  is  interested 
may   be   dismissed   with   costs.'' 

A  compromise  had  been  entered  into  about  January 
20,  1876,  by  which  each  surety  of  McLean  was  per- 
mitted to  release  himself  from  further  liability  by  paying 
his  proportion  of  the  judgments,  after  certain  deductions^ 
which  compromise  agreement  was  entered  on  the  minutes 
of  the  county  court  and  approved  by  the  court.  It 
seems  probable  ^also  that  William  and  John  D.  Elliott 
bad  paid  their  proportion  on  more  of  the  judgments 
before  that  date,  and  even  before  the  filing  of  the  bill. 
There  was  a  stipulation  in  the  agreement  of  compromise 
that  any  excess  of  payment  by  a  surety  beyond  his 
proportion   was   not   to   be   refunded   to   him. 
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On  June  27,  1877,  an  order  was  entered  in  the 
chancery  suit  reciting  that  it  appeared  from  the  state* 
ment  of  the  solicitor  of  the  county  on  file  that  the 
liability  of  the  defendants  to  the  county  had  Keen  paid, 
and  that  the  cause  should  be  dismissed,  ^'  it  is  there- 
fore ordered,  adjudged  and  decreed  by  the  court  that 
the  suit  be  and  is  hereby  dismissed  at  the  defendants^ 
cost  so  far  as  the  interest  of  Shelby  county  is  con- 
cerned." On  February  22,  1878,  the  following  order 
was  made:  '^The  defendants  appear  and  produce  in 
court  the  receipt  of  the  comptroller  whereby  it  appears 
that  the  parties  liable  with  the  said  defendants  in 
the  judgments  in  favor  of  the  State  of  Tennessee, 
described  in  the  bill,  have  since  the  filing  of  the  bill 
fully  paid  and  satisfied  the  same,  and  therefore  move 
the  court  to  order  the  dismissal  of  the  suit,  and 
to  adjudge  the  costs  therefor  against  the  plaintiff; 
it  is  therefore  ordered,  adjudged  and  decreed  that  the 
suit  be  and  the  same  is  hereby  dismissed,  and  that 
the  State  of  Tennessee  recover  of  the  defendants  all 
the  costs  herein  not  disposed  of  by  the  former  decrees, 
and   that   execution   issue   for   the   same." 

On  May  8,  1878,  Joseph  Elliott  instituted  two  suits 
lu  the  circuit  court  of  Shelby  county  against  the  county 
of  Shelby,  Andrew  Kenkert  and  P.  R.  Bohlen  to 
recover  damages  for  the  injury  sustained  by  reason  of 
the  proceedings  in  the  chancery  case.  One  of  these 
suits  was  an  action  on  the  facts  of  the  case,  and  the 
other  upon  the  attachment  bond.  In  both  suits,  a 
nol  pros,  was  entered  by  the  plaintifi^  as  to  Bohlen, 
and  a   demurrer   was   sustained  in   favor  of  the  county. 
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Upon   the  trial   of  the  action   on  the  facts  of  the   case^ 

a    verdict    was    rendered    in    favor    of    the    defendant^ 

Renkert.      The  other  action   is  now   before  us. 

This  action  upon  the  attachment  bond  was  originally 

broaght    in    the    name    of    William    Elliott,    John   D. 

Elliott    and    Joseph    Elliott,     for    the    use    of   Joseph 

Elliott.       Upon    the    demurrer    of   the    defendant    the 

trial  judge   was  of  the  opinion  that   the   action   should 

lie   in   the  name  of   the    party    aggrieved   alone.       For 

this   reason,  and   because  William  and  John  D.  Elliott 

were    then    dead,    the    action    was    so    amended    as    to 

leave  Joseph  Elliott  the  sole   plaintiff.      In    this    atti- 

tnde  of  the  case,   Renkert   being  the  sole  defendant,   a 

trial   was  had,   which   resulted   in  a  verdict  in  favor  of 

the  plaintiff  for  (9,100. 

The  declaration   is,   perhaps,   open    to    the    criticism 

made  that  it  does  assign  as  a  breach  of  the  bond  sued 

on  that  there   was   a   failure  to   prosecute   the  chancery 

Boit  with   effect.       But  it  also   claims  damages   for   the 

wrongful  ^suing    out    of   the    attachment.       And,    after 

verdict  the   declaration   will    be    treated    as    making    a 

defective    statement    of  a    good    cause     of    action,   and 

therefore   sufficient. 

The  defenses  relied  on   were   made  in  one  or   more 

of  several   modes,    namely,   by  demurrer  to  declaration, 

hj  plea,  by  objection  to  the  admisssion  of  evidence,  and 

by  request  for  particular    charges    to    the   jury.       The 

details  of    the    case    need    not    therefore    be    followed. 

It  will   be    sufficient    to    notice    the    points    made    and 

discussed   by  counsel. 

The  attachment  bond   sued  on  is,  it  will  be  re  mem- 
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bered,  made  payable  to  "  William  Elliott  et  al."  The 
first  point  insisted  upon  in  defense  is  that  Joseph 
Elliott  is  not  named  as  payee,  or  entitled  to  sue  on 
the  bond.  The  argument  in  support  of  the  position 
is  based  partly  on  the  form  of  the  bond,  and  partly 
on  the  assumption  that  an  attachment  bond  is  only 
intended  to  indemnify  the  persons  whose  property  is 
sought  to  be  attached.  The  statute  which  prescribes 
the  form  of  an  attachment  bond  directs  that  it  shall 
be  made  payable  to  the  ^' defendant  ^' :  Code,  sec.  3471. 
And  it  is  not  denied  that,  by  an  elementary  rule  of 
construction,  the  singular  number  used  in  a  statute  will 
include  the  plural  where  the  word  is  intended  to 
designate  all  of  a  class.  The  objection  is  that  the 
words  ^' et  aV  has  no  definite  meaning.  But  it 
might  just  as  well  be  said  that  the  letter  "v,"  when 
found  between  the  names  of  the  plaintiff*  and  defend- 
ant to  a  suit,  has  no  meaning.  The  words  in  ques- 
tion, as  abbreviation,  ^re  in  common,  and  every  day 
use  in  writs,  pleadings,  style  of  cases,  and  entries  on 
the  minutes  and  dockets  of  the  court,  and  are  known 
to  mean  "  and  another "  or  "  and  others,'*  as  the  oase 
may  be.  The  law  required  the  bond  to  be  made 
payable  to  all  of  the  defendants  named  in  the  bill, 
for  the  benefit  of  whom  it  might  concern.  The  clerk, 
or  other  draftsman  of  the  bond,  made  the  bond  pay- 
able to  one  of  the  defendant^  by  name,  and  to  the 
other  defendants  by  the  form  of  words  usually  adopted 
for  the  purpose.  In  a  case  in  which  this  precise 
form  of  words  was  used,  neither  the  court  nor  the 
counsel  thought    it    necessary    to    allude    to    the    fact: 


APRIL  TERM,  1883.  243 

Eenkert  v.  Elliott. 

White  V.  JBovrman,  10  Lea,  65.  The  bill  of  the  State 
and  county  did  not  seek  an  attachment  against  the 
estate  of  William  and  George  D.  Elliott.  It  specified 
the  three  steamboats  as  property  to  be  attached,  and 
stated  that  Joseph  Elliott  claimed  and  held  the  title. 
If,  in  fact,  these  steamboats  belonged  to  Joseph 
Elliott,  he  was  beyond  question  the  "defendant  most 
interested  in  the  security  intended  to  be  furnished  by 
the   bond,   and    entitled    to   its  benefits. 

A   more   difficult   question  is  in   whose   name,  where 
there     are     several     defendants,    the    action    should    be 
brought  to   recover  damages   for  a   breach  of  the  bond. 
The   statute   undoubtly   intended   that  the    bond    should 
enure    to     the     benefit    of    each    and    every    defendant 
aggrieved   by   the   suing   out   of  the  writ  of  attachment. 
If  the   defendants   have    all    a    common    interest,   as   in 
the   case   of  partners,   the   suit   should,   of  course,   be  in 
the   name    of   all    of    them.       On    the    other    hand,   if 
only   one   of  several   defendants   was   in   fact   injured,   it 
is   equally   clear   he   alone   might   sue.       And   in  such  a 
case,   he   might   bring   the   suit   in   the   name   of  all   for 
his   use,   or   in   his   own   name   with    an    averment   that 
he    only    was     aggrieved.       Where     there     are     several 
defendents,   each  of  whom  may  be  aggrieved  in  his  own 
right,    the   question   becomes   more   complicated,  and  the 
authorities    are    in    conflict:     Drake    on   Alt.,   sec.    163. 
If  each   is   allowed   to   sue   for   himself,   the    penalty   of 
the  bond   might    be    exhausted    in    the    first    recovery, 
leaving   the   other    parties    without    redress.       To    meet 
this  difficulty,   as   well   as  to   prevent  a  multiplicity   of 
suits,   the  suit  ought,   it    would    seem,    to    be    brought 
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in  the  name  of  all;  leaving  the  recovery  to  be  divided 
timong  them  as  they  might  show  themselves  entitled. 
In  this  State^  an  action  by  one  defendant  has  been 
sustained  where  the  declaration  averred  that  the  other 
defendants  had  no  interest  in  the  particular  damages 
<;laimed:  White  v.  Bowman,  10  Lea,  55.  In  another 
case,  it  has  been  held  that  even  the  cause  of  action 
of  one  defendant  might  be  split,  and  an  assignee  of 
the  bond  under  a  general  assignment  in  bankruptcy 
of  the  defendant's  estate  might  sue  and  recover  for 
any  injury  to  the  property  attached,  while  the  defend- 
ant himself  might  recover  for  the  injury  to  his  busi- 
ness, reputation,  and  character  by  reason  of  the  attach- 
ment  of  the  same  property,  both  being  of  course 
entitled  to  exemplary  damages  if  the  case  be  one  for 
such  damages:  Doll  v.  Cooper^  9  Lea,  676.  I  was 
of  opinion  that  such  a  splitting  of  actions  was  not 
in  accord  with  the  principles  of  common  law,  nor 
authorized  by  statute,  and  dissented  from  the  latter 
ruling.  No  difficulty  exists  in  the  case  before  us. 
The  suit  was  brought  in  the  name  of  all  the  obligees 
for  the  use  of  the  plaintiff,  and  the  defendant  cannot 
complain  that  the  action  is  now  in  the  name  of  the 
plaintiff  alone.  For  the  result  has  been  brought 
about  by  his  own  action.  It  appears,  moreover,  that 
the   other   two   plaintifis  are   dead. 

The  attachment  bond  is  conditioned  for  the  pay- 
ment of  all  such  damages  as  defendant  may  sustain, 
and  not  in  terms  for  the  several  damages  of  each 
-defendant.  But  it  does  not  follow,  as  contended  for  by 
the  defendant's  counsel,  that  the  words  only  import  ffae 
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payment  of  the  joint  damages  of  all  of  the  defendants. 
The  bond  follows  the  words  of  the  statute  except  that 
it  uses  the  plural  instead  of  the  singular  number. 
The  object  of  the  statute,  as  we  have  seen,  was  to- 
indemnify  each  defendant  if  each  has  a  separate  inter- 
est, as  well  as  all  of  the  defendants  collectively  if  they 
have  a  joint  interest.  In  like  manner,  where  a  person 
is  a  surety  for  more  than  one  principal,  it  is  the  settled 
law  of  this  State  that  he  is  bound  for  his  principals^ 
severally  as  well  /as  jointly  :  KeUy  v.  Gordon,  3  Head, 
683;  McCabe  v.  SuUon,  7  Lea,  248.  The  bond 
must  be  read  by  the  light  of  the  statute,  and  will  be 
held  to  have  been  executed  in  accordance  therewith, 
unless  the  language  unmistakably  expresses  the  con- 
trary. The  statue  requires  the  bond  to  be  executed 
by  the  plaiutiff,  his  agent  or  attorney,  and  it  may  be 
a  question  whether  a  bond  not  thus  executed  would 
prevent  the  discharge  of  the  attachment.  But  if 
not  thus  executed,  the  boud,  being  amendable,  is 
voidable,  not  void,  and  if  acted  upon  is  binding  on 
those  who  do  execute   it:     Drake  on  Att.,   sec.    150. 

The  breach  of  the  bond  is  that  the  damages  sus- 
tained by  the  defendants  have  not  been  paid  if  there 
has  been  a  failure  to  prosecute  the  attachment,  with 
effect.  In  the  case  of  an  original  or  ancillary  attach- 
ment, the  defense  must  be  made  generally  by  plea  in 
abatement  attacking  the  ground  on  which  the  attachment 
has  been  sued  out.  But  a  failure  to  successfully  prose- 
cute the  cause  of  action  might  equally  show  that  the 
attachment  was  wrongfully  sued.  The  bill  of  the 
State   and   county    in    the   case   under   consideration    was 
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a  bill  under  the  Code,  sec.  4283,  et  seq.^  to  reach 
equitable  assets  of  a  judgment  debtor  in  the  hands  of 
a  third  person  under  an  alleged  fraudulent  conveyance 
or  device.  The  attachment  in  such  a  case  is  not 
jurisdictional,  but  merely  a  writ  to  impound  the  prop- 
erty pending  litigation.  It  takes  the  place  of  a  writ 
of  injunction,  and  the  appointment  of  a  receiver  at 
common  law.  It  is  not  what  is  called  a  writ  of 
attachment  at  law  upon  the  propriety  of  the  issoanoe 
of  which  an  issue  may  be  made  and  tried  independ- 
ently. It  abides  the  event  of  the  principal  litigation 
unless  the  court  sees  proper,  upon  good  cause  shown, 
to  discharge  it  upon  an  application  made  for  the  pur- 
pose in  the  same  way  that  an  application  may  be 
made  to  dissolve  an  injunction  or  discharge  a  receiver. 
The  penalty  of  the  bond  rested  in  the  discretion  of 
the  chancellor:  Code,  sec.  4289.  He  had  the  right 
to  demand  a  new  bond  with  an  additional  penalty  for 
the  protection  of  the  defendants,  and  to  discharge  the 
attachment  for  sufficient  cause.  What  he  should  have 
done  upon  the  failure  of  the  county  to  give  the 
additional  bond  required  was  not  to  discharge  the 
attachment  in  ioto,  but  to  have  reduced  the  levy  of 
the  attachment  to  so  much  of  the  property  as  was 
covered  by  the  penalty  of  the  bond  originally  given  : 
Code,  sec.  4451.  But  his  action  in  discharging  the 
attachment  altogether,  although  erroneous,  was  not 
void.  From  that  moment,  as  properly  held  by  the 
circuit  judge,  the  liability  of  the  county  and  its  sure- 
ties under  the  attachment  bond  necessarily  ceased. 
The  bond   was   clearly   void    as    to    the    State    as    also 
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held  by  the  trial  judge,  and  no  liability  on  the  part 
of  the  sureties  was  created  thereby,  for  .the  obvioua 
reason  that  there  can  be  no  surety  without  a  principal. 
The  judgments  on  which  the  bill  of  the  State  and 
county  was  based  were  valid,  subsisting  judgments^ 
and  for  a  much  larger  amount  than  the  payment  then 
made  therein,  including  the  payments  obtained  by  the 
sale  of  the  property  of  William  and  John  D.  Elliott 
mentioned  in  their  answer.  The  judgment  creditors 
had  the  legal  right  to  proceed  against  the  property  of 
any  of  the  judgment  debtors.  The  bill  was  therefore 
properly  filed  for  the  purpose  of  reaching  the  property 
and  effects  of  these  defendants,  and,  of  course,  the 
steamboats  attached,  if  indeed  they  had  an  interest  in 
them.  The  State  and  county  had,  however,  no  demand 
against  Joseph  Elliott,  and  their  bill  was  wrongfully 
filed  against  him,  and  the  attachment  wrongfully  sued 
out  as  to  him  unless  his  claim  and  title  to  the  steam- 
boats mentioned  in  the  bill  were  in  fact  merely  col- 
orable. That  question  was  in  no  way  tested  by  the 
proceedings  which  eventuated  in  the  order  •  of  the  court 
discharging  the  attachment,  or  in  the  order  itself. 
The  inability  or  unwillingness  of  the  county  to  give 
another  bond  was  not  in  fact  or  in  law  a  recognition 
of  Joseph  Elliott's  title,  nor  was  the  order  of  the 
court  an  adjudicature  that  the  writ  had  been  wrong- 
fully sued  out.  The  subsequent  dismissal  of  the  suit 
with  the  consent  of  the  county  court,  because  "  William 
and  John  D.  Elliott  had  paid  off  their  proportion  of 
the  defalcation  of  McLean,^'  would  not  on  its  face 
imply   that    the    suit   had    not   been    successfully   prose- 
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cuted.       Nor   would  the   fact  that  the  liability  had  been* 
compromised   pending    the   litigation   upon   the  terms  of 
each    surety    paying    his    proportion    of   the  debt,   and 
that  the   Elliotts  had   paid  their   share   before  suit  was 
brought.       For  the  county   may  have   been   induced   to- 
make    the    compromise    by    payments    made    by    other 
sureties,   and  by   motives  of   kindness    to    the    debtors. 
There  is   not    the    least    pretense    that    the    judgments 
sued   on  were   not    valid   judgments    which    could   have 
been   enforced    against    the    defendants.       On   the   other 
hand,    the    entry    of    dismissal    could    in    no    sense    be 
considered     a     successful    prosecution    of    the    suit    as 
against  Joseph   Elliott.       Nor   could  it  be  said   that  he^ 
as  an   obligee    of   the    attachment    bond,   prevented   the 
county   from    prosecuting    the    suit    with    effect    because 
his   co-obligee   compromised   the   debt   sued   on   with  the 
county.       The     suit    was    necessarily    terminated    by    a 
satisfaction   in   any    way    by   the    debtors    of   the   com- 
plainant's debt,   and   could   not   be   retained   to   try   the 
abstract  question   of  the  colorable   or   real   character   of 
Joseph   Elliott's   claim   to   the   property  attached.       And 
if  the   compromise   upon   such    favorable    terms    to    the 
debtors   might   be   considered   as   suggesting   a   doubt   on 
the  part  of  the  complainants  of  the  justice  of  their  claim 
against  Joseph    Elliott,   the    acquiescence    of    the    latter 
in   a  judgment   against   him   for   the   costs    would    indi- 
cate  that  he   himself   did   not   feel   altogether   secure   in 
his   claim.       The    trial    judge    was   right    therefore,    ia 
treating  the   question   as   an    open    one,   not    settled    by 
the   original   suit,   and   to   be   determined   in    the  actioa 
on  the  bond. 
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The  action  being  upon  the  bond^  the  trial  judge 
told  the  jury  properly  that  the  liability  of  the  de- 
fendant Renkert  was  exclusively  as  surety  for  the 
county,  and  that  he  would  only  be  liable  for  ^such. 
damages  as  could  be  recovered  against  his  principal. 
These  damages  his  Honor  said  must  be  the  natural, 
proximate,  legal  result  or  consequence  of  the  suing  out 
of  the  attachment.  "  In  addition,"  he  said,  "  if  the 
jury  find  that  the  attachment  was  sued  out  either  with 
malice  or  ill  feeling  towards  the  defendant,  Joseph 
Elliott,  or  that  it  was  done  so  recklessly  as  to  indi- 
cate a  willful  or  wanton  disregard  of  the  rights  of 
the  plaintiff,  then  the  jury  might  give  exemplary  dam- 
ages." There  is  not  the  least  t€stimony  in  the 
record  to  show  that  the  county  or  its  oflBcers  were 
actuated  by  malice  towards  Elliott,  or  that  the  levy  of 
the  attachment  was  made  in  a  wanton  or  reckless 
manner.  The  counsel  of  the  defendant  in  error  have 
not  seriously  insisted  upon  the  correctness  of  this  part 
of  the  charge.  They  contend  that  it  is  clear  from 
the  evidence  that  the  jury  gave  only  actual,  and 
not  exemplary  damages.  The  attachment  was  levied 
on  the  last  days  of  March  and  discharged  upon  the 
7th  of  the  following  July,  a  few  days  over  two  months. 
The  verdict  seems  to  be  rather  large  for  the  actual 
damages  by  detention  for  that  period,  the  property 
being   in   cusiodia   legis. 

Another  serious  question  arises  upon  one  of  the 
rulings  of  the  trial  judge  on  the  admission  of  evi- 
dence. It  will  be  remembered  that  on  the  very  day 
this     action    was     commenced,    Joseph    Elliott    brought 
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another  suit  against  the  county  of  Shelby  and  Andrew 
Renkert  to  recover  damages  for  the  same  cause.  This 
suit  resulted  in  favor  of  the  county  upon  demurrer  to 
the  merits^  and  in  favor  of  B.enkert  upon  trial  by 
the  verdict  of  a  jury.  The  judgment  was  a  bar  to 
another  action  between  the  parties :  Parks  v.  Clift,  9 
Lea^  524.  The  record  of  this  suit  was  offered  as 
evidence  by  the  defendant  under  the  general  issue  to 
show  a  former  adjudication  of  the  same  matters,  and 
was  rejected  by  the  court.  The  record  shows  that 
the  action  was  on  the  facts  of  the  case.  The  first 
count  alleged  that  the  original  bill  was  filed  and  the 
attachment  sued  out  maliciously  and  without  probable 
cause.  The  second  count  was  for  the  wrongful  filing 
of  the  bill  and  suing  out  of  the  writ.  The  other 
two  counts  were  a  repetition  of  these  with  the  addi- 
tion that  the  defendants  combined  and  confederated 
with  the  State  of  Tennessee  and  P.  R.  Bohlen  to  sue. 
A  former  judgment  may  be  shown  in  evidence 
under  the  general  issue,  as  well  as  pleaded  in  bar^ 
and  is  equally  conclusive:  Warwick  v.  Undenoood,  3 
Head,  338:  1  Gr.  Ev.,  sees.  530,  531;  Freeman  on 
Judgments,  sec.  284.  It  has  also  been  held  by  this 
court,  that  where  suit  is  brought  against  a  surety  for 
a  debt  from  which  the  principal  has  been  discharged 
by  a  court  of  competent  jurisdiction,  the  surety  is 
entitled,  upon  proof  of  the  fact  of  valid  discharge, 
to  rely  upon  the  judgment  of  discharge  as  an 
estoppel  either  at  law  or  in  equity ;  and  that  this 
must  be  regarded  as  an  exception  to  the  general  rule 
of  res  inter  alicts  acta:     Gill   v.  Morris,  11    Heis.,  614* 
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The  county  was  discharged  from  all  liability  to  the 
present  plaintiff  for  the  cause  of  action  then  sued 
upon.  And  the  question  is  whether  the  discharge^ 
there  being  no  doubt  of  the  validity  of  the  proceedings^ 
enures  to   the   benefit   of  the   surety. 

The   suit   was  against   the   county  of  Shelby  and  the 
present  defendant,   but,   except   upon   the   counts  charg- 
ing a   confederacy,   it   was  several  as   to  each  defendant^ 
and    a    several    judgment    might    have    been    rendered : 
Code,    sec.    2972.       It   has   been   uniformly  held  by   the 
courts   that  the   remedy  of  a   defendant  for   a   wrongful 
attachment   by   an   action   for   a  malicious   prosecution  is 
not   affected   by   the   execution   of  an    attachment   bond : 
Drake   on    Att.,   sec.    154.       Our   cases    are    in    accord: 
Smith    v.    Story,    4    Hum.,    169;     Smith     v.     Eakin,    2 
Sneed,   456.       It   was   plainly  the   opinion    of  the   court 
in  these  cases  that  the  common  law  action  thus  reserved 
was  the   action    for    malicious    prosecution,    in    which   it 
was   necessary    to    prove    both    malice    and    a    want   of 
probable   cause.       And   that   view  was  followed  in  Sloan 
V.   IfeOrackeTif   7    Lea,   626,   although    not    essential    to 
the  point   actually   ruled.       But   these   early   cases   were 
decided   when   the   old   system   of  forms    of   action    was 
Btill    in    force.       The    limitation    of   actions,   and   other 
rights    were    defended     upon     these     forms,    and     rigid 
adherence   to  them   required.       The    Code   abolished   the 
system,    and,    in    effect,   allowed    all    actions,   either   in 
tort  or   contract,   to  be   brought   upon    the   facts   of  the 
case:     Code,   sec.    2746,   et  acq.       A  party  aggrieved  by 
the   wrongful   suing   out   of   an    attachment     is    entitled 
to  recover  damages   therefor.       He  may  sue  the  attach- 
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ing  creditor  for  these  damages  either  od  the  bond^. 
ii  the  creditor  has  siened  it  as  an  obligor,  or  oa 
the  fiicts  of  the  case.  The  latter  is  perhaps  his  only 
remedy,  if  the  creditor  is  not  a  party  to  the  bond. 
In  both  cases  the  action  is  really  on  the  facts  of  the 
oase,  and  the  measure  of  damages  precisely  the  same, 
the  damages  on  the  bond  being  limited  by  the  pen- 
alty :  Jennings  v.  Joiner,  1  Cold.,  645  ;  DoU  v.  Cooper, 
9  Lea,  574.  Malice  and  want  of  probable  cause  go, 
in  both  cases,  in  aggravation  of  damages.  The  weight 
of  authority  sustains  these  views,  the  decisions  in  this 
State  being  treated  as  exceptionjl :  Drake  on  A.tt., 
sec.   158. 

The  reason  for  the  rulings  is  that  the  expression 
of  legislative  will,  in  designating  the  terms  of  the 
attachment  bond,  plainly  indicates  that  the  mere  wrong- 
ful recourse  to  the  process  of  attachment  is  a  sufficient 
cause  of  action,  and  that  malice  is  important  only  in 
connection  with  the  question  of  damages.  If  it  were 
otherwise,  and  the  attaching  creditor  had  failed  as  in 
the  present  case  to  go  upon  the  bond,  and  the  surety 
had  become  insolvent,  the  aggrieved  party  might  per- 
haps have  no  remedy  against  the  principal  unless  he 
could  show  both  malice  and  want,  of  probable  cause, 
which  would  be  contrary  to  the  express  object  of  the 
statute.  And  at  any  rate  the  party  has  his  election 
to  sue  on  the  bonds  or  the  facts,  and  would  be 
equally  concluded  by  the  judgment.  Accordingly,  iu 
a  recent  case  at  Memphis,  where  the  injured  party 
sued  the  attaching  creditor  in  the  Federal  Court  upon 
the  facts   of  the   case,    Judge    Hammond    held    that   he 
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could  recover  the  actual  damages  sustained,  whether  there 
was  any  malice  and  want  of  probable  cause  or  not : 
Jerman  v.   Stewart^   12   Fed.   Rep.,   266. 

In  this  view,  the  discharge  of  the  county  in  the 
suit  on  the  facts  of  the  case  enured  to  the  benefit  of 
the  surety  as  res  adjudicata,  and  the  trial  judge  erred 
in   excluding  the   record   of  that   suit  from   the  jury. 

The   judgment    must    be    reversed,    and    the    cause 
remanded   for  further  proceedings. 

The   case    of   Shelby    county    t;.    Renkert   shares   the 
fate   of  this  case,   and   is  reversed   and   remanded. 


Frazier  v.  Browning. 

Chancery  Jurisdiction.  EjeetineiU,  By  the  act  of  1877,  ch.  97,  the 
chancery  court  hue  the  same  jurisdiction  as  the  circuit  court  in  all 
cases  of  ejectment  for  land.  The  fact  that  the  land  is  of  less  value 
than  fifty  dollars  does  not  deprive  the  chancery  court  of  jurisdiction. 


FROM    GIBSON. 


Appeal  from  the  Chancery  Court  at  Trenton.     John 
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T.  E.  Harwood  for  Kelton. 
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Freeman^  J.,  delivered  the   opinion   of  the   court. 

This  bilb  is  filed,  October,  1879,  to  enjoin  the 
execution  of  a  writ  of  possession  in  an  action  of 
forcible  entry  and  detainer,  in  which  defendant  had 
recovered  possession  of  part  of  about  one  acre  of 
land  from  complainant,  and  seeks  also  to  have  com- 
plainant's title  declared  to  the  whole  of  the  one  acre, 
or   thereabouts,   in   dispute   between   the   parties. 

We  have  carefully  examined  the  record,  and  with- 
out  discussion   at   large,   give   our   conclusions. 

Before  doing  so,  however,  it  is  proper  to  dispose 
of  a  question  of  law  presented  by  a  plea  in  abate- 
ment filed  by  defendant.  This  plea  raises  the  ques- 
tion, whether  the  chancery  court  has  jurisdiction  of 
the  subject-matter,  by  averring  that  the  matter  in 
controversy   is  not   of  the    value   of  fifty  dollars. 

It  is  now,  after  some  fluctuation,  the  settled  rule 
of  this  court  that  the  court  of  chancery  has  not 
jurisdiction  in  ordinary  cases  where  the  matter  is  less 
than  fifty  dollars,  sections  4280  and  4281  being  dis- 
tinct and  clear  on  this  question.  See  Malone  v.  Dean, 
9  Lea,  336.  But  by  the  act  of  1877,  ch.  97,  p.  119, 
to  increase  the  jurisdiction  of  the  chancery  court,  it 
is  enacted,  "  that  jurisdiction  of  all  civil  causes  of 
action  now  triable  in  the  circuit  court,  except  for 
injuries  to  person,  property  or  character,  involving 
unliquidated  damages,  are  hereby  conferred  upon  the 
chancery  court,  which  shall  have  and  exercise  con- 
current jurisdiction  thereof  along  with  the  circuit 
court.''       By   Code,   sec.   4230,   the   circuit  courts   have 
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jurisdiction  concurrent  with  justices  to  the  extent  of 
the  jurisdiction  of  the  latter,  of  all  debts  and  de- 
mands on  contract  over  fifty  dollars;  and  by  the 
general  provisions  of  the  Code  regulating  the  action 
of  ejectment,  that  court  had  jurisdiction  in  all  cases 
of  ejectment  for  land.  It  is  certain  the  circuit  court 
could  have  tried  and  determined  the  title  involved 
in  this  case.  It  is  not  excluded  by  the  limitation 
cited,  this  not  being  a  debt  or  demand  on  contract, 
but  a  suit  for  the  recovery  of  possession  of  land, 
after  an  adjudication  of  the  title.  It  is,  in  fact,  an 
ejectment  bill,  or  an  action  of  ejectment  in  the 
chancery  court.  This  being  so,  the  court  of  chancery, 
by  the  act  of  1877,  has  the  same  jurisdiction  as  the 
circuit  court.  The  matter  being  of  legal  cognizance, 
the  chancery  court,  by  this  act,  has  concurrent  juris- 
diction with  the  court  of  law  in  such  a  case.  The 
case  of  Malone  v.  Dean  was  a  bill  to  enforce  a  ven- 
dor's  lien,   a   matter    of    purely    equitable    jurisdiction, 

and   not  affected   by  the  act  of  1877. 

****** 

Upon   the  facts,  the  chancellor's  decree   is  reversed, 
and  the   bill   dismissed. 
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John  C.  Glenn  v.  William  Moore  et  al. 

Chancery  Coubt  Jurisdiction.  UnliquidaUd  damages.  An  officer  to  sat- 
isfj  an  execution  levied  upon  some  wheat,  a  tupersedeas  from  the  cir- 
cuit court  issued.  The  clerk  took  insufficient  bond ;  wheat  was  re- 
leased by  the  officer,  and  disposed  of  by  the  debtor,  who  was  insolvent. 
Upon  bill  in  chancery  court  to  hold  the  clerk  and  sureties  upon  his 
official  bond  liable  for  the  value  of  the  wheat,  upon  demurrer  for 
want  of  jurisdiction  in  the  chancery  court.  Held:  That  the  action 
was  not  for  "  unliquidated  damages,^'  and  that  the  chancery  court  had 
jurisdiction. 


FROM   GIBSON. 


Appeal  from  the  Chancery  Court  at  Trenton.    John 

SOMERS,    Ch. 

M.  M.  Neil  and  McFarlanb  &  Bobbitt  for  com- 
plainant. 

Spl.  Hill  and  McDearmon  &  Tyreb  for  defend- 
ants. 

Cooke,  Sp.   J.,   delivered   the   opinion   of  the   court. 

The  complainant  recovered  a  judgment  before  a 
justice  of  the  peace  of  Gibson  county  against  one 
Davidson  for  about  $220,  upon  which  execution  was 
issued  and  levied  upon  some  230  bushels  of  wheat. 
Davidson  preferred  a  petition  to  the  circuit  judge, 
and  obtained  a  fiat  directed  to  the  clerk  of  the  cir- 
cuit court  ordering  a  supersedeas  to  issue,  to  super- 
sede said  execution,  upon  the  petitioner  executing 
bond   with   security   as   required   by   law. 
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The  respondent,  William  Moore,  who  was  the  clerk 
of  the  circuit  court,  carelessly  and  negligently  and 
in  violation  of  his  duty  as  such  clerk,  took  an  un- 
authorized and  insufficient  bond,  with  insolvent 
security,  and  issued  the  supersedeas,  by  virtue  of 
which  the  wheat  was  released  by  the  officer  making 
the  levy,  and  disposed  of  by  Davidson,  who  was  in- 
solvent. 

The  petition  for  supersedeas  was  dismissed  by  the 
circuit  court,  and  this  bill  has  been  filed  against  tho 
clerk,  William  Moore,  and  the  other  respondents, 
who  are  his  sureties  upon  his  official  bond,  seeking 
to  have  an  account  of  the  amount  and  value  of  the 
wheat  so  levied  upon  and  released,  and  a  decree  for 
the  same,  upon  the  ground  of  the  failure  of  said 
Moore  to  discharge  his  duty  as  such  clerk  according 
to  law  and  the  requirements  of  his  official  bond, 
by  not  taking  and  requiring  a  good  and  sufficient 
bond,  with  solvent  and  responsible  sureties,  before 
issuing   said   supersedeas. 

There  was  a  demurrer  to  the  bill,  which  was 
overruled,  and  the  respondents  required  to  answer* 
Proof  was  taken,  and  account  was  ordered  according 
to  the  prayer  of  the  bill,  as  to  the  amount  and 
value  of  the  wheat  levied  upon  and  released,  and  a 
report  in  obedience  thereto  by  the  master,  which  was 
confiriaed,  and  a  decree  rendered  against  the  respond- 
ents for  the  amount  so  ascertained,  from  which  they, 
or  some  of  them,   have   appealed   to   this   court. 

The   only    question    which    is     now     insisted     upon 

"Was  raised  by  the   demurrer,    the    cause    of    demurrer 
17 —  VOL.  11. 
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assigned  being  ^Hhat  a  court  of  equity  has  no  juris* 
diction  of  the  subject-matter  of  this  bill^  the  same 
being  only   cognizable  at  law/'   etc. 

This  raises  the  question  as  to  whether  this  case 
falls  within  the  exceptions  of  ^the  act  of  1877,  ch, 
97,  entitled  an  act  to  increase  the  jurisdiction  of  the 
chancery  court,  the  second  section  of  which  act  is  as 
follows :  ^^  That  from  and  after  the  passage  of  this 
act,  no  demurrer  for  want  of  jurisdiction  of  the 
oause  of  action  shall  be  sustained  in  the  chancery 
court  except  in  cases  of  unliquidated  damages  for 
injuries  to   person,   property   or  character." 

The  facts  of  this  case  do  not  bring  it  within  the 
above  exception,  or  constitute  an  injury  to  property 
within  the  meaning  of  said  act.  By  the  levy  of  the 
execution  the  title  to  the  specific  property  was  vested 
in  the  o£Glcer  for  the  satisfaction  of  the  judgment. 
By  reason  of  the  failure  of  the  clerk  to  discharge 
his  official  duty,  it  was  released  and  lost,  and  by 
virtue  of  the  obligatory  force  of  his  official  bond, 
the  complainant  became  entitled  to  recover  of  him 
and  his  sureties,  the  respondents  in  this  cause,  the 
value  of  the  wheat,  and  which  might,  under  the  pro- 
visions of  said  act,  be  sued  for  and  recovered  in  a 
court   of  chancery. 

This  case  is  very  easUy  distinguishable  in  its 
facts  from  the  case  of  Ramsey  v.  Temple,  3  Lea,  252. 
Here  the  liability  was  fixed,  and  the  complainant's 
right  to  recover  of  the  defendants  the  value  of  the 
specific  property  was  clear;  and  a  court  of  chancery 
and   the   mode   of  procedure  therein   was  well  adapted 
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to  the  ascertainment  of  that  value.  None  of  the 
inconveniences  or  objections  to  the  jurisdiction  pointed 
cot  07  suggested  in  that  case  can  apply  to  this^  and 
that  case  went  to  the  utmost  verge  of  legitimate  ju- 
dicial construction,  and  we  cannot  extend  it  further. 
The  demurrer  was  properly  overruled.  There  is 
no  error  in  the  decree  of  the  chancellor,  and  it  will 
be  affirmed  with  costs. 


J,  J>.  McCuTCHiN  V.  R.  Z.  Taylob. 

1.  EiffPLOYEB  AND  EMPLOYEE.     Conlroci,    An  agreement  to  give  a  part 

of  the  crop  in  conaideration  of  the  labor  of  tillage  is  as  much  a  hiring 
as  an  undertaking  to  pay  in  money. 

2.  Sake.    Ikmagee,    Upon  a  suit  for  decoying  away  hands  under  such 

an  agreement,  in  estimating  the  damages  it  will  be  competent  to  look 
to  everything  resulting  from  the  loss  of  labor  such  as  the  reasonable 
cost  of  procuring  other  labor;  the  damage  to  crops  from  delay  in 
planting  or  failure  to  work  them,  and  such  kindred  damages  aa 
plaintiff  by  reasonable  diligence  could  not  have  prevented. 


FROM   GIBSON. 


Appeal  in    error    from    the    Law    Court    at    Hum- 
boldt.     J.  T.  Carthel,  J. 

« 

John  S.  Cooper  for  McCutchin. 

W,  C.  Caldwell  and  8.  H.  Williams  for  Taylor, 
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TuKNEY,  J.,  delivered    the  opinion   of  the  court. 

McCutcbin  sues  Taylor  for  damages  "for  decoying 
from  him  certain  hands/^  etc.  The  proof  shows  that 
McCutchin  had  contracted  with  certain  negroes  to  cul- 
tivate certain  lands  for  the  year  1878.  The  crop  to 
be  divided.  It  is  insisted  that  Taylor  hired  or  en- 
ticed the  negroes  to  leave  McCutchin  in  violation  of 
chapter   93   of  the   act  of  1875. 

There  was  verdict  and  judgment  for  McCutchin. 
Taylor  appeals  and  insists  that  the  negroes  were  not 
in  the  employ  of  McCutchin^  in  the  sense  of  the  statute. 
That  the  statute  is  applicable  to  contracts  for  personal 
service  only.  The  language  is:  "That  hereafler  it 
shall  not  be  lawful  for  any  person  in  this  State,  know- 
ingly to  him,  to  contract  with,  decoy  or  entice  away, 
directly  or  indirectly  any  one,  male  or  female,  who  is  at. 
the  time  under  contract  or   in  the  employ   of  another.'' 

The  second  section  provides:  "That  any  person 
violating  the  provisions  of  the  first  clause  of  the  first 
section  of  this  act,  shall  be  liable  to  the  party  who 
had  originally  had  and  was  entitled  to  the  services  of 
said  employee,  by  virtue  of  a  previous  contract,  such 
damages  as  he  may  reasonably  sustain  by  the  loss  of 
the  labor  of  said   employee,"   etc. 

If  it  be  admitted  as  insisted  that  the  statute  is 
only  applicable  to  contracts  for  personal  service,  the 
case  comes  within  it.  The  substance  of  the  proof  is^ 
McCutchin  wanted  them  to  cultivate  his  land.  He 
contracted  with  the  negroes  to  do  it.  He  was  to  su- 
perintend and  direct. 
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The  agreement  to  give  a  part  of  the  crop  in  con- 
sideration of  the  labor  of  tillage^  is  as  much  a  hiring 
as  an   undertaking  to   pay  in   money. 

We  know  the  land  owners  of  the  country  are  in 
the  habit  of  procuring  labor  by  such  arrangements. 
Many  of  them  are  unable  to  pay  a  money  considera- 
tion for  labor.  A  part  of  the  crop  is  a  substitute 
for  money. 

The  court  charged  the  jury  that  the  measure  of 
damages^  if  it  be  for  the  plaintiff^  would  be  the  rea- 
sonable rental  value  of  .the  lands,  team,  tools,  etc., 
which  the  plaintiff  had  agreed  to  furnish  and  which 
he   necessaaily   lost   by   reason   of  the  employee's  failure. 

This  was  error.  The  second  section  of  the  act 
gives  such  damages  as  the  person  may  reasonably  sus- 
tain   by  the    loss    of   the    labor    of   the   employee,   etc. 

In  estimating  the  damages  it  will  be  competent  to 
look  to  every  thing  resulting  from  the  loss  of  labor^ 
such  as  the  reasonable  cost  of  procuring  other  labor; 
the  damages  resulting  to  crops  from  delay  in  plant- 
ing, or  if  planted,  from  failure  to  work  them,  or  such 
kindred  damages  as  the  plaintiff  could  not  by  reason- 
able diligence  have  prevented,  and  which  would  not 
have  accrued   but  for  the  bad  faith  of  the  defendant. 

Reversed. 
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W*  A.  Wheatley  v.  The  State. 

Attorney.  Service  on  jury.  A  person  who  has  license  as  an  attorney, 
bnt  who  does  not  follow  the  business  of  the  profession  of  law  as  his 
avocation  or  calling,  is  not  exempt  from  serving  on  the  jury. 


PROM  SHELBY. 


Appeal   in  error  from  the  Criminal  Coart  of  Shelby 

OOUntj.        L.    B.    HORBIGAN,  J. 

S.  P.   Walker  for  Wheatley. 
Attorney- General  Lea  for  the  State. 
Freeman,  J.  delivered   the   opinion   of  the   court. 

Wheatley  was  regularly  sammoned  to  serve  on' the- 
jury  for  the  criminal  court  of  Shelby  county.  The 
record  shows  he  refused  to  serve  and  was  fined  $25  by 
the  criminal  judge,  from  which  judgment  he  has  ap- 
pealed  in  error   to   this   court. 

Wheatley  claimed  to  be  exempt  from  jury  service 
on  the  ground  that  he  was  a  practicing  attorney,  duly 
licensed. 

The  facts  are  that  he  had  been  licensed  to  prac- 
tice law  about  ten  years  before  that  time,  but  he  had 
gone  into  the  '^real  estate  agency  business'^  as  his 
regular  avocation,  that  is  to  say,  "renting  houses  and 
plantations,  buying  and  selling  real  estate,'^  etc.  He 
stated  in  his  testimony  that  he  often  attended  to  suits 
before  magistrates  in   business  connected   with  his  office. 
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such  as  briDging  suit  upon  rent  notes,  and  for  pos- 
session of  real  estate,  but  only  where  it  grew  out  of 
the  business  of  his  office  as  real  estate  agent.  He 
does  not  solicit  as  a  lawyer,  and  the  sign  for  his 
office  is  "real  estate  agent.^'  When  such  suits  as  are 
mentioned  above  are  appealed  to  the  circuit  court  he 
does  not   follow   them. 

On  these  facts  the  question  is  whether  section  4006 
of  the  Code  exempts  the  party  from  serviug  on  juries? 
The  language  of  the  section  is:  "The  following  per- 
sons are  exempt  from  liability  to  act  as  jurors;  all 
persons  holding  office  under  the  laws  of  the  United 
States,  or  of  this  State,  all  practicing  attorneys,  phy- 
sicians and  clergymen,  all  acting  professors  or  teachers 
of  any   college,   school,"   etc. 

We  think  it  beyond  question  the  plaintiff  in  error 
is  not  a  practicing  attorney.  He  is  an  attorney  nom- 
inally, and  so  the  statute  contemplates  he  may  be, 
and  yet  subject  to  jury  duly,  but  is  not  a  practicing 
attorney,  that  is  a  party  who  follows  the  business  of  the 
profession  of  the  law  as  his  avocation  or  calling.  The 
avocation  of  this  party  is  that  of  a  real  estate  agent, 
and  this  business  he  does  solicit,  or  seek,  and  by  it 
makes  his  living.  It  is  not  even  said  by  him  that 
he  charges  fees  for  attending  to  the  cases  incidently 
growing  out  of  real  estate  business.  Be  this  as  it 
may,  such  business  is  a  mere  incident  to  the  real 
estate  agency,  and  what  any  agent  might  do  as  well 
as  an   attorney   at   law,   we   take   it. 

The   result  is   the  judgment   will   be   affirmed. 
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Wilson  Kelton  v.  B.  M.  Taylor  &  Co. 

1.  Bailment.     Usage  of  trade.    Evidence.    It  is  competent  to  show  the 

usage  of  trade  to  qualify  a  bailee's  liability. 

2.  Same.    Bailee.    LiabUity.    A  person  to  whom  cotton  is  delivered  to 

be  ginned  will  be  held,  aa  bailee,  to  ordinary  diligence  only. 


FROM    GIBSON. 


Appeal  from  the  Circuit  Court  of  Gibson  county, 
J.  T.   Carthel,  J. 

T.  E.  Harwood  for  Kelton.] 

M.  M.  Neil,  W.  C.  Caldwell  and  Si  H.  Wil- 
liams  for  Taylor. 

Deaderick,  C.  J.,  delivered  the  opinion  of  the  court. 

Verdict  and  judgment  were  rendered  in  the  circuit 
oourt  for  defendants,  and  the  plaintiff  has  appealed 
in   error   to   this   court. 

In  1876  defendants  were  operating  a  cotton  gin 
in  or  near  Trenton^  ginning  cotton  for  their  custom- 
ers and  the  public,  and  had  been  so  engaged  for 
leeveral  years.  In  the  fall  of  that  year  th^  plaintiff 
delivered  to  them  about  enough  cotton  in  the  seed 
to  make  one  bale,  to  be  ginned  for  him.  The  cot- 
ton was  ginned,  baled  and  marked  in  the  plaintiff's 
name,  and  placed  under  a  shed,  in  the  gin  lot,  ready 
for    delivery.       It    appears    that    it    was    delivered    at 
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the  gin  on  Monday,  and  plaintiff  was  informed  that 
he  could  get  the  cotton  next  day,  and  on  Tuesday, 
about  12  o'clock,  after  the  cotton  was  ginned  and 
baled,  the  plaintiff  was  informed  by  defendants'  agent 
that  the  cotton  was  ginned  and  baled  and  ready  for 
him,  and  he  told  the  clerk  to  get  one  of  the  de- 
fendants to  sell  it  for  him;  but  this  request  was  not 
-communicated  to  defendants.  On  Saturday  of  the 
same  week  it  was  discovered  that  the  cotton  had 
been  removed,  and  it  could  not  be  found.  The  ein 
lot  was  enclosed,  and  some  of  the  hands  lived  in  a 
house  upon  the  lot.  The  plaintiff  brought  this  suit 
to  recover  the   value   of  the   lost   bale   of  cotton. 

The  grounds  upon  which  plaintiff  seeks  a  reversal 
of  the  judgment  are,  because  of  the  improper  admis* 
sion  of  evidence  and  errors  in  the  charge,  and  in 
refusing  to   charge   as   requested. 

The  court  allowed  defendants  to  prove  that  it  was 
the  usage  of  ginners  of  cotton  in  Gibson  county, 
after  they  had  ginned,  baled  and  marked  the  cottoa 
of  their  customers,  to  store  it,  as  was  done  by  them, 
and  that  plaintiff  had  had  his  cotton  ginned  at  their 
gin  for  four  successive  years,  and  knew  this  was 
their  custom.. 

We  do  not  think  there  was  any  error  in  this. 
It  is  admissible  to  show  the  course  of  business  in  a 
particular  trade.  And  a  bailee  is  not  expected  or 
required  to  take  the  same  care  of  a  '^bag  of  oats 
as  of  a  bag  of  gold;  of  a  bale  of  cotton  as  of  a 
box  of   diamonds." 

If  in    the    course    of    a    particular    trade,    certain 
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goods^  as  ooal,  are  usually  left  on  a  wharf,  without 
guard,  during  the  night,  the  bailee  might  not  be  re- 
sponsible, although  for  other  goods  he  might:  Story 
on  Bailments,  sees.  14  and  15;  1  Gr.  Ev.,  292,  294; 
6  Sneed,   681. 

If,  therefore,  the  usages  of  trade  qualify  the 
bailee's  liability,  it  is  competent  to  prove  such  usage. 
But  it  is  argued  that  the  court  should  have  applied 
stricter  care  and  more  diligence  to  a  ginner  in  the 
town  of  Trenton  than  to  one  in  the  country.  We 
do  not  see  that  the  record  discloses  that  there  would 
be  greater  danger  of  loss  in  the  one  case  than  in 
the  other.  If  any  difference,  perhaps  the  quiet  of 
the  country  would  offer  safer  opportunity  to  thieves, 
and   less   danger   of  detection   of  the   theft. 

It  is  also  insisted  that  the  court  erred  in  holding 
that   the   bailee   was    held    to   ordinary   diligence   only. 

This  is  a  case  in  which  the  bailee  was  to  do 
some  work  and  bestow  some  care  upon  the  thing 
bailed,  and  in  such  cases  he  is  only  held  to  ordi- 
nary diligence.  But  what  would  be  ordinary  dili- 
gence or  care  in  respect  to  a  bag  of  oats  or  a  bale 
of  cotton,  might  be  gross  negligence  as  to  a  bag  of 
gold  or  a  box  of  diamonds:  2  Parsons  on  C,  130; 
Story   on   B.,    sec.   429. 

As  to  the  instructions  asked  by  plaintiff,  the 
court  had  already  instructed  the  jury  as  asked  in 
regard  to  the  bailee's  liability,  and  the  burden  of 
proof  on  him  to  show  good  reason  for  not  delivering 
the  cotton.  He  told  the  jury  that  defendant-s  could 
not   relieve   themselves   from   liability   if  they   had   dis^ 
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posed  of  the  cotton  or  delivered  to  another,  by  mis- 
take or  otherwise,  but  if  it  was  stolen  without  their 
fitult  it  would    excuse   them. 

There  was  evidence  to  show  that  no  mistake  was 
made  in  its  delivery  to  the  wrong  person  by  de- 
fendants, and  from  the  evidence  the  jury  concluded 
it  was  stolen,  and  we  think  the  evidence  justified 
their  conclusion. 

m 

There  is  no  error  in  the  judgment,  and  it  will 
be  affirmed. 


8.  R.  Latta  v.  George   W.  Pierce. 

Bents.  ScUe  of  land.  Upon  a  sale  of  land  by  the  chancery  court  the  pur- 
chaser is  entitled  to  rent  from  the  time  when  the  right  of  possession 
attaches.  If  the  decree  of  confirmation  postpones  the  possession  of 
the  purchaser,  he  will  not  be  entitled  to  rent  from  confirmation, 
but  from  right  to  possession. 


FROM   DYER. 


Appeal   in   error    from    the    Circuit   Court  of    Dyer 
county.       J.  T.   Carthel,  J. 

A.  W.  Campbell  and  Latta  &  Marshall  for  Latta. 
C.  C.  Moss  for  Pierce. 

Freeman,  J.,  delivered  the   opinion  of  the   court. 
At  a  sale  of  the  land  of  C.  C.  Moss,  made  under 
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a  decree  of  the  chancery  court  at  Dyersburg,  in 
August,  1879,  S.  B.  Latta  became  the  purchaser. 
The  sale  was  reported  to  the  court  by  the  clerk  and 
master,  and  confirmed  on  the  23d  of  October,  1879. 
The  title  was  divested  out  of  Moss  and  vested  in 
the  purchaser,  "and  it  was  further  ordered  and  de- 
creed, if  necessary,  that  after  the  25th  of  December, 
1879,  a  writ  of  possession  issue,  to  the  end  that  said 
purchaser   be   put   in   possession   of  the   land." 

It  further  appears,  that  at  the  beginning  of  the 
year  1879,  Moss  being  in  possession  of  the  land  had 
rented  thirty  acres  of  it  to  defendant  Pierce,  who 
was  entitled  to  possession  as  such  tenant  until  the 
25th  of  December,  1879.  Pierce  paid  Moss  the  rent 
agreed  on  between  them  for  the  year  in  November, 
1879.  It  does  not  appear  at  what  time  the  rent 
was  due  by  the  terms  of  the  contract  between  Moss 
and  Pierce. 

Latta,  in  February,  1880,  brought  this  suit  against 
Pierce,  claiming  the  right  to  recover  the  rent  of  the  land 
for  the  year  1879,  as  not  being  due  at  the  time  of 
his   purchase,   and  therefore   going  to  him  as  purchaser. 

The  case  was  tried  by  the  court  without  the  in- 
tervention of  a  jury,  and  a  judgment  rendered  for 
the  defendant,  from  which  there  is  an  appeal  ia 
error  to   this   court. 

In  a  case  like  this.  Mays  v..  McMichd,  at  this 
place,  in  1871,  we  held  that  "it  is  only  when  the 
title  is  vested  by  confirmation  that  the  purchaser  is 
entitled  to  possession,  and  the  claim  of  rent  arose 
when   the   right  of  possession  attaches." 
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We  had  substantially  held  the  same  principle  in 
the  case  of  Armstrong  v.  MeClure  &  MartiUy  4  Heis.^ 
80,  and  subsequently  in  the  case  of  Ellis  v.  FosteTy 
6  Heis.,  131,  137,  saying,  in  the  latter  case,  it  was 
the  better  practice  for  the  court  in  such  case  to  fix 
in  the  decree  the  right  to  rents  accruing  after  con- 
firmation. 

We  hold  in  accord  with  the  principle  of  these 
cases,  that  the  purchaser  was  only  entitled  to  the 
rents  from  the  time  his  right  of  possession  accrued 
under  the  decree  fixing  his  title,  and  that,  having 
taken  a  decree  fixing  that  right  after  the  end  of  the 
yearns  renting,  he  was  not  entitled  to  recover  any 
rent  in  this  case,  as  held  by  his  Honor,  the  circuit 
judge.  Under  the  cases  cited,  he  would  have  been 
entitled  probably  to  the  rents  actually  arising  after 
confirmation  of  the  purchase,  had  not  the  decree 
itself  postponed  his  right  of  possession.  The  rent 
well  might  have  been  apportioned  in  this  way,  it 
being  a  case  of  rent  eo  nomine^  no  note  having  been 
given  for   the  same   by   the   tenant. 

The  judgment   of  the  circuit  court  will  be  affirmed. 
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Louisville  &  Nashville  Bailboad  Company  v.  P. 

M.  Neal/. 

Limitations,  Statute  of.  Actions.  An  action  against  a  railroad  com- 
pany for  damages  for  failure  to  deliver  cotton  to  commission  mei^ 
chant  as  per  contract  is  not  barred  within  six  years. 


FROM    CROCKETT. 


Appeal  in  error  from  the  Circuit  Court  of  Crockett 
county.      J.   T.   Carthel,  J. 

H.  B.   Folk   for   Railroad   Company. 

Powell  &  Biogs  for  Neal. 

.   Freeman^   i.,  delivered  the  opinion   of  the  court. 

This  suit  is  brought  to  recover^  to  use  the  Ian* 
^uage  of  the  warranty  in  a  plea  of  damages  of  three 
hundred  dollars  for  failure  to  deliver  one  bale  of 
cotton  to   Mosby^   Hunt  &  Co.   as  per  contract. 

The  facts  are  that  the  plaintiff  delivered  this  bale 
of  cotton  with  several  others  to  the  railroad  agent, 
who  gave  receipt  of  the  company^  to  be  shipped  to 
Mosby,  Hunt  &  Co.,  of  Memphis,  Tenn.  The  cotton 
was  not  shipped,  but  probably  stolen  from  the  plat- 
form, no  watchman  or  guard  being  kept  over  it  while 
on   the  platform   after   delivery. 

The  only  question  contested  is,  whether  the  statute 
of  limitations  bars  plaintiff's  claim.       If  the  statute   of 


APRIL  TERM,  1883.  271 

Morris  v.  Neville. 

three  years  applies  to  the  case  as  presented,  it  is  con- 
ceded the  suit  cannot  be  maintained.  If  six  years, 
it  is  then  conceded  the  action  can  be  sustained,  and 
the  defendant   is   liable. 

This  is  not  an  action  for  injury  to  personal  prop- 
erty, nor  for  detention  or  conversion  of  the  same, 
which  is  barred  in  three  years  by  sec.  2773  of  the 
Oode.  It  is  for  damages,  or  for  breach  of  the  contract 
to  ship  the  cotton  to  Mosby,  Hunt  &  Co.,  and  comes 
under  sec.  2775 ;  ^'  actions  on  contracts,  not  otherwise 
provided   for,   shall   be   barred   within   six   years.^^ 

His  Honor  held  this  to  be  the  period  when  the 
bar  attached,   and   we   affirm   his  judgment. 


I.  N.  MoEBis  V.  Mes.  a.  C.  Nbvillb. 

Employer  akd  Employee.  Damages.  Mrs.  Neville  sued  Morris  for 
keeping  from  her  service  certain  employees  with  whom  she  had  ooDp 
tracted  for  service.  Upon  trial,  it  was  not  error  in  the  trial  judge  to 
refuse  to  charge  ^*  that  if  before  Morris  employed  the  laborers,  or  any 
pf  them,  they  had  voluntarily  broken  their  contract  with  plainti£^ 
with  or  without  cause,  then  they  would  not  be  under  contract  with 
her,  or  in  her  employ,  and  Morris,  in  hiring  them,  would  not  be  liable 
to  plaintiff  for  damages/' 


FBOM  SHELBY. 


Appeal   in   error   from  the  Circuit  Court  of  Shelby 
•county.      J.  O.  Pierce,  J. 
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A.  Suggs  for  Morris. 

H.  M.  Hill  and   J.  E.  Bigelow   for  Neville. 

D£AD£RICK;  C.  J.,  delivered  the  opinion  of  the  court. 

Judgment  was  rendered  by  a  justice  of  the  peace 
of  Shelby  county  in  favor  of  plaintiff  in  error,  and 
defendant  in  error,  who  brought  the  suit,  appealed  to 
the  circuit  court.  There  verdict  and  judgment  were 
in  her   favor,   and    Morris   has  appealed  to  this  court. 

The  suit  was  brought  by  Mrs.  Neville,  under  the 
act  of  1875,  ch.  93,  to  recover  damages  for  decoy- 
ing and  enticing  away  and  keeping  from  her  service 
certain  employees  with  whom  she  had  contracted  for 
service,    etc. 

The  plaintiff  and  her  daughter  and  other  witnesses 
make  out  a  case  entitling  her  to  a  recovery,  under  the 
act.  Section  1  declares  that  it  shall  not  be  lawful 
for  any  one  knowingly  to  hire,  contract  with,  decoy 
or  entice  away,  directly  or  indirectly,  any  one,  male 
or  female,  \vho  is  at  the  time  under  contract  or  in 
the   employ   of  another. 

And  section  2  provides  that  any  one  violating  the 
provisions  of  the  first  section  of  this  act  shall  be 
liable  to  the  party  who  originally  had,  and  was  en- 
titled to,  the  services  of  said  employee,  by  virtue  of 
a  previous  contract,  such  damages  as  he  may  reason- 
ably sustain  by  the  loss  of  labor  of  said  employee ; 
and  he  shall  be  liable,  whether  he  had  or  not, 
knowledge  of  the  contract,  if  he  failed  to  discharge 
the   person   hired   after  notice   of    such   contract. 
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The  defendant's  testimony  is  in  direct  conflict  with 
much  of  the  material  testimony  of  plaintiflFs;  but  as 
the  jury  have  passed  upon  this  conflict  of  the  evi- 
dence, we  cannot  reverse,  even  if  we  were  of  opinion 
that   the    weight   of    evidence    was   against   the   finding. 

It  is  next  insisted  that  the  court  erred  in  re- 
fusing to  charge  the  jury,  as  requested,  "that  if  be- 
fore Morris  employed  these  laborers,  or  any  of  them, 
they  had  voluntarily  broken  their  contract  with 
plaintiff,  with  or  without  cause,  then  they  would  not 
be  under  contract  with  her,  or  in  her  employ,  and 
Morris,  in  hiring  them,  would  not  be  liable  to 
plaintiff   for  damages/' 

The  court  declined  to  give  these  instructions, 
stating  that  the  statute  was  designed  to  cover  such  a 
a  case.  The  laborers  had  removed  from  the  plan- 
tation of  plaintiff  directly  to  that  of  defendant,  in 
the  month  of  May,  after  having  put  in  a  crop  of 
about  thirty-five  or  forty  acres  of  cotton  and  eight 
or  ten  of  corn.  The  statute  makes  the  hirer  liable 
to  damages,  even  if  he  has  hired  without  knowledge 
of  the  previous  contract  of  hire,  if  he  fails  to  dis- 
charge the  laborer  after  he  has  been  notified  that 
the  person  is  under  contract,  or  has  violated  his 
contract. 

There   was,    therefore,    no    error    in     the    refusal    of 
the  court   to   give   the   charge'  requested. 

The  judgment  of  the  circuit  court  must  be  affirmed. 
18— VOL.   11. 
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CoNLEY  &  Harbison  v.  Deere,   Mansure  &  Co. 

Pleadings  and  Practice.  Beplevin.  Receiver,  A  creditor  obtained  a 
judgment  in  circuit  court  against  Bryant  &  Newhousei  and  execution 
was  issued  thereon.  The  goods  of  Bryant  &  Newhonse  were  then  at- 
tached by  bill  in  chancery  court,  and  a  receiver  appointed.  The 
officer  levied  the  execution  upon  the  goods,  and  the  receiver  brought 
an  action  of  replevin  in  circuit  court  to  recover  possession.  Held : 
That  under  the  facts  of  this  case,  the  dignity  of  the  chancery  court^ 
within  the  same  jurisdiction,  cannot  be  asserted  by  an  action  of  re- 
plevin in  a  common  law  court,  against  a  party  having  in  fact  a  supe- 
rior right  to  the  possession  of  the  property. 


FROM   GIBSON. 


Appeal  in  error  from  the  Circuit  Court  of  Gibsoa 
county.      J.  T.  Carthell,   J. 

W.  M.  McCall  for   Conley   &  Harrison. 

Cooper  &  Buchanan  and  Walker  for  Deere, 
Mansure   &  Co. 

Freeman,  J.,  delivered  the   opinion   of  the  court. 

At  the  November  term  of  the  circuit  court  de- 
fendants recovered  a  judgment  against  Bryant  &  New- 
house.  After  the  recovery*  of  said  judgment,  Bryant 
&  Newhouse  sold  one-third  of  the  stock  to  McNeal, 
after  which  aale  the  style  of  the  firm  was  Bryant, 
Newhouse   &  McNeal. 

An  execution  issued  on  the  above  judgment,  which 
was  levied  on  goods  owned  by  Bryant  &  Newhouse 
at  the  time  of  the  rendition  of  the  judgment,  tho 
levy   being  of  date   January   12,    1881. 
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Before  this  time,  however,  the  goods  had  been 
sold  by  Bryant,  Newhouse  &  McNeal  to  Conley  & 
Harrison.  After  this  purchase  several  creditors  had 
filed  attachment  bills,  attaching  these  goods  for  debts 
of  the  former  firm,  under  which  proceedings  Conley 
&  Harrison  had  been  appointed  receivers,  and  placed 
in  possession   and   control   of  the   stock. 

Upon  the  levy  of  the  execution,  the  plaintiffs,  as 
receivers,   brought    this   action    of    replevin   to   recover 

m 

possession   of  the   property. 

The  sole  title  asserted  is  that  of  receivers,  in  tbi» 
record,  and  the  theory  of  the  plaintiffs  is,  that  the 
levy  was  an  infringement  upon  the  jurisdiction  of  the 
chancery  court  and  a  violation  of  its  custody  of 
property  under  its  control,  therefore  wrongful,  and 
they  entitled  to  be  restored  by  this  proceeding  to 
their   possession. 

His  Honor,  the  circuit  judge,  sustained  the  con- 
tention of  the  plaintiff's,  and  gave  judgment  in  their 
favor,  from  which  an  appeal,  in  the  nature  of  a 
writ   of  error,  is   prosecuted   to   this   court. 

The  question  urged  in  argument,  that  the  receiver 
cannot  sustain  this  action  because  he  does  not  show 
any  authority  from  the  chancery  court  to  sue,  is  one 
not  raised  in  the  record.  There  was  no  objection 
taken  in  the  court  below  on  this  ground,  and  if  the 
point  had  been  made,  it  may  be  that  authority  would 
have  been  shown.  It  suffices,  however,  to  say,  that 
the  question  not  having  been  made  on  the  hear- 
ing below,  cannot  now  be  assigned  for  error  in  this 
court.       The   general   rule    beyond    question   is,   that   a 
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receiver  is  not  at  iberty  to  bring  or  defend  actions^ 
or  lay  out  money,  unless  by  special  leave  of  the 
court:     Story    Eq.   Jur.,    vol.    2,    sec.    833a. 

It  is  equally  well  settled,  that  the  possession  of 
the  receiver  is  deemed  the  possession  of  the  court; 
and  the  court  will  not  permit  itself  to  be  made  a  ' 
suitor  in  a  court  of  law.  "The  proper  and  usual 
mode  adopted  under  such  circumstances,"  says  Judge 
Story,  Eq.  Jur.,  sec  833a,  "is  for  the  party  claiming 
an  adverse  interest  to  apply  to  the  court  to  be  per- 
mitted to  come  in,  and  be  examined  pro  interesse  suo. 
He  is  then  permitted  to  go  before  the  master  and 
state  his  title,  upon  which  he  may  have  the  judg- 
ment of  the  master,  and  ultimately,  if  necessary,  that 
of  the   court." 

With  us  the  matter  would  be  referred  to  the 
master  for  report  on  the  facts  constituting  the  claim 
of  the  party,  upon  which  report  the  court  would 
take  proper  action  and  make  the  proper  decree,  the 
master  in  our  State  not  having  the  quasi  judicial 
powers  appertaining  to  that  office  in  the  court  of 
chancery  in  England,  the  rule  of  which  is  given  in 
the   above   extract   from   Judge   Story. 

Conceding  all  this,  the  question  is,  what  is  the 
remedy,  and  whether,  under  the  facts  of  this  case^ 
the  dignity  of  the  court  of  chancery,  within  the 
same  jurisdiction,  can  be  asserted  by  an  action  in  a 
common  law  court,  by  replevin,  against  a  party- 
having  in  fact  and  law  the  superior  right  to  the 
possession   of  the   property  ? 

In   the   case  of   CagiU  v.   Woolridge  et  aL,    8    Baxt.^ 
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680,  we  held  that  a  receiver  appointed  by  a  court  in 
Arkansas^  who  had  shipped  cotton  taken  possession 
of  by  him  under  the  order  of  the  court,  to  Mem- 
phis for  sale — said  shipment  made  in'  pursuance  of 
the  order  of  appointment — might,  as  against  a  party 
to  that  suit,  who  attached  the  property  in  Tennessee, 
maintain  replevin  in  our  courts  and  assert  his  right 
to  the  possession  of  the  property.  We  have  no 
doubt  of  the  correctness  of  that  holding.  But  it  is 
seen  from  the  opinion  of  Judge  McFarland  in  that 
case,  that  he  cautiously  limits  the  ruling  to  the  pre- 
cise case  in  hand,  saying  that  ^^  beyond  doubt  this 
would  give  to  the  receiver  against  the  parties  to  the- 
litigation,  and  those  claiming  through  them,  a  special 
property  and  right  of  possession  that  would  maintain 
an  action  of  replevin,  and  this  right  would  not  be 
lost  by  sending  the  property  into  the  State  '^ :  8 
Baxt.,   583. 

But  that  is  not  this  case.  The  defendants  are 
not  parties  to  the  litigation  in  which  the  receiver 
was  appointed,  but  judgment  creditors,  with  an  execu- 
tion and  a  prior  lien  upon  the  property  upon  which 
it  has  been  levied,  and  as  such — the  proceedings  in 
chancery  out  of  the  way — have  the  superior  title.  It 
is  not  a  proceeding  in  the  chancery  court  to  assert 
its  jurisdiction,  maintain  its  dignity,  and  punish  by 
contempt  a  party  who  has  infringed  upon  the  rights 
and  dignity  of  the  court,  but  a  party  asserting  in  a 
court  of  law  a  superior  right  to  the  possession  of 
the  property,  as  against  another  who  has  himself 
appropriated   it   by   virtue   of  a   claim   of  right. 
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The  duties  and  rights  of  a  receiver  in  possessioa 
of  property  under  the  orders  of  a  court  are  well 
stated  by  the  Supreme  Court  of  Maine,  in  the  case 
of  Morrill  et  al,  v.  Noyes,  receiver,  Am.  Law  Reg., 
vol.  3,  p.  21 :  "After  the  receiver  has  taken  posses- 
sion of  the  property,  any  person  claiming  it  or  any 
interest  therein,  may  present  his  claim  to  th^  court. 
He  may  be  made  a  party  to  the  suit  in  order  to 
establish  his  claim,  or  he  may,  by  express  permission 
of  the  court,  bring  a  suit  for  the  possession,  care 
being  taken  to  protect  the  receiver.  But  the  re- 
ceiver will  not  be  ordered  to  deliver  the  property 
to  the  claimant  until  his  right  is  established  in  one 
of  these  modes.  Nor  can  any  claimant  bring  a  suit 
against  the  receiver,  except  by  leave  of  the  court, 
without  being  liable  for  contempt,  if  the  property  is 
part  of  the  subject-matter  in  controversy.  For  this 
is  cited:  3  Dan.  Ch.  Pr.,  1972;  7  Paige,  573,  and 
other   cases. 

This  is  all  clear  and  well  settled  law;  but  it  is 
seen  that  all  these  authorities  go  on  the  theory  that 
the  court  appointing  the  receiver  is  to  vindicate  its 
authority,  and  the  remedy  is  by  proceedings  as  fop 
contempt  against  the  party  infringing  upon  its  dig- 
nity. See,  also,  -the*  case  of  Day,  etc,  34  Wis. ; 
Am.  Law  Reg.,  13  vol.,  782.  And  so  it  was  said 
by  Chancellor  Walworth  in  Parker  v.  Browning,  8 
Paige,  note  to  above  case  by  Judge  Redfield,  that 
it  was  the  established  practice  of  a  court  of  chancery, 
where  the  property  is  legally  and  properly  in  the 
hands   of   a   receiver,   to    protect    that    possession,    not 
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only  against  acts  of'  violence,  but  also  against  suits 
at    law. 

It  is  seen  that  this  is  stated,  and  correctly,  too, 
to  be  a  matter  of  chancery  practice,  and  is  the  es- 
tablished  rule   for   the   action    of  that   court. 

Bat  this  does  not  sustain  the  proposition  that  it 
is  the  rule  of  law  for  the  control  of  a  court  of  law 
when  a  suit  is  brought  in  that  court  to  assert  the 
possessson  of  the  receiver.  It  might  well  have  been, 
had  the  case  been  presented  by  the  receiver  to  the 
chancery  court,  and  the  party  have  gone  into  that 
court  on  his  present  claim,  that  court  would  have 
ordered  the  property  delivered  to  the  present  claim- 
ants. In  fact,  it  would  have  done  so  inevitably  in 
this  case  on  the  facts  of  this  record.  We  do  not 
think  a  court  of  law  should  arbitrarily  proceed  to 
re- deliver  the  property  to  the  receiver,  when  the  de- 
fendants' superior  right  is  so  clear  that  it  is  certain 
the  court  of  chancery  would  not  have  done  so.  In 
other  words,  that  a  court  of  law  shall  be  called  on 
to  assert  and  vindicate  the  dignity  and  jurisdiction 
cf  the  court  of  chancery  in  an  action  of  replevin  in 
a   case   like    the    present. 

It  is  evident  that  the  whole  theory  of  plaintiffs 
rests  on  the  assumption  alone  that  the  violation  of 
the  rights  of  the  chancery  court  gives  him  a  right 
of  recovery  in  the  law  court.  The  law  court  is 
called  upon  to  redress  the  wrong  done  to  the  juris- 
diction and  dignity  of  the  co-ordinate  court  of  equity. 
We  do  not  think,  in  a  case  like  this,  that  a  legal 
right,   as    against     one     having    a   lien    fixed     on     the 
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property,  which  he  would  have  been  able  to  main- 
tain in  the  chancery  court,  can  be  sustained  in  a 
court  of  law.  We  confine  our  decision  strictly  to 
the  case  made  in  the  record  before  us,  deciding 
nothing  as  to  the  rights  af  a  mere  trespasser,  or  one 
who  comes  even  in  a  court  of  law  merely  to  sub- 
ject the  property  to  the  payment  of  a  debt,  having 
no  lien  or  legal  priority  fixed  on  the  property  by 
the  judgment  or  process  of  a  court  of  competent 
jurisdiction. 

We  need  but  add,  that  the  contention  of  defend- 
ants, that  the  property  was  in  custodia  legis,  or  under 
the  control  of  the  law  court,  by  virtue  of  the  lieu, 
of  the  execution,  could  not  be  sustained.  The  facts 
simply  gave  a  lien  on  the  property,  that  is,  a  right 
of  priority  of  appropriation  in  payment  of  his  judg- 
ment as  against  a  subsequent  purchaser  or  holder 
during   the    existence   of  said   lien. 

The  result  is,  that  the  judgment  of  his  Honor  ia 
reversed,   and  judgment   here    for   the   defendants. 
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Chables  N.  Sinnott  v.  The  State. 

^'  Contempt.    Interference  with  selection  of  jury.    An  attempt  to  induce  aa 

officer  of  the  court  to  summon  as  jurors  in  a  particular  case  then  to 

be  tried  certain  persons  specified  by  him  in  preference  to  others,  is 

an  unlawful  interference  with  the  proceedings  of  the  court,  and  is  a 

contempt  for  which   he  is  punishable  by  the  court ;  and  this  is  so, 

although  not  within  the  court-house  or  in  the  immediate  presence  of 

the  court. 

^Am:e.  Fines.  Work-hovse.  Fines  imposed  for  contempt  may  be  re- 
quired to  be  worked  out  in  the  county  work-house,  and  defendant 
^'ill  not  be  allowed  to  discharge  the  fine  by  taking  the  insolvent 
debtor's  oath. 


FROM   SHELBY. 


Appeal  in  error  from  the  Criminal  Court  of  Shelby 
county.       L.    B.   Horrigan,  J. 

George  Gantt  for  Sinnott. 

Attorney- General    Lea   for  the  State. 

Cooke,    Sp.   J.,   delivered  tlie  opinion  of  the  court. 

These  were  proceedings  for  cont^jmpt.  The  facts  of 
the  cases  necessary  to  be  stated  are,  that  a  cause  of  the 
State  against  one  Mendinger,  charged  with  embez- 
zlement, had  been  fet  for  trial  upon  a  certain  day 
in  the  criminal  court  of  Memphis,  and  the  sheriff 
furnished  by  the  court  with  a  list  of  the  names  of 
certain  persons  to  be  by  him  summoned  as  a  special 
panel  of  jurors  in  said  cause ;  that  while  the  deputy 
sheriflf,  Powell,  was  engaged  in  summoning  said  per- 
sons, the   plaintiff  in  error  approached  him  with   a  list 
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of  names  of  persons  which  he  endeavored  to  induce  the 
*  deputy  sheriff  to  summon  as  jurors  upon  said  panel. 
After  said  panel  had  been  exhausted^  and  the  sheriff 
had  been  ordered  to  summon  an  additional  panel  of 
jurors  without  directions  as  to  the  persons  to  be  sum- 
moned, while  deputy  sheriff  Thomas  Garvey  was  en- 
gaged in  summoning  said  additional  panel,  the  plaintiff 
in  error  approached  him  and  endeavored  to  induce 
him  to  summon  a  certain  person  to  the  sheriff 
unknown    upon  the    panel. 

The  plaintiff  in  error  was  attached  for  contempt 
of  the  court  in  each  case.  Neither  of  said  acts  for 
which  he  was  attached  were  committed  in  the  court- 
house or  in  the  actual  presence  of  the  court.  The 
attorney-general  filed  specifications  in  each  case.  The 
plaintiff  in  error  moved  to  quash  the  specifications 
filed,  which  motion  was  overruled  by  the  court,  and 
having  filed  his  answer  to  said  specifications,  the* 
court  proceeded  to  hear  the  case,  and  having  heard 
the  testimony  adjudged  the  defendant  guilty  as  charged 
in  the  specifications,  and  proceeded,  in  the  first  case, 
to  assess  a  fine  of  $50  against  the  defendant,  and 
.  ordered  that  he  be  imprisoned  for  ten  days  in  the 
county  jail,  to  which  sentence  the  defendant  sub- 
mitted, and  after  the  expiration  of  his  term  of  im- 
prisonment he  came  into  court  and  moved  the  court 
that  he  be  allowed  to  take  the  insolvent  debtor's 
oath  in  liquidation  of  the  fine  of  $50  imposed  on 
him  as  a  part  of  said  judgment  for  contempt.  This 
motion  was  refused,  and  the  court  adjudged  that  the 
defendant   be    made    to    serve     the    same    out,   by   con- 
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finement  in  t-he  county  work-house,  as  other  convicts 
are  confined,  and  thereupon  the  defendant  appealed  to 
this  court. 

In  the  second  case,  the  defendant's  motion  to 
quash  the  specifications  having  been  overruled,  he 
filed  a  plea  of  former  couviction,  which  plea  was 
heard  and  overruled  by  the  court ;  and  .  thereupon 
the  court  heard  the  evidence  and  adjudged  the  de- 
fendant guilty  of  the  contempt  as  charged  in  said 
specifications,  and  assessed  a  fine  of  $50  against  the 
defendant,  and  adjudged  that  he  be  imprisoned  ten 
*  days  in  the  county  jail,  the  term  of  his  imprison- 
ment to  commence  at  the  expiration  of  the  former 
term  of  imprisonment  pronounced  in  the  other  case 
against  .  him,  and  in  this  case  rendered  a  formal 
judgment  against  the  defendant  for  said  last  men- 
tioned fine  of  $50,  and  all  costs  of  the  proceeding, 
and  ordered  execution  to  issue;  and  from  which 
judgment,   etc.,   the   defendant     appealed   to   this   court. 

Both  causes  have  been  brought  here  under  one 
bill  of  exceptions.  There  was  very  clearly  no  error 
in  the  refusal  of  the  court  to  quash  the  specifica- 
tions in  either  case.  By  section  4106,  sub- sec.  1,  of 
the  Code,  it  is  provided :  "The  willful  misbehavior 
of  any  person  in  the  presence  of  the  court,  or  so 
near  thereto  as  to  obstruct  the  administration  of  jus- 
tice,''  is  a  contempt;  and,  by  sub-sec.  4,  abuse  of  or 
unlawful  interference  with  the  process  or  proceedings 
of  the  court,  is  also  a  contempt,  and  punishable  by 
the  court.  The  attempt  of  the  defendant  to  induce 
the  officers   of  the   court   to  summon   as  jurors,   in  the 
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particular  case  then  to  be  tried,  certain  persons  speci- 
fied by  him  in  preference  to  others,  or,  in  common 
parlance,  to  "pack"  a  jury,  was  an  unlawful  inter- 
ference with  the  proceedings  of  the  court  within  the 
purview  of  said  provisions,  and  was  a  contempt  for- 
which  he  was  punishable  by  the  court.  Nor  was  it 
material  that  it  was  not  within  the  court-house,  or 
in  the  immediate  presence  of  the  court:  Harwell  v. 
The  State,   10   Lea,   544. 

The  action  of  the  court  in  refusing  to  allow  the 
defendant  to  discharge  himself  from  the  fine  imposed 
in  the  first  of  these  cases,  and  rendering  a  "  work- 
house" judgment  against  him,  was  correct.  By  the 
act  of  1875,  ch.  83,  sec.  13,  "  Every  person  sen- 
tenced to  be  imprisoned  in  the  county  jail  shall  be 
compelled  to  work  in  the  county  work-house  as  other 
misdemeanor  convicts,  unless  he  give  bond,  with  good 
security,  to  be  approved  by  the  jailer,  and  payable 
to  the  State  of  Tennessee,  conditioned,  etc.  See  also 
6  Heis.,  103;  Code,  sec.  4109.  Fines  for  contempt 
of  court  are  clearly  within  the  spirit  and  meaning 
of  the   act   of  1875,    above   cited. 

There  was  no  error  in  the  action  of  the  court 
in  overruling  the  plea  of  former  conviction.  The 
offenses  were  wholly  separate  and  distinct  from  each 
other,  committed  at  different  times,  and  by  unlawful 
interference  with  diff*erent  officers ;  and  the  fact  that 
they  were  in  relation  to  the  trial  of  the  same  case 
can   make    no    difference. 

The  judgment  of  the  circuit  court  in  each  case 
will    be    affirmed. 
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Keep  Manufacturing  Company  v.  W.  S.  Moore. 

^■AURiER.     Charges.     Lien.     Heplei'in.    An  officer  levied  an   execution 

upon  goods  which  had  been  stopped  in  transitu.    He  paid  the  carrier 

the  char^ree  on  the  goods.     Consignors  brought  an  action  of  replevin* 

^o  defeat  the  action,  the  court  was  requested  to  charge  that  if  the 

Constable  paid  freight  on  the  goods  levied  on,  that  plaintiff  could  not 

■**^plevy  the  goods  until  he  had  paid  said  charges  to  the  officer.    This 

^^*  refused  by  the  court,  and  correctly.    There  was  no  demand  for 

^^fU'gefl,  nor  the  fact  disclosed  that  there  were  any.    He  did  not  place 

"^^^  right  to  retain  possession  upon  the  ground  of  the  carrier's  lien. 


FROM    GIBSON. 


Appeal  in  error  from  the  Law  Court  at  Humboldt^   • 
J.  T.  Carthel,  J. 

W,  M.  McCall  and  Rankin  &  Rhodes  for  Man- 
ufacturing  Company. 

Ware  &  Martin   for   Moore. 

Cooke,  Sp.  J.,  delivered  the  opinion  of  the  court. 

This  was  an  action  of  replevin  instituted  to  recover 
possession  of  certain  goods  which  had  been  shipped 
by  the  plaintiff  from  the  city  of  New  York  to 
Bryant,  Newhouse  &  McNeal,  at  Milan,  Tennessee. 
The  consignees  became  insolvent  while  the  goods  were 
in  transit,  and  notice  was  given  by  the  consignor  to 
the  carrier,  in  the  exercise  of  his  right  of  stoppage  in 
tra/nsUu,   not  to   deliver   the   goods. 
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Upon  the  arrival  of  the  goods  at  Milan,  they  not 
having  come  into  the  possession  of  the  consignee^  they 
were  levied  upon  while  in  the  railroad  depot,  by  the 
defendant  Moore,  who  was  a  constable,  by  virtue  of  aa 
execution  in  his  hands  in  favor  of  Speed  &  Co.,  against 
Bryant  &  Newhouse,  and  thereupon  this  suit  was 
brought   and   the   goods   replevied   out   of  his   hands. 

There  was  a  verdict  and  judgment  in  favor  of  the 
plaintiff,   and   the   defendant  appealed   to   this   court. 

There  was  ample  testimony  to  sustain  the  verdict, 
and   the  only   question   made  here    is    upon    the    refusal 

of  the   court   to   charge    certain   specific   requests   of  the 

* 

defendant. 

The   charge   of  the   court   was   full  and  correct  upoQ 
the   general   principles   of  law  applicable  to   the  facts  of^ 
the  case,   and   no   attempt  has  been  made  to  criticise  it. 

The  testimony,  however,  showed  that  when  the  de- 
fendant levied  upon  the  goods,  he  was  required  by 
the  carrier  to  pay  $1.45  freight  .upon  them  before 
taking  them  irom  the  depot.  And  the  defendant  re- 
quested the  court  to  charge  the  jury  "  that  if  Moore, 
the  constable,  did  pay  the  freight  charges  when  he 
levied  upon  the  goods,  that  the  plaintiff  would  have 
to  pay  back  or  repay  the  amount  to  Moore,  being 
fl.45,  before  he  could  replevy  the  goods."  Which 
request   was   refused   by   the   court. 

There  was  also  testimony  showing  that  the  goods 
had  been  ordered  to  be  reshipped  to  the  plaintiff,  the^ 
oonsignor,  and  but  for  the  seizure  of  them  by  the  de- 
fendant) they  would  have  been  reshipped  to  the  plaintiff 
at  New  York  without  payment  of  freight,  which  would 
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have  been  collected  upon  the  delivery  of  the  goods  to 
die   original   consignor  in   New   York. 

Whether  this  fact,  as  well  as  that  the  execution  in 
the  hands  of  the  defendant,  by  virtue  of  which  he 
levied  upon  the  goods,  was  against  a  different  firm 
from  that  to  which  the  goods  were  consigned,  the  one 
being  Bryant  &  Newhouse  and  the  other  Bryant,  New- 
house  &  McNeal,  would  constitute  the  defendant  a  mere 
volunteer^  or  makes  his  act  in  obtaining  the  possession 
of  the  goods  wrongful  to  the.  extent  that  he  would 
not  be  entitled  to  be  repaid  the  freight  which  he  thus 
advanced  it  is  not  necessary  to  determine,  for  the  reason 
that  whether  this  was  so  or  not,  the  defendant  at  the 
time  the  goods  were  replevied  from  him,  made  no  de- 
mand to  be  reimbursed  the  amount  of  freight  paid  by 
nim;  nor  did  he  disclose  the  fact,  so  far  as  appears 
from  this  record,  that  he  had  paid  any  freight;  nor 
the  amount  thereof,  or  that  he  held  any  such  demand 
against  the  goods  without  which  the  plaintiff  could  not 
be  charged  with  knowledge  of  such  demand  or  required 
to  pay  it.  Even  the  carrier  who  parts  with  the  pos- 
session of  goods  without  enforcing  his  demand  for  freight, 
loses  his  lien:  Terril  v.  Rogers,  3  Hayw.,  203.  And 
certainly  a  party  who  seeks  to  be  substituted  to  the 
oarrier^s  right  can  occupy  no  better  position.  It  is 
very  clearly  deducible  from  this  entire  record  that  the 
right  claimed  by  the  defendant  to  the  possession  of  the 
goods  was  by  virtue  of  his  levy,  and  not  by  reason 
of  his  having  advanced  this  small  amount  of  freight 
upon   them. 

We    have    been    referred    to  a   case   decided   by   the 
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Supreme  Court  of  Kansas  (19  Am.  Law  Reports,  84), 
in  support  of  the  position  assumed  by  the  defendant. 
The  report  of  that  case  contained  no  bill  of  exceptions, 
and  we  cannot  see  what  the  facts  of  the  case  were. 
The  findings  of  the  court  below  were  that  the  con- 
stable levying  upon  the  goods  had  paid  the  freight  on 
them,  and  that  the  party  who  replevied  them  had 
neither  paid  nor  tendered  the  freight  thus  paid  by  him; 
and  it  was  held  that  the  constable  was  entitled  to  re- 
tain possession  of  the  goods  until  this  was  done.  There 
may  have  been  a  state  of  facts  in  that  case  which 
justified  the  decision,  but  certainly  such  a  holding 
could  not  be  sustained  upon  the  facts  of  this  case. 
And  we  would  have  to  be  better  satisfied  of  the  grounds 
upon  which  the  decision  was  based  than  appears  in  the 
report  of  the  case  before  we  would  be  disposed  to 
follow   it. 

If  the  defendant  had  made  kuown  the  fact  that  he 
had  paid  the  freight  upon  the  goods  and  the  amount 
«o  paid,  and  placed  his  right  to  retain  the  possession 
upon  the  grounds  of  his  substitution  to  the  carrier's 
lien  for  the  freight  so  paid,  and  the  plaintiff  had  re- 
fused to  pay  it,  the  case  might  be  different.  But 
certainly  a  defendant  who  had  wrongfully  levied  upon 
the  goods,  and  who,  when  they  were  demanded,  con- 
cealed the  fact  that  he  had  any  charge  upon  them  for 
freight  advanced,  and  neither  made  known  the  fact  of 
his  having  paid  the  same  or  the  amount  so  paid,  and 
placed  his  right  to  the  possession  upon  the  levy  of  his 
execution,  and  when  this  failed  him  to  be  then  al- 
lowed   to    interpose    a    claim  ^to  a  lien    for   the  small 
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amount  of  freights  so  advanced,  and  thus  defeat  the 
action  would  be  trifling  with  justice.  Under  the  facts 
of  this  case  there  was  no  error  in  the  court^s  refusal 
to  give   the  instruction   as  requested. 

There  were  two  other  requests  for  specific  charges 
which  were  also  refused  by  the  court,  but  as  neither 
of  tbem  are  now  insisted  upon,  it  is  unnecessary  to 
notice  them  any  further  than  to  say  there  was  no 
error  in  the  court's  refusal  to  give  them  in  charge  to 
the  jury. 

The  action  was  commenced  before  a  justice  of  the 
peace,  and  there  being  no  officer  present  and  the  cas^ 
being  urgent,  the  justice  deputized  one  Weatherford 
to  execute  the  warrant,  who  did  so  and  signed  his  re- 
turn J.  P.  Weatherford,  deputy  constable,  and  it  is 
now  insisted  that  the  case  ought  to  be  reversed  be- 
oaufe  the  justice  did  not  insert  tbd  christian  name  of 
the   person   deputized  in  the   order. 

There  was  no  effort  any  where  to  show  that  the 
person  who  executed  the  warrant  was  not  the  same 
person  deputized  for  that  purpose;  nor  was  there  any 
objection  taken  in  any  manner  to  this  proceeding  either 
before  the  justice  or  in  the  circuit  court,  but  the  ob- 
jection is  ior  the  first  time  taken  here.  There  is 
nothing  in   it. 

LfCt  the  judgment  of  the  circuit  court  be  affiroied. 
19— VOL.  11. 
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EicHARDsoN  &  Nelson  v.  J.  H.  Blakemore. 

IiAin>LOBD  AND  TENANT.  Purchaser  of  tenant.  Lien,  A  suit  by  landlord 
may  be , maintained  against  a  purcba^r  of  the  crop,  or  any  part 
thereof,  from  the  tenant  before  any  recovery  of  judgment  against  the 
tenant  or  before  the  rent  is  due. 


FROM  GIBSON. 


Appeal  in  error  from  the  Circuit  Court  of  Gibson 
county.      J.  T.  Carthel,  J. 

T.  E.  Harwood  for  Richardson  &  Nelson. 

Caldwell  &  Caldwell  for  Blakemore. 

Deaderick^  C/  J.,  delivered  the  opinion  of  the  court. 

In  1880,  Blakemore,  who  had  rented  land,  8ub-let 
it  to  one  Frank  Grimes,  who  agreed  to  pay  two  bales 
of  cotton   rent. 

Blakemore's  statement  of  the  contract  is  that  the 
rent  was  to  be  paid  in  the  first  two  bales  picked,  and 
was  then  due,  while  Frank  Grimes  testified  that  there 
was  no  agreement  when  the  rent  was  payable,  and  he 
rented   for  a  year   early   in   1880. 

The  suit  was  brought  against  defendants,  purchasers 
from  Grimes,  of  the  first  bales  of  cotton  picked, 
before  a  justice  of  the  peace,  November  11,  1880,  and 
a  plea  in  abatement  filed,  on  the  ground  that  the  rent 
was  due  from  Grimes  at  the  time  the  suit  was  brought. 
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The  justice  rendered  judgment  for  plaintiff  and  de- 
fendants appealed  to  the  circuit  court.  There  a  verdict 
and  judgment  were  rendered  for  the  value  of  the  cotton 
sold  to  defendants^  and  they  have  appealed  in  error  ta 
this  court. 

The  errors  assigned  here  are  that  the  verdict  is  not 
supported  by  the  evidence;  because  of  error  in  the 
charge  of  the  court  in  instructing  the  jury  that  the 
suit  might  be  maintained  even  if  the  claim  for  rent 
was  not  due  at  the  time  it  was  instituted ;  because 
of  refusal  to  charge  as  requested;  because  the  court  de- 
cided the  question  raised  by  the  plea  in  abatement^ 
after  it  was  submitted  to  the  jury;  and  lastly,  be« 
cause  the  court  charged  that  the  suit  might  be  main- 
tained against  defendants,  without  first  obtaining  a. 
judgment  against   Grimes,   the   renter. 

As  to  the  first  ground  of  objection,  we  think  there 
is  sufficient  evidence  to  show  that  Grimes  rented  the 
ground  of  plaintiff^  below,  and  that  the  cotton  was  sold 
to  defendants  by  him,  and  that  plaintiff*  had  a  lien 
upon   it  for   his   rent.    , 

The  request  of  defendants  was  that  the  jury  be  in- 
structed that  it  was  necessary,  if  a  time  and  place  for 
delivery  of  cotton  was  not  agreed  upon,  that  the  plain- 
tiff prove   that   he   made   demand,   etc. 

In  a  suit  against  defendants  it  was  immaterial 
whether  a  demand  was  made.  If  the  suit  was  main- 
tainable  at   all    against  them,    it   was    upon   the   ground 

a  ■ 

that  defendants  had  purchased  cotton  of  the  producer, 
upon  which  the  statute  gave  the  landlord  a  lien  and 
right  of  action   against  the   purchaser. 
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The  further  objections  that  the  court  charged  the 
jury  that  it  was  not  necessary  that  the  rent  should  be 
due  before  suit  is  brought  against  defendants  as  pur- 
chasers^ nor  that  a  judgment  should  be  had  against 
Grimes,   may   be   considered   together. 

By  the  act  of  1825,  Code,  sees.  3539  and  3541,  a 
debt  for  rent  of  land  is  a  lien  on  the  crop  in  prefer- 
ence to  all  other  debts,  and  the  lien  may  be  enforced 
by  aitaohment  or  judgment  against  the  tenant,  and  ex* 
ecution  levied  on  the  crop  in  whosesoever  hands  it  may 
be.  By  the  act  of  1857-8,  Code,  sec,  3540.  this  lien 
<!ontinaes  for  three  months  after  the  debt  becomes  due« 
Under  the  act  of  1825,  it  was  held  that  the  land- 
lord could  not  sue  the  purchaser  of  the  crop  until  he 
had  obtained  judgment  against  the  tenant:  6  Yer.^ 
267;  7  Yer.,  494.  By  the  act  of  1867-8,  Code,  sec. 
3542,  it  is  provided  that  the  person  entitled  to  the 
rent  may  recover  from  the  purchaser  of  the  crop,  or 
any  part  of  it,  with  notice  of  the  lien,  the  value  of 
the  property  so  that  it  does  not  exceed  the  amount 
of  the   rent   and  damages.  « 

This  last  named  section  of  the  Code  is  amended  by 
chapter  72  of  the  acts  of  1879,  so  as  to  make  the 
purchaser  liable,  although  he  may  not  have  had  notice 
<)f  the   lien. 

It  is  earnestly  and  ably  argued  for  defendants  below^ 
that  there  is  nothing  in  section  3642  to  warrant  the  con« 
struction  adopted  by  the  court,  that  the  suit  against  the 
purchaser  of  the  crop  may  be  maintained  without  first 
having  obtained  a  judgment  against  the  tenant,  and  that 
such  suit   may  be  brought  before  the  rent  is  due^  or  to 
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change  the  consfruotion  given  in  the  cases  cited,  thai 
it  is  necessary  before  sniog  the  purchaser,  to  have  judg- 
ment against  the  tenant.  It  will  be  observed  that 
the  act  of  1825  did  not  in  terms  give  the  landlord 
any  action  against  the  purchaser,  but  only  pointed  out 
the  mode  of  reaching  this  property  of  the  tenant  and 
enforcing   the   lien    declared   in   favor  of  the  landlord. 

Section  3542  of  the  Code  does  give  a  right  of  action 
to  a  person  entitled  to  the  rent,  directly  against  the 
purchaser,  not  for  the  property  itself,  but  for  its  Value. 
So  far  as  the  act  specifies,  if  a  person  is  entitled  to 
the  rent,  he  may  recover  from  the  purchaser  the  value 
of  the  property  upon  which  he  has  a  lien.  It  would 
seem  that  his  cause  of  action  is,  that  property,  on 
which  he  has  a  lieu,  has  been  purchased  of  the  debtor, 
and  the  right  of  the  creditor  thus  interfered  with,  and 
he  is  given  an  action  to  recover  its  value  because  the 
property  has  been  purchased  by  another,  and  if  the 
action  may  be  maintained  because  of  the  purchase,  it 
would  seem  that  the  right  to  sue  would  accrue  when 
the   purchase  was  complete  and   the   property   delivered. 

To  support  the  action  under  section  3542  of  the 
Code,  the  plaintiff  must  show  that  he  is  entitled  to 
the  rents,  and  that  defendant  is  the  purcliaser  of  the 
crop,  or  part  of  it,  and  the  value  of  the  property  so 
purchased,  and  'then  he  may  recover  the  value  of 
the  property,  not  to  exceed  the  amount  of  rent  and 
damages. 

But  it  is  plausibly  argued  that  inasmuch  as  the  re- 
covery is  to  go  in  extinguishment  of  the  renter's 
liability,     there    ought    to    be   no    judgment    against   the 
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purchaser  until  it  is  judicially  ascertained  in  a  suit 
betewen  the  landlord  and  tenant^  what  sum,  if  any^  is 
due;  and  that  this  cannot  be  done  until  the  liability 
of  the  tenant  is  in  fact  due  and  payable.  And  that 
no  adjudication  can  be  had  against  the  tenant^  except 
in   a  suit   directly   against   him. 

To  this  it  may  be  answered  that  the  suit  is  not 
against  the  tenant  upon  his  indebtedness  to  the  land- 
lord^ and  would  not  preclude  him  from  making  defense 
in  a  suit  against  him,  or  instituting  proceedings  to  assert 
his  rights.  It  is  a  suit  which  the  statute  authorizes 
against  a  party  who  has  purchased  property  that  is 
liable  to  the  plaintiff^s  demand,  and  this  the  plaintiff 
must  prove,  to  entitle  him  to  recover.  The  recovery 
is  from  the  purchaser,  for  property,  the  title  to  which 
the  tenant  has  estopped  himself  from  setting  up  claim, 
but  he  is  not  estopped  from  bringing  suit  against  plain- 
tiff, or  defending  suits  brought  by  him,  or  the  pur- 
chaser. 

The  plaintiff  must  prove  his  claim  for  rent,  just 
as  he  would  be  required  to  do,  if  he  had  brought 
suit  against  the  tenant.  The  latter  is  a  competent 
witness  in  such  ^case,  and  was  examined  on  the  trial 
of  this  case. 

We  are  of  opinion,  therefore,  that  there  was  no 
error  in  the  charge  of  the  court.  The  court  dis- 
posed of  the  plea  in  abatement  as  if  on  demurrer  or 
motion  to  dismiss,  although  in  fiE^ct  no  issue  was 
taken   on  it. 

The  judgment   will   be   affirmed. 
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^^EATHAM,  Pearce  &  Co.  v.  M.  L.  Thornton. 

^^*^-^^3a)  Woman.  Sale  of  personalty.  A  married  woman  without  estate 
^  ^^  J8  a  stock  of  goods  from  a  trnstee  under  an  assignment  by  her  hus- 
^^^nd.  Creditors  of  husband  levy  upon  the  goods.  Held:  She  had 
^  right  to  purchase,  apd  there  being  no  fraud,  the  sale  was  valid. 


FROM   MADISON. 


Appeal  in  error  from  the  Law  Court  of  Madison 
county.      H.  W.  McCorry,  J. 

Bullock  &  Hays  for  Cheatham,  Pearce  &  Co. 

McCoRRY  &  Bond  and  Campbell  &  Jackson  for 
Thornton. 

Ttjrney,  J.,  delivered   the   opinion    of  the   court. 

In  May,  1880,  W.  H.;  Thornton,  husband  of  the 
plaintiff  in  error  being  indebted,  made  an  assignment  of 
all  his  goods  to  J.  W.  Vanden  for  the  benefit  of  cred- 
itors, including  plaintiff  in  error.  Vanden,  after  selling 
off  a  part  of  the  goods,  sold  such  of  the  stock  as 
remained  to  Mrs.  M.  L.  Thornton,  the  wife,  upon 
credit.  The  bill  of  sale  conveys  to  her  sole  and  sep- 
arate use,  free  from  the  debts  of  her  husband,  and  re- 
tains a   lien   to   secure   the  purchase   money. 

Mrs.  Thornton  took  charge  and  carried  on  business 
m  her  own  name,  her  husband  acting  as  one  of  her 
tslerks  until  September,  1880,  when  plaintiff  in  error 
iiad  execution  issued  and  levied  upon  the  goods.     About 
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$110  worth  of  goods  were  sold  by  Mrs.  Thornton 
before  levy,  J28  had  been  paid  to  Vanden.  Mrs. 
Thornton,   by   her   next   friend,   the  husband,    replevied. 

The  circuit  judge  trying  the  case  without  a  jury, 
gave  judgment   for.  the   plaintiff  below. 

The  case  was  heard  at  the  last  term  of  this  court 
and  judgment  reversed,  and  is  now  before  us  on  peti- 
tion  to   rehear. 

Mrs.  Thornton  had  no  estate  at  all,  and  the  ques- 
tion is,  was  the  purchase  by  her  valid)  or  did  it  enure 
to  the  benefit  of  the  husband  and  subject  the  goods 
to   the   claims   of  his   creditors? 

When  Vanden  became  trustee  and  the  creditors  ac- 
cepted under  the  trust  deed  eo  instarUi,  a  liability  to 
the  extent  of  the  reasonable  value  of  the  goods  was 
fixed  upon  him.  If  he  improperly  converted  the  goods 
or  disposed  of  them,  he  made  himself  liable  to  creditors 
of  Thornton  for  their  value.  There  is  nothing  in  this 
record  that  intimates  his  insolvency,  the  deed  relieves 
him   from   giving  bond   and  the  creditors  have  accepted. 

In  Meagher  v.  Hollenberg,  9  Lea,  387,  it  is  said: 
^^  The  contract  of  a  married  woman,  so  far  as  it  is 
executory,  is  void  by  reason  of  her  incapacity  to  make 
it.  She  may  take  title  or  an  interest  in  property  by 
a  sale  to  her,  and  the  vendor  who  retains  a  lien  to 
secure  the  purchase  money,  may  enforce  it  against  the 
property." 

.  It  is  a  rule  in  this  State  that,  although  the  ex- 
ecutory contract  of  a  married  woman  is  void,  it  can 
only  be  so  held  upon  her  plea  of  coverture.  Here 
she   is   insisting  upon   her   contract. 


APRIL  TERM,  1883.  297 

Seidenbach,  Swab  &  Co.  v.  Denklespeil. 

There   is   no   pretense   of  fraud   on   the  part  of  Mrs. 

-Thornton   and   the   trustee.       So  far  as  appears^  the  sale 

^ii<3     purchase    were    made    in    good    faith,   she   has   ex- 

^^^•^^d    in   part,   and   by   her  action   indicates  a  purpose 

*0     ^ix-ecute   in   full.       Her    vendor    looks   to   her   alone, 

"*^        only   security    being   a   lien    on    the    goods.       The 

*"^®t««   was  authorized   to   sell.       His    sale    was   a  con- 

^^*jSioxi,    and    by   it   he  became  responsible  to  the  extent 

^       it^     amount. 

"^^^«  therefore  think  the  holding  at  the  last  tern^ 
-^aa  erroneous.  The  judgment  of  the  circuit  court  is 
<^ffirni«d.. 


^^^■^*:nbach,  Swab  &  Co.  et  al.  v,  M.  Denklespeil  ei  aU 


RT  Pleadings  anp  Practice.  Surety  on  receiver' a  bond.  A  sarety 
IpoD  the  bond  of  a  receiver  appointed  by  the  chancery  court  gets  into 
is  hands  a  part  of  the  trust  fund.  "Held:  That  the  court  had  suffi- 
«nt  jurisdiction  of  him  by  reason  of  his  suretyship  on  said  receiver's 
^:)nd  to  make  an  order  to  act  in  personam. 


FROM    CROCKETT. 


-A.ppeal    from    the  Chancery  Court  at  Alamo.     John 
'^^M-jiBs,  Ch. 

.^.  J.  &  J.  C.  Read  and  D.  P.  Bead  for  complain- 
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E.  J.  Read,  J.,  and  R.  S.  Thompson  for  defendant 
Cooke,  Sp.  J.,   delivered   the  opinion  of  the  court. 

During  the  progress  of  this  cause  in  the  chancery 
court,  one  W.  A.  Tucker  was  appointed  receiver  in 
the  cause,  for  the  purpose  of  selling  certain  goods,  etc., 
attached  in  said  court,  and  executed  a  bond  as  such, 
condtitoned  to  discharge  the  duties  of  such  receiver  and 
abide  by  and  perform  the  orders  and  decrees  of  the 
court,  etc,  with  one  R.  G.  Harris,  E.  Ellengton  and 
H.    H.    Maken   his   sureties   on    said    bond. 

Said  receiver  sold  said  goods  for  $1,050  and  turned 
over  the  proceeds  of  the  sale,  or  a  portion  of  them, 
to  said  Ellengton  to  indemnify  him  as  his  surety  on 
said  bond,  and  of  which  Ellengton  collected  $500  as 
was  made  to  appear  to  the  chancellor.  He  thereupon 
made  an  order  upon  said  Ellengton  that  he  forthwith 
pay  into  court  said  sum  of  $500  so  received  by  him 
of  said   eflFects. 

Upon  said  order  being  made,  said  Ellengton  filed  a 
petition  setting  forth  that  he  was  not  present  at  the 
taking  of  the  testimony  upon  which  said  order  was 
based,  had  no  opportunity  to  cross-examine  the  wit- 
nesses, and  setting  forth  a  feeble  denial  that  he  had 
80   received   said    money. 

Thereupon  the  chancellor  made  an  order  suspending 
the  former  order  upon  said  Ellengton  to  pay  said 
money  into  court,  and  allowed  proof  to  be  taken  on 
all  sides  as  well  by  said  Ellengton  as  any  of  the  other 
parties,    in   regard   to   the   matter. 

Proof  was   taken   and   the    matter    again   coming  on 
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to  be  heard,  and  the  chancellor  being  satisfied  that 
said  ElIen{2ton  did  receive  of  the  proceeds  of  the  sale 
of  the  goods  attached  and  sold  by  the  receiver,  the 
sum  of  $500,  knowing  the  same  to  be  a  part  of  said 
fund,  dismissed  said  petition,  and  reaffirmed  said  former 
order,  and  ordered  said  Ellengton  peremptorily  to  pay 
said  sum  of  $500,  with  interest  from  the  time  he  re* 
^ved  the  same,  into  the  office  of  the  clerk  and 
master  within  ninety  days  from  the  date  of  said  last 
order.  To  which  Ellengton  excepted  and  appealed  to 
this  court.  And  this  is  the  only  question  now  in* 
volved   in   this  cause. 

There  was  no  error  in  the  action  of  the  chancellor 
in  this  matter.  The  testimony  fully  shows  that  said 
Ellengton,  by  reason  of  his  suretyship  on  said  re- 
ceiver's bond,  did  get  into  bis  hands  this  sum  of 
|500,  knowing  it  to  be  a  part  of  said  trust  fund^ 
and  the  court  had  sufficient  jurisdiction  of  him  by 
reason  of  his  suretyship  on  said  receiver's  bond,  and 
hy  reason  of  his  intermeddling  with  the  fund  impounded 
in  said  court  to  make  upon  him  the  order  to  act  in 
personam  for   the   preservation   of  said   fund. 

There  was  no  error  in  the  order  of  the  chancellor 
«nd   it   will   be   affirmed    with   costs. 
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The    State    of    Tennessee    for   the    use,    etc.,    v.  A. 

Woodruff,  et  al. 

Taxes.  Act  of  1882  comtrued.  An  act  of  tlie  LegiRlature  of  April  26, 
1882,  entitled,  An  act  to  provide  for  the  more  efficient  collection  of 
back  taxes,  is  a  special  remedy,  and  must  be  strictly  pursued.  A  pur- 
chaser at  a  sale  made  under  said  act  will  be  relieved  of  his  purchase 
unless  the  requirements  of  the  act  are  followed. 


PROM    SHELBY. 


Appeal  from  the  Chancery  Court  at  Memphis.  W. 
W.  McDowell,   Ch. 

M.  Meriwether  and  C.  W.  Heiskel  for  complain- 
ant. 

r 

J.  J.  Dubose  for  defendant. 

Cooke,   Sp.  J.,  delivered  the   opinion  of  the  court. 

By  an  act  of  the  Legislature  passed  April  26, 
1882,  entitled  an  act  to  provide  for  the  more  eflS- 
cient  collection  of  back  taxes,  it  was  provided  in  the 
first  section  that  all  back-tax  collectors  appointed  by 
the  comptroller,  or  judge  or  chairman  of  the  county 
court,  and  agents  or  persons  appointed  by  the  State, 
or  any  oflBcer  of  the  State,  to  collect  back  taxes,  are 
hereby  required,  out  of  the  rents  collected  by  them 
from  any  property  bought  in  by  the  State,  in  their 
possession,  or  under  their  control,  first,  to  pay  all  cur- 
rent  taxes   on  .  the   same — State,  county,   municipal   and 
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taxing  district;  aud  whatever  balance  may  remain  shall 
be  applied;  firsts  toward  the  payment  of  back  taxes 
due  the  State  and  county^  in  preference  to  municipal 
taxes;  and  secondly,  to  municipal  or  taxing  district 
taxes.  By  section  4  of  said  act  it  is  farther  provided, 
that  if  at  any  time  it  appears  to  any  such  back- 
tax  collector  or  agent  that  any  property  bought  in 
by  the  State  under  his  control,  will  not,  in  two 
years,  from  the  rents  thereof  pay  current  and  back 
taxes,  it  shall  be  his  duty  to  cause  a  bill  to  be 
filed,  as  hereinafter  provided,  for  the  purpose  of 
having  said  property  sold  for  taxes,  etc.  *  *  Su^b 
bill  shall  be  filed  in  the  name  of  the  State,  in  all 
cases  where  back  taxes  are  due  it,  for  its  own  use^ 
and  the  use  of  the  county,  city,  town  or  taxing  dis* 
trict   in   which   said   property   shall   be   situate. 

It  is  further  provided  that  only  one  bill  shall 
be  filed  against  any  one  piece  of  property,  or  di^ 
ferent  pieces  of  property,  belonging  to  the  same  owaeit 
or  owners;  and  to  this  end  it  shall  be  the  duty  of 
the  officer  or  agent  whose  duty  it  is  to  cause  said 
bill  to  be  filed,  to  notify  all  other  back  tax  col^ 
lectors  or  agents  of  his  intention  to  do  so,  giving 
a  description  of  the  property  in  the  notice.  After 
such  notice  no  other  bill  shall  be  filed,  but  all 
other  claims  for  back  taxes  on  said  property  shall  ba 
filed  by  petition  in  the  same  cause  within  thirty  day3> 
from  the  filing  of  the  bill.  And  in  order  to  give 
time  for  the  filing  such  petitions,  no  process  shall 
iflsue  or  publication  be  made  on  such  bill  until  the. 
expiration   of  thirty   days    from    the    filing  thereof,  iia 
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that   process  or   publication   may   require   an   answer  to 
all   the   petitions   as   well   as   to   the    bill. 

Uner   the    provisions   of    this    act    the    bill    in    this 
case   was   filed^   and   two   lots   in   the   city   of  Memphis 
decreed   to   be   sold   for   taxes    as    the    property   of  re- 
spondent,  Woddruff,   and   accordingly  were  sold  by  the 
master   and   bid   off   by   the   petitioner,    W.    I.    Chase^ 
who,   before    the    confirmation   of    said    sale,    filed   his 
petition   in   said   cause,    by    which    he    states   that   his 
bid   ($225)    was   the   full  value  of  said  lots;    that   he  is 
entirely  willing  to  have  said  sale  confirmed,  and  pay  the 
amount    bid  by  him  for  said  lots  in   the  event  he   can. 
obtain    a    good    and    valid   title   to   the  same;     but  he 
alleges  that  he  will  not   obtain   a  good  title  under  said 
decree   and   sale,   and   should   not   be   required   to  com- 
ply with    its    terms    for    the    following    reasons:     let,. 
Because   process   was   issued   in   said   cause   immediately 
after   the   petitions   of  Shelby    county    and   the   Taxings 
District   were  filed,  and  before  the  expiration   of  thirty 
days   after   said   bill  was  filed.       Second,    Because  it   is. 
not    averred    by   said   bill,   or   in   any    manner    shown^ 
that    the    rents    of    said    lots    for    two    years    are   not 
sufficient   to   pay   ofi*  all   taxes   due   upon   them,  which,^ 
it   is   insisted,   is   necessary   to     be    shown    in   order   to 
give   the    court    jurisdiction     to    sell    said    lots    under 
this    proceeding.       3d.    That    there    was    no    sufficient 
evidence   of  the   existence  of  the  taxes  against  said  lot 
for   which    it    was    decreed    to    be    sold.       4th.    That 
there   is   a   large   amount   of    old    city   taxes   due   upon, 
said   lots,   which,    as    he    is    informed,    are    a   lien    on 
the    same ;    that    said    bill    was    filed    for    State    and 
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county  taxes  alone,  and  the  representative  of  the  old 
city  of  Memphis  was  not  made  a  party;  that  the 
amount  bid  by  him  is  the  full  value  of  the  lots, 
but  was  not  enough  to  satisfy  the  State  and  county 
taxes  due  thereon,  and  that  said  property  will  be 
sold  over  again  to  satisfy  the  back  taxes  due  the  old 
city  of  Memphis;  and  if  he  complies  with  the  terms 
of  said  bid  he  will  either  lose  the  property  or  be  com- 
pelled to  purchase  it  over  again,  after  having  paid 
full  value  for  it.  And  he  states  that  he  has  learned 
all  these   facts   since   said  sale. 

The  foregoing  facts,  as  well  as  all  the  other  alle- 
gations of  the  petition,  are  admitted  by  a  special 
agreement   of  the   parties   to   be   true. 

Minor  Meriwether,  receiver  and  back-tax  collector 
of  the  extinct  municipality  of  the  city  of  Memphis, 
came  in  by  intervention,  he  not  being  a  party  to  the 
proceedings  before  the  sale,  and  asserts  his  right  to 
have  the  property  re- sold  to  satisfy  a  large  amount  of 
back  taxes  due  upon  it  to  the  city  of  Memphis. 
The  chancellor  was  of  opinion  that  the  facts  set  forth 
were  not  sufficient  to  relieve  the  petitioner  from  com- 
plying with  the  terms  of  the  sale,  or  to  release  him 
from  said  purchase,  and  overruled  the  petition  and 
confirmed   the   sale,   and   the   petitioner   has   appealed. 

We  think  the  chancellor  erred  in  his  conclusion. 
The  agreement  admits  that  the  bill  was  filed  under 
the  authority  of  the  act  above  cited,  which  was  a 
special  remedy  and  must  be  strictly  pursued.  The 
very  object  of  the  notice  to  the  collectors  of  other 
back   taxes   before   filing  the  bill  of  the  purpose   to  do 
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80^  and  of  the  stay  of  the  issuance  of  process  for 
thirty  days  after  the  bill  was  filed,  was  to  give  villi 
parties  having  a  claim  or  lien  for  taxes  against  ^tkt 
property  an  opportunity  to  come  in  and  .mak«  th^m^ 
selves  co-complainants  by  petition,  so  that  process 
could  issue  against  the  owner  of  the  property,  re^ 
quiring  answer  to  the  petitions  of  all  claimants  as 
well  as  to  the  original  bill ;  and  by  the  failure  to 
give  the  notice  to  the  back-tax  collector  of  the  old 
or  defunct  municipality  of  Memphis,  and  to  stay  -the 
issuance  of  process  for  thirty  days,  may,  and  we  ^re 
authorized  to  presume  did,  prevent  him  from  ooming 
in  and  asserting  his  lien  for  back  taxes  in  the  order 
in  which  he  was  entitled  to  them  by  the.  statute. 
At  least  the  opportunity  of  doing  so  which  thie  stat- 
iite  required  was  not  given  him.  The  admission  fur* 
ther  shows  that  this  lien  did  exist,  and  the  party 
entitled  to  it  was  not  before  the  court  or  a  party 
to    the   proceeding. 

The  agreement  further  shows  that  these  lots  .w)ere 
only  decreed  to  be  sold  for  the  State  and  «oanty 
taxes.  Hence,  the  lien  of  the  old  city  of  Memphis 
for  back  taxes  upon  said  lots  was  not  extinguished : 
Nashville  v.  Gotoan,  10  Lea,  209.  And  said  old 
municipality,  or  the  collector  of  its  back  taxes,  bad 
•a  right  to  be  before  the  court,  not  only  to  -enforce 
its  lien,  but  to  contest  the  others  that  were  claimed 
as  superior  to  it  under  the  statute.  For  this  reason 
it  is  manifest  that  the  petitioner  cannot  obtain  a 
good  title  by  his  purchase.  He  had  a  right  to  pre- 
sume the   requirements  of  the   law  bad  been  complied 
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with  in  bringing  the  lots  to  sale,  and  when  he  as- 
certained that  they  had  not,  he  was  entitled  to  be 
relieved   of  his   purchase. 

In  this  view  it  is  unaecessary  to  examine  the 
other  questions  raised   by   the   petition. 

The  decree  of  the  chancellor  confirming  said  sale 
will  be  reversed,  the  sale  set  aside^  and  petitioner 
relieved   of  his   purchase  of  said   lots. 


Jesse  A.   Forrest  v.  L.  D.  Grant. 

Pleadings  and  Pbactice.  Suit  to  recover  money  lost  at  gaming,  A  hus- 
band may  bring  a  salt  for  the  use  of  his  wife  to  recover  money  lost  at 
gaming,  after  the  expiration  of  ninety  days  and  before  the  expiration 
of  twelve  months. 


FROM    SHELBY. 

? 


Appeal  in  error  from  the  Criminal  Court  of  Shelby 
county.       L.   B    Horrigan,   J. 

R.  D.  Jordan  for  Forrest. 

W.  B.  Glisson  for  Grant. 

Freeman,   J.,   delivered   the   opinion   of    the   court. 

Forrest   won   a   hundred   dollars    from    Grant   on   a 

horse   race.       After   the   expiration   of  the   ninety    days 

provided    by    Code,    sec.    1771,    for    the    suit    to    be 

brought  by   the   person   losing.   Grant  sued  Forrest  for 
20—  voii.  11. 
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the  money.  On  the  trial  before  the  magistrate  be 
moved  the  justice  to  allow  him  to  amend  by  making 
the  writ  read,  "for  the  use  of  his  wife,  Belle  F. 
Grant/^  which  .was  allowed,  and  no  exception  taken  to 
this  action.  Judgment  was  rendered  for  plaintiff, 
and  an  appeal  taken  to  the  circuit  court,  where  the 
case  was  tried  by  a  jury,  under  charge  of  the  court, 
who  rendered  a  verdict  for  plaintiff,  from  which 
there   is  an   appeal   in   error   to   this   court. 

The  only  error  assigned  is,  that  the  court  refused 
to  charge,  as  requested,  that  the  husband  could  not 
bring  a  suit  for  the  use  of  the  wife,  afler  the  ex- 
piration of  ninety  days  and  before  the  expiration  of 
twelve   months. 

Section  1772  provides:  "Any  person  may,  af);er 
the  ninety  days  and  within  twelve  months  thereafter, 
recover  the  amount  of  such  money,  thing,  or  its 
value,  by  action  for  the  use  of  the  wife,  and  if  no 
wife,  the  child  or  children,  and  if  no  child  or  chil- 
dren, the   next   of  kin   of  the   loser.^^ 

While,  if  objection  had  been  taken,  it  might  well 
have  been  doubted  whether  this  was  an  amendment 
in  any  proper  sense,  but  the  bringing  of  a  new  suit 
in  an  independent  right,  different  from  that  in  which 
the  suit  was  commenced;  yet  no  objection  being 
taken,  treating  it  as  an  equivalent  to  a  new  suit — as 
has  been  done  below — we  see  no  reason  why  the  hus- 
band may  not  as  well  bring  this  suit,  under  the  lan- 
guage of  the  section  quoted — "any  person'' — as  a 
third  party. 

The  court  so   held^   and  we  affirm  his  judgment* 


i 

I 

/ 
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^  P.  Maxwell  v,  Reilly,   Adm'r   of   Lee  R.  Kerr^ 

decM. 

Statute  op  Limitations.    New  promise.   The  holder  of  a  promissory  note 
died,  his  widow  presented  the  note  to  the  maker  before  appointment 
of  administrator,  who  promised  that  he  would  paj.    Such  a  promise 
is  not  such  an  acknowledgment  of  the  debt  as  to  take  it  out  of  the 
operation  of  the  statute  of  limitations.    A  promise  made  to  a  person 
not  entitled  to  the  paper,  whether  the  promisor  knew  it  or  not,  could 
in  no  event  inure  to   the  benefit  of  the  party  entitled,  to  whom  no 
promise  is  made  or  intended  to  be  made.    A  promise,  to  take  the 
case  out  of  the  statute,  must  be  made  to  the  holder,  or,  if  to  another, 
auch  privity  must  be  shown  between  the  party  addressed  and  the  cred- 
itor, that  what  was  said  to  the  former  might  fairly  be  presumed  to 
^  Ave  been  meant  to  reach  his  ear  and  influence  his  conduct. 


FROM   SHELBY. 


-Appeal   in   error   from   the   Circuit  Court  of  Shelby 
^^txt.y.      J.  O.  Pierce,  J. 

^^EATHEREORD   &   EsTEiS   for   Maxwcll. 

**"-    A.  Taylor  and  R.  H.  Tharpe  for  Reilly. 

XiEEMAN^  J.,  delivered  the  opinion   of  the  court. 

-*^Viis   suit   is   brought   by   the   administrator  of  Kerr 
^^     ^     note    signed    by    defendant,     due    December   31, 
^^'^^^y    the   suit   brought    May    28,    1880.       Reilly   was 
%J^y^inied   administrator   May,    1880. 

The     defense     is     statute    of    limitations,    and    the 

.ply   is    a    new    promise.       The    only    proof    tending 

to  show   such   promise   is   the   testimony   of  the   widow 


308  JACKSON : 


^faxwell  V.  fieilly. 


of  Kerr,  who  says  she  called  on  defendant  in  De- 
<5ember,  1878,  and  told  him  (Lee)  her  husband  had 
given  her  the  note,  that  her  health  was  bad,  and 
she  would  be  glad  if  he  would  pay  her  something 
on  it;  that  he  said  he  could  do  nothing  for  her 
then.  She  called  again  in  a  short  time^  when,  she 
says,  she  showed  the  note,  and  he  said  he  owed  it, 
and  promised  to  pay  it;  asked  her  not  to  trouble 
him  about  it,  as  he  could  not  pay  it  then,  but  paid 
her   ten   dollars   on    it. 

This  is  all  denied  by  defendant.  The  jury,  how- 
ever, have  found  the  promise  was  made.  The  ques- 
tion is,  whether  this  finding  can  be  sustained,  and 
did   his  Honor   charge   the    law   correctly. 

His  Honor  charged  that  the  promise,  if  made  to 
her,  might  be  such  a  new  promise,  or  acknowledg- 
ment of  the  debt,  as  to  revive  it,  for  the  promisor 
could  not  know  but  that  she  was  owner  and  holder 
of  the  note  under  a  will  of  the  husband,  or  as  part 
of  her  year's  support  given  her  by  the  commissioners^ 
or  that  she  was  administratrix,  and  therefore  properly 
entitled  to  collect  it.  He  then  says,  if  none  of 
these  things  exist,  and  the  jury  find  that  the  de- 
fendant made  the  promise  to  her,  intending  to  have 
her  communicate  it  to  the  legal  representative  when 
there  should  be  one,  then  this  would  be  sufficient  to 
revive   the   debt   and   bind   the   defendant. 

As  to  the  first  part  of  this  charge,  we  need  but 
say  that  it  is  not  correct,  as  applicable  to  the  case, 
because  a  promise  made  to  a  person  not  entitled  to 
the    paper — whether    the    promisor    knew   it  or   not — 
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made  under  the  circuinstaiices  stated,  could  in  no 
event  inure  to  the  benefit  of  the  party  entitled,  to 
whom  no  promise  is  made  or  intended  to  be  made* 
The  debt  could  not  be  revived,  as  he  has  stated,  on 
the   facts   on   which  the  revivor  is  based  by  his  Honor. 

The  correctness  of  the  second  proposition  is  sought 
to  be  maintained  on  the  authority  of  the  case  of 
Bachman  v.  Roller,  9  Baxt.,  414,  the  principle  of 
which  is,  simply,  that  a  new  promise  being  a  new 
contract  based  on  the  old  consideration,  that  it  must 
be  either  made  to  the  party  himself,  or  to  some  one 
for  him.  It  is  said  arguendo,  that  the  promise  may 
be  made  to  the  stranger  with  the  intent  that  it 
should  be  communicated  to  the  creditor,  which  means,^ 
however,   the   same   thing. 

The  principle  decided  in  the  above  case  is  cited 
from  Ist  Smithes  L.  Cases,  889,  that  for  such  a 
promise  to  take  the  case  out  of  the  statute,  the  ex- 
istence of  such  privity  must  be  shown  between  the 
person  addressed  and  the  creditor,  that  what  was 
said  to  the  former  might  fairly  be  presumed  to  have 
been  meant  to  reach  his  ear  and  influence  his  con- 
duct. 

Nor  is  it  certain  that  the  facts  here  shown  in- 
dicate such  purpose ;  on  the  contrary,  it  is  definitely 
rebutted.  The  claim  was  made  by  the  widow  that 
she  owned  the  note  by  gift  from  her  husband,  and 
she  urged  its  payment  on  the  ground  of  personal 
need  pressing  on  her  at  the  time.  Now,  to  say  that 
such  a  promise  was  intended,  or  could  be  presumed 
to   have   been    intended,   to    reach    the    ears   and    influ- 
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ence  the  conduct  of  an  administrator  appointed  nearly 
two  years  afterwards,  is  simply  absurd.  The  jury 
were  evidently  misled  by  his  Honor's  charge,  and 
the  facts  stated  by  the  witness  do  not  furnish  the 
slightest  ground  on  which  a  new  promise  to  the  ad- 
ministrator, who  is  plaintiff,  can  be  sustained.  The 
verdict  was  either  the  result  of  being  misled  by  the 
charge,  or  of  passion  or  prejudice  on  the  part  of 
the  jury,  with  no  evidence  on  which  to  sustain  it, 
and  in  either  event  cannot  be  sustained.  It  must 
be   reversed. 


Robert  Wilson  v.  The  State. 

Criminal  Law.  Arrest  by  private  eifizen.  A  private  citizen  has  the  right 
to  arrest  when  a  felony  has  been  committed  and  he  has  reasonable 
cause  to  believe  the  person  arrested  committed  it.  Seasonable 
grounds  will  justify  the  arrest,  whether  the  facts,  when  developed^ 
would  be  sufficient  or  not.  The  finding  of  stolen  goods  in  possession 
of  the  party  arrested  was  proof  sufficient  that  a  felony  had  been  com- 
mitted, especially  when  connected  with  the  confession  of  larceny  by 
the  prisoner,  and  finding  some  of  the  property  where  defendant  said 
he  had  secreted  it. 


FROM    SHELBY. 


Appeal  in  error  from  the   Criminal   Court  of  Shelby 
county.      L.  B.  Horrigan,  J. 

T.  E.  Richardson  and  J.  M.  Harris  for  Wilson. 


APRIL  TERM,  1883.  Sll 


Wilson  V.  The  State. 


Attorney- General  Lea   for  the  State. 
TuRNEY,  J.,   delivered   the   opinion   of  the   court. 

Plaintiff    in     error     was    indicted    and   convicted   of 
murder   in   the   first   degree   for    the   killing  of    Frank 
B.     Russell.       The     facts     are,     substantially,     as     fol- 
lows:       On     the     night    of    the    killing    Russell    was 
heard    to    cry.    Halt!     halt!     halt!    and    immediately 
after  the    last  cry   the   report   of    a   pistol   was   heard. 
On  going    to    the    place    witness    found    the    prisoner 
Jying   on   the   sidewalk,  and  Russell  standing  over  him 
with   a   pistol    in    his    hand,   the   prisoner   praying   for 
fiiercy   and   begging     Russell    not     to     shoot    him    any 
^ore.       Prisoner  was  shot  in   the   rear  portion   of  the 
^S>    just   below   the   hip  joint.       He    had   in   his   hand 
^    bucket    of    lard.       Russell    said,    "D — n   you!    I've 
^*     you,   have   I  ?       Get    up    from    there,    I    want  to 
^^      if  I   know   you.'' 

I^he   prisoner  was   assisted   in    getting    up,  and   led 


*^^^       a     drug- store.       The    bucket     of    lard  was    also 

^^^     in.       The     prisoner     was     seated     on     a     stool. 

yO^^sell   said :     **  That  is   my  bucket  of  lard ;  I  bought 

^^  a   day   or  two    ago."       Defendant    made    no    reply. 

Bussell,   still    with    pistol    in     hand,   said   to   prisoner: 

*'Hold   your    head    up,    sir;   I    want    to   see   you;    I 

want  to   know   who   you   are." 

"The   prisoner   seemed  to   be   in    agony,   was  groan- 
ing and   going   on   at   a  terrible   rate." 

Russell  asked  a  clerk  in  the  drug-store  to  tele- 
phone for  the  police.  While  the  clerk  was  doing 
80,  the    prisoner    sprang    toward    the     door.       Russell 
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and  another  "grabbed'^  him.  They  struggled  toward 
the  door.  The  prisoner  caught  the  hand  of  Russell 
that  held  the  pistol  with  his  (prisoner's)  right  hand, 
and  as  they  passed  out  of  the  door  bit  the  wrist  of 
the  witness^  who  was  assisting  Russell,  and  broke 
his  hold,  and  witness  retired  from  the  scuffle.  Rus- 
sell  and  the  prisoner  continued  the  struggle,  both 
holding  to  RusselPs  pistol.  The  prisoner  placed 
his  right  hand  behind  him,  drev^  his  pistol,  and, 
stooping,  pointed  it  toward  Russell  and  fired  three 
shots  in  quick  succession.  Russell  died  of  the 
wounds.  The  prisoner  was  arrested  that  night.  He 
had  both  his  and  Russell's  pistols.  He  sent  for  the 
chief  of  police,  and  told  him  that  he  and  a  man 
named  Williams  went  to  Russell's  store  the  night 
before  the  shooting;  that  Williams  broke  and  en- 
tered Russell's  store;  that  he  (defendant)  remained 
on  the  outside  and  watched ;  that  Williams  brought 
out  some  goods;  that  they  could  not  carry  all  away, 
and  left  a  bucket  of  lard  in  a  vacant  lot,  and  he 
went  after  ifc  the  night  of  the  killing;  that  some  of 
the  goods  were  at  Stonewall's,  and  some  were  under 
an  old  house.  The  goods  were  found  at  the  places 
named. 

By  Code,  sees.  5042  and  5043,  it  is  enacted  that  a 
private  person  may  arrest  another,  1.  For  a  public 
offense  committed  in  his  presence ;  2.  When  the  per- 
son arrested  has  committed  a  felony,  although  not  in 
his  presence ;  3.  When  a  felony  has  been  committed 
and  he  has  reasonable  cause  to  believe  that  the  person 
arrested   committed    it.       He   shall   at   the   time   of  the 
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arrest  inform  the  person  arrested  of  the  cause  thereof, 
except  when  he  is  in  the  actual  commission  of  the 
offense,  or  when   arrested   on   pursuit/^ 

The  arrest  in  the  present  case  was  on  pursuit, 
aod  the  facts  already  cited  show  that  the  person  was 
fully  advised  of  the  cause  for  which  he  was  arrested, 
and  by  his  silence  confessed  to  the  larceny  of  the 
backet  of  lard.  There  is  ample  proof  in  the  record 
to  convict   him,   at   least,  of  the  larceny. 

The  statute  does  not  make  it  necessary  to  show 
that  a  greater  offense  had  been  committed.  It  is 
sufficient  if  a  felony  has  been  committed,  and  the 
party  arresting  had  reasonable  grounds  to  believe  the 
arrested  party  had  committed  it.  Here  he  was 
found  and  seizied  with  stolen  goods  in  his  possession, 
and   with    which    he   was   trying  to  escape. 

The    court   charged   the   jury :      "  If    you    find   that 
a  felony   had   been   committed,   that   is   to   say,    if   you 
find  from   the    evidence  that   the    business  house  of  the 
deceased    had   been   broken    and    entered    for   the    pur- 
pose of  stealing   the   personal  property  therein,    on    the 
^'ght   before   the    difficulty    between    deceased    and   de- 
-fendant,   and   the   deceased    had   reasonable   grounds   to 
oeiieve    that   the    defendant   was    the    party,    or   one  of 
"®    parties,    who   committed    said    crime,   then   the   de- 
^^ase^   had   a   lawful     right    to    arrest    the     defendant, 
^mJ   after   the    defendant    was   notified   by   the   deceased 
z-  the   cause   of    such    arrest,    it   was   the   duty  of  the 
defendant   to   submit   to    sucli    arrest   until  he  might  be 
within   a   reasonable   time    turned    over    to   the   officers 
of  the     law.       And     if    the     defendant     attempted     to 
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break  said  arrest,  the  deceased  would  have  a  right 
to  use  all  the  force  absolutely  necessary  to  detain 
the  defendant  in  such  arrest^  and  if  the  defendant^ 
with  the  intent  to  escape  from  and  avoid  such  arrest, 
willfully,  deliberately,  premeditatedly,  and  with  ex- 
press malice,  shot  and  killed  the  deceased,  then  the 
defendant  would  be  guilty  of  murder  in  the  first 
degree." 

There  is  no  error  in  this  charge  of  which  the 
prisoner  may  complain.  It  is  too  favorable  to  the 
prisoner.  It  was  even  against  the  State  to  confine 
the    charge   to   the    felony    defined   in    the    charge. 

Russell  had  reasonable  grounds  to  believe  the 
prisoner  guilty  of  stealing  the  lard.  And  having 
such  reasonable  grounds  of  belief,  it  was  the  duty  of 
the  prisoner  to  submit  to  the  arrest  as  required  by 
the  statute.  Reasonable  grounds  justified  the  arrest, 
whether  the  facts  when  developed  would  be  sufficient 
to  convict  or  not.  We  must  be  controlled  by  the 
statute.  Common  law  rules  in  conflict  with  it  are 
modified  by  it.  The  facts,  however,  demonstrated  the 
prisoner's  guilt.  If  the  charge  had  stopped  short  of 
the  house-breaking  with  intent  to  steal,  it  would  have 
been  sufficient,  and  there  is  nothing  in  that  part  of 
it  calculated  to  mislead  the  jury  to  the  prejudice  of 
the  prisoner.  The  conduct  of  the  prisoner  after  he 
was  arretted,  his  feigned  suffering  to  throw  parties 
having  him  in  custody  off^  their  guard,  show  concla- 
sively  that  he  fully  understood  the  situation.  He 
had,  we  have  no  doubt,  armed  himself  to  kill,  if 
it   became     necessary  to     complete    the    felony    he    had 
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undertaken^  or    to    protect    himself   from   arrest.       Hia 
plans   were  well   formed. 

We   see   no    reason   to  disturb   the   verdict,   and  the 
judgment   is   affirmed. 

Fbeeman,   J.,  dissents. 

The   judgment    of   the    court    is,  that   the   prisoner 

be    remanded     to     the    jail     of    this    county ;    that   he 

be   delivered    by     the     sheriff    of    this    county    to   the 

sheriff  of    Shelby   county,     who    will,    on    Friday,    the 

20th   day    of   July,    1883,    between    the.   hours   of    10 

o'clock   A.    M.,    and    4   o'clock    p.    M.,    within    the  jail 

of  said   last    named    county,    or    within    the     enclosed 

yard  of  said  jail,  or   within    an    enclosure   erected   for 

the  purpose   adjacent    to    the    prison,    as   provided   by 

l^^v,  on   a    gallows,    privately    hang    the    prisoner    by 

*he  neck   until  he   is   dead. 

The   enclosure    to    be    higher   than    the   gallows,  or 
^0   constructed   as  to   exclude   the   view  of  persons  out- 
side   thereof:     Acts    1883,    p.    139. 
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W.  R.  Reaoan  et  al.  v.  L.  E.  Stanley  et  al. 

m 

1.  Wills.     What  constUutefi.    All  tliat  is  required  to  constitute  **  a  paper 

writing  appearing  to  be  the  will  of  a  deceased  person/'  within  the 
meaning  of  the  Code,  sec.  2163,  is  that  the  writing  should  purport  to 
be  a  disposition  of  the  writer's  property  after  death. 

2.  Same.     Valuable  papers.    Valuable  papers,  within  the  meaning  pf  the 

same  section,  are  not  papers  having  a  money  value,  but  only  such, 
as  "  are  kept  and  considered  worthy  of  being  taken  care  of  by  the 
particular  person." 

5.  Same.  Hohgrmpkie.  Entries  in  a  continuous  diary  purporting  to 
make  a  disposition  of  the  writer's  property  after  death,  written  and 
signed  by  him,  the  handwriting  being  proved  as  required  by  statute, 
may  be  probated  as  a  holographic  will. 

4.  Same.  .  HandiorUing.  An  entry  [in  a  continuous  diary,  written  by  the 
party  himself,  purporting  to  make  a  disposition  of  his  property 
after  death,  may  be  set  up  as  a  will  of  personalty,  although  not 
signed  nor  attested,  if  the  handwriting  be  sufficiently  proved. 

U.  Same.  Revocation.  All  wills  are  of  equal  grade  or  solemnity  to  the 
extent  of  their  valid'  provisions  after  probate,  and,  therefore,  a  later 
informal  will,  neither  signed  nor  witnessed,  sot  up  as  to  personalty, 
will  to  that  extent  revoke  a  prior  holographic  will. 


FROM    FAYETTE. 


Appeal   from    the   Circuit   Court   of    Fayette    county. 
T.   J.   Flippin,  J. 

H.   C.   Moorman   oiid   Geo.  JHardin  for  Reagan. 

Stainback  &  RiDDiCK  and  H.  P.  Hobson  for  Stanley. 

Cooper,  J.,  delivered  the   opinion   of  the  court. 
The  issue   of  devisavit  vel  non  in  this  case  was  tried 
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by  the  circuit  judge  without  a  jury,  and  found  in 
favor  of  the  proposed  will.  The  defendants  appealed 
in  error. 

L.  E.  Stanley,  the  alleged  testator,  died  on  the 
morning  of  the  29th  of  November,  1879,  at  his  resi- 
dence in  the  town  of  La  Grange,  Tennessee,  leaving 
the  propounders  and  contestants  of  the  will  in  contro- 
versy, who  were  related  to  him  in  the  degree  of  second 
cousins,  and  citizens  of  Texas,  as  his  only  heirs  and  next 
of  kin.  He  was,  at  the  time  of  his  death,  about 
sixty-five  years  of  age,  a  bachelor,  living  alone  and 
keeping  house  with  one  servant,  an  old  negro  woman 
named  Lucy  Freeman.  He  was  a  justice  of  the  peace^ 
the  treasurer  of  the  town  corporation,  and  also  treas- 
urer of  one  or  more  lodges  of  secret  societies.  Hia 
estate  consisted  of  about  $4,000  in  personalty,  and  ot 
realty  of  nearly  equal  value,  The  writings  propounded 
as  the  will  of  the  deceased  were  embodied  in,  and 
formed  parts  of  a  diary  or  journal  kept  by  him  in  a 
large  blank  book.  The  entries  in  the  diary  are  gen- 
erally dated,  commencing  May  1,  1878,  and  ending 
November  27,  1879,  the  day  before  the  morning  of 
his  death.  The  diary  is  closely  written,  the  entries 
following  each  other  without  blank  spaces.  The  pro- 
posed will  consists  of  certain  of  the  entries  of  the  diary 
tinder  date  as  follows:  September  30,  1878,  Octobers^ 
1878,  February  28,  1879,  April  10,  1879,  and  April 
16,  1879.  The  first,  second  and  fourth  of  these  entries 
are  signed  by  the  deceased,  and  are  the  only  entries 
in  the  diary  that  are  signed.  These  entries  were 
found   by  the   trial   judge    to    constitute    a  holographic 


318  JACKSON : 


Beagan  v.  Stanley. 


will,  BaiBcient  to  pass  real  and  personal  property. 
The  third  of  the  specified  entries,  dated  February  28, 
1879,  which  is  unsigned,  the  trial  judge  found  to  ba 
a  good  will  to  pass  personalty.  The  last  entry  men- 
tioned  was   held   not  to   be   testamentary. 

The  entry  of  September  30,  1878,  sets  out  with 
a  statement  that  the  writer  had  invited  Mary  F.  But- 
ler, one  of  the  contestants,  to  visit  him,  he  being 
then  in  feeble  health  from  a  disease  of  the  heart  which 
eventually  caused  his  death ;  that  she  had  come,  with 
her  son,  J.  A.  Butler,  and  was  then  at  his  house, 
and  that  the  visit,  for  reasons  stated,  was  not  pleas- 
ant to  him.  The  entry  concludes  thus :  "  Should  I 
die  while  they  are  here,  I  want  Dr.  J.  J.  Pulliam 
to  take  charge  of  what  little  I  have,  and  give  them 
(Mrs.  Butler  and  son)  enough  to  take  them  to  their 
home  (Bryan,  Texas),  and  not  a  cent  more,  for  they 
have  got  enough  for  their  share.  I  have  a  little  over 
four  thousand  in  money,  and  owe  Dr.  Pulliam  a 
medical  bill,  which  is  every  cent  I  owe.  I  have  a 
number  of  relations  in  Texas.  If  they  are  no  better 
than  these,  I  don't  want  them  to  have  a  cent  neither. 
I  have  a  namesake,  L.  £.  Stanley,  living  now  in 
Weatherford,  Parker  county,  Texas.  If  he  is  all  right, 
he  could  have  it  all>  if  not,  none.  Old  aunt  Lucy- 
Freeman,  colored,  I  want  her  to  have  one  hundred  and 
fifty  dollars.  She  is  honest,  and  has  protected  iny 
interest  more  than  any  one  else  has  ever  done,  and 
can  live  in  the  room  she  now  occupies  as  long  as 
she  lives,  if  she  wants  to  do  so,  and  no  one  is  to 
molest   her   in   her   right.       And    she    has    a    co^    and 
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oalf  which  I  gave  her  a  few  years  ago^  when  the  cow 
was  a  little  calf^  because  she  saved  its  life*  I  have 
not  finished  my  wishes  yet^  but  I  am  interrupted  and 
must  stop.  But  it  is  as  good  as  I  can  say  now. 
And  I  want  what  I  have  said  above  carried  out  by 
all  means^  if  I  have  any  friends  to  do  it/'  He  then 
signs   his  name. 

In  the  entry  of  October  3,  1878,  he  mentions  his 
intention  of  leaving  home  that  evening  on  account  of 
yellow  fever,  and  adds :  ''  I  am  here  now  alone  except 
Aunt  Lucy  Freeman,  and  if  she  lives  and  I  die  I 
want  her  to  communicate  with  Dr.  J.  J.  Pulliam,  and 
tell  him  what  I  have  told  her.  I  say  this  in  case 
I  die  and  she  lives  to  tell  him  when  he  comes  home. 
I  will  leave  the  book  with  Aunt  Lucy.  I  sign  my 
name  to  this  as  my  wish.  My  lots  Dr.  P.  can  do 
as  he  thinks  best.  I  want  my  grave  lot  put  in 
good  condition.  I  have  a  plenty  to  do  it  with 
All  my  kindred  is  distant,  and  they  care  nothing  for 
me.^'    .  Entry   signed. 

The  entry  of  February  28,  1879,  not  signed,  is  in 
these  words :  "  Received  a  letter  from  Mrs.  L.  A. 
Babb,  the  first  I  ever  received  from  her.  She  is 
my  second  cousin.  They  all  hear  that  my  health  is 
bad,  and  it  makes  them  write.  But  if  I  have  any- 
thing to  leave  to  any  of  my  relations  in  Texas,  I 
had  rather  Lucy  Ann  Babb,  who  resides  now  at 
Wortham,  Freestone  county,  Texas,  and  L.  E.  Stanley, 
my  namesake,  who  lives  at  or  near  Weatherford, 
Parker,  county,  to  have  what  I  have  than  any  of  the 
rest.       I  do   not    want    Mary   F.   Butler,   and    her   son 
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J.  A  Butler,  to  ever  have  one  cent  of  my  estate, 
should  I  leave  anything.  They  got  their  share  before- 
hand  in   a   way   I   did    not    like.'' 

The  entry  of  April  10,  1879,  is:  "Received  a 
letter  from  Mrs.  Lucy  Ann  Babb.  Charley  Harris 
has  received  one  from  Jas.  A.  Butler.  Don't  write 
to  me,  but  to  him  to  find  out  how  I  am  making  it. 
If  I  had  100,000  dollars,  Jas.  A.  Butler,  nor  his 
mother  not  should  have  one  cent  of  it  if  I  could  help 
it.  They  were  to  see  me  last  Summer,  and  I  soon  found 
out  that  all  they  wanted  was  what  little  I  had.  They 
cost  me  between  two  and  three  hundred  dollars.  They 
are  very  little  kin  to  me  anyway,  only  second  cousins. 
Can't  or  must  not  have  one  cent  of  my  estate  when 
I  die,  and  I  want  my  friends  to  see  (to)  it,  if  I  have 
any   friends  here."       This   entry   is   signed. 

The  last  entry,  under  date  of  April  10,  1879,  which 
was  held  not  to  be  testamentary,  speaks  despondingly 
of  the  writer's  health,  repeated  that  he  owes  no  one 
anything  except  Dr.  Pulliam,  expresses  a  desire  to 
settle  this  one  debt,  and  adds :  "  Don't  want  to  give 
my  admistrator  any  trouble  when  I  am  dead,  only  to 
hand  over  what  little  effects  I  have  to  the  parties 
designated." 

The  judgment  of  the  trial  court  is  that  the  cause 
came  on  to  be  heard,  and  the  court  finds  "the  follow- 
ing paper  writing,  is  the  last  will  and  testament '  of 
L.  E.  Stanley,  deceased,  in  words  and  figures  follow- 
ing, to  wit,  it  being  the  first  four  entries  in  the 
diary  of  the  said  L.  E.  Stanley  which  the  proponents 
offered   to   set   up   as   his   will,"   setting   out  the   entries 
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in   haee  verba,       "  And   the   court   finds    the    entries   of 
date  September   30.    1878,   October   3,   1878,   and    April 
10,    1879,    as    set    out    above,   is    the    holographic    last 
will   and   testament    of    L.   E.   Stanley,   deceased,   as   to 
both    the    realty    and    the    pesonaly   mentioned   thelrein, 
all    of    said    entries    being    signed    by    him.       But    it 
finds    that    the    entry    of   date   of  February    28,    1879, 
set  out  above   is   the  last  will  and   testament  of  L.  E. 
Stanley   for    his  personalty    only,    it    not    havins;  been 
signed   by   him.       But  the   court   does  not  undertake  to 
determine  whether  any   of  the  parties   in    interest  take 
anything   under   said   clause,   but   only   that    it   is   testa- 
.  mentary   in   its  character.       And  the  court  further  finds 
the   fifth   and   last   entry    in    the    diary    of  said   L.   E. 
Stanley,   deceased,   which   proponents  endeavor  to   estab- 
lish   as    a    part    of    the    will    of   said   L.    E.   Stanley, 
deceased,   and   which    is   in   the   words    and    figures   fol- 
lowing,  to   wit,   (setting  it   out),  is   no  part  of  said  late 
will   and   testament.       And  the   court  doth    further  find 
that   all    of   the    above    given   entries,   and    every    part 
thereof,    are    in    the    handwriting    of    the    said    L.   E. 
■Stanley,   deceased;     that   said    handwriting  was  generally 
known   by  his  acquaintances,   that  it  was  proven  by  four 
credible    witnesses,    and    that    the    book    wherein    said 
entries     were     made     was     found    among     the    valuable 
papers  of  "said  L.  E.   Stanley,  deceased,  after   his  death, 
and   that   the  first    four    entries  set   out  above   are   the 
Idst   will   and  testament  of  said  L.  E.  Stanley,  deceased. 
It   is   therefore  considered   by   the  court,"   etc. 

The  judgment   is  not    a    special    finding    of  all  the 

facts,  but  only   of  those  facts  essential   to   the   validity 
21 — ^VOL.   11. 
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under  the  statute  of  a  holographic  will^  and  of  a  will 
of  persoualty.  It  does  not  undertake  to  state  any 
of  the  principles  of  law  which  should  govern  in  the 
finding  of  the  facts.  Under  these  circumstances^  the 
findings  of  fact  are  conclusive  if  there  is  any  evidence 
to   sustain   them. 

By  the  Code,  sec.  2163,  a  paper  writing  appearing 
to  be  the-  will  of  a  deceased  person,  written  by  him, 
having  his  name  subscribed  to  it,  or  inserted  in  some 
part  of  it,  and  found,  afler  his  death,  among  his 
valuable  papers,  or  lodged  in  the  hands  of  another  for 
safe  keeping,  shall  be  good  and  sufficient  to  give  and 
convey  lands,  if  the  handwriting  is  generally  known 
by  his  acquaintances,  and  it  is  proved  by  at  least 
three  credible  witnesses  that  they  verily  believe  the 
writing  and   every   part  of  it  to   be  in   his   hand. 

"A  last  will,''  says  Swineburn,  "is  a  lawful  dis- 
posing of  that  which  any  one  would  have  done  afler 
death."  It  is  a  voluntary  disposition  of  property,  in 
a  mode  recognized  by  law  to  take  effect  after  death. 
All  that  is  required  to  constitute  "a  paper  writing 
appearing  to  be  the  will  of  a  deceased  person,''  within 
the  meaning  of  the  statute,  is  that  the  writing  should 
purport  to  be  a  disposition  of  the  writer's  property 
afler  his  death.  Each  of  the  entries  quoted  above 
which  is  signed  by  the  deceased  does  either  undertake 
to  dispose  of  property  of  the  writer  after  his  death^ 
or  to  control  its  disposition.  Each  entry,  therefore, 
appears  to  be  a  will,  and  falls  within  the  statute  so 
far  as  this  point  is  concerned,  whether  the  language 
used    be    sufficient    for   the    purposes    intended  or    aot^ 
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which  18  a  matter  of  construction  bj  the  proper  court 
after  the  testamentary  character  of  the  instrument  is 
determined.  The  intention  to  confer  some  power  or 
control  on  Dr.  PuUiam,  to  give  a  bequest  and  legacy 
to  Lucy  Freeman,  and  to  put  his  grave  lot  in  good 
condition,   after   the    writer's    death,   is   clear. 

It  is  conceded  by  the  learned  counsel  for  the 
appellants  that  the  evidence  is  sufficient  to  sustain  the 
trial  judge's  findings  of  all  the  other  requisites  of  the 
statute  as  to  the  three  entries  signed  by  the  deceased, 
except,  he  insists,  the  essential  requisite  that  they  were 
found  among  the  valuable  papers  of  the  deceased. 
But  the  entries  are  embeded  in  the  diary  of  the 
deceased^  continuously  kept  by  him,  and  in  which  he 
had  made  an  additional  entry,  according  to  the  proof, 
on  the  night  before  his  death.  Valuable  papers, 
within  the  meaning  of  the  statute,  are  not  papers 
having  a  money  value,  but  only  such  as  ''are  kept 
and  considered  worthy  of  being  taken  care  of  by  the 
particular  person " :  Mart*  v,  Marr,  2  Head,  306. 
Entries  of  daily  transactions,  whether  on  separate  sheets 
of  paper  or  in  book  form,  preserved  by  the  writer, 
and  which  the  proof  shows  he  directed  his  servant  to 
deliver  to  the  person  selected  by  him  to  manage  his 
estate  afler  his  death,  would  be  valuable  papers.  If 
the  testamentary  papers  in  controversy  had  been  written 
on  separate  sheets  of  paper,  and  deposited  by  the 
writer  within  the  leaves  of  the  book  in  which  the 
diary  was  kept,  it  would  scarcely  be  contended  they 
would  not  be  found  among  his  valuable  papers.  For 
a    stronger     reason     they     must     be     so     considered     if 
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actually  written  in  the  book  itself  and  as  parts  of  its 
entries.  Moreover,  the  proof  shows  that  this  book 
was  in  the  hands  of  the  deceased  on  the  night  before 
his  death,  and  was  found,  with  other  manuscript  books 
of  account  in  which  the  deceased  kept  his  accounts  as 
treasurer  of  the  town  of  La  Grange,  and  of  certain 
secret  lodges.  These  books  were  all  lying  upon  a  shelf 
of  the  washstand,  within  a  step  of  the  bed  of  the 
deceased,  and  where  he  seems  to  have  been  in  the  habit 
of  keeping  them.  On  the  second  day  before  his  death, 
he  had  called  his  servant's  attention  to  this  book,  and 
-directed  her  to  hand  to  it  Dr.  Pulliam  in  the  event  of 
his  own  death,  which  his  diary  shows  he  was  daily 
anticipating.  The  proof  is  sufficient  to  sustain  the 
finding   of  the   trial  judge  on    the  contested   point. 

It  is  next  insisted  that  it  was  error  to  adjudge 
that  some  of  the  entries  were  entitled  to  probate  as  a 
holographic  will,  and  that  an  intermediate  entry  was  en- 
titled to  probate  as  a  will  of  personalty  only,  and  then 
4idjudge  the  four  entries  to  be  one  will.  This  objec- 
tion seems  to  be  rested  on  the  idea  that  a  holograpic 
will  would  be  of  a  higher  grade  of  solemnity  than  an 
informal  will  of  personalty,  and  could  not  be  revoked 
by  the  latter.  But,  with  the  exception  of  a  nuncupative 
will  under  the  provisions  of  the  Code,  sec.  2167, 
every  will  validly  executed  and  published  according  to 
law  must,  to  the  extent  of  its  valid  dispositions  of 
property,  be  treated  as  of  equal  grade.  A  later  will, 
unless  otherwise  intended,  is  only  a  revocation  of  the 
provisions  of  a  former  will  in  so  far  as  it  makes  a 
valid     disposition    of    the    same    property.      Any   will 
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known  to  the  law  which  is  valid  as  to  particular 
property  will  to  that  extent  revoke  a  former  will  no 
matter  how  executed.  It  was  so  held  in  Greer  v. 
MeOrackinj  Peck,  301,  where  a  formal  will  attested  by 
witnesses  was  changed  as  to  certain  personalty  by  an 
alteration  of  a  bequest  made  by  a  third  person  under 
the  direction  of  the  testator  without  the  attestation  of 
witnes<)es.  Whether  that  decision  was  correct  in  so 
far  as  it  set  up  the  alteration  as  a  vilid  will  may  admit 
of  doubt  in  view  of  subsequent  decisions:  Suggett  v» 
Kuchell,  6  Yer.  425;  Johnson  v.  Fry,  1  Cold.,  101. 
But  there  seems  to  be  no  reason  to  doubt  its  correct- 
ness as  to  the  effect  of  the  alteration  if  established  a& 
a  will,  A  later  holographic  will  would  pro  tanto 
revoke  a  prior  will  attested  by  witnesses,  and  a  sub- 
sequent informal  instrument,  neither  signed  nor  wit- 
nessed, if  established  as  a  will  of  personalty,  would  to 
that  extent  revoke  both  the  preceding  wills.  All  wills 
are  of  equal  grade  or  solemnity  if  duly  probated 
according  to   law. 

A  more  difficult  question  is  whether  the  unsigned 
entry  of  February  28,  1879,  is  sufiSciently  established 
by  the  proof  as  a  will  of  personalty.  The  presump- 
tion of  law  is  certainly  against  the  testamentary  charac- 
ter of  a  paper  not  executed  by  the  party,  and  it  is  a 
circumstance  against  this  paper  that  it  is  between 
entries  of  a  testamentary  character  which  are  signed. 
On  the  other  hand,  a  paper  complete  in  itself  as  to 
its  provisions,  which  shows  on  its  face  the  intention  of 
a  party  that  it  shall  take  effect  after  his  death,  may 
be   set   up  as  a  will  although  neither  written  nor  signed 
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by  the  party :  McLean  v.  MeLean,  6  Hum.,  452. 
And  a  will  written  by  the  testator's  own  hand  although 
not  signed  by  him,  nor  attested  by  witnesses,  is  good 
as  to  personalty,  provided  the  handwriting  be  suffi- 
ciently proved :  Stiggett  v.  KitcheU,  6  Yer.,  429.  The 
direct  point  was  raised  by  the  facts  in  MoOrdehen  v. 
Oehmigf  1  Baxt.  390,  but  apparently  overlooked,  be- 
cause doubtless  it  was  known  that  the  personalty  would 
be  exhausted  in  the  payment  of  debts,  and  the  effort 
was  to  set  up  the  instrument  as  holographic.  The 
entry  in  controversy  is  shown  by  four  witnesses  to  be 
entirely  in  the  handwriting  of  the  deceased.  And  the 
servant  of  the  deceased  testifies  that  on  Wednesday 
night  before  his  death  on  Friday  morning,  the  deceased 
brought  the  book  to  her  in  which  the  entries  are 
written,  and  told  her  to  give  it  to  Dr.  PuUiam,  and 
it  would  tell  him  what  to  do.  We  cannot  say  that 
there  is  no  evidence  to  sustain  the  finding  of  the 
trial  judge  on  this  branch  of  the  case. 
Affirm  the  judgment. 
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Zack.  Bryant  et  aL  v.  James  E.  Woods  et  al. 

• 

Homestead.  Contracts  before  enaetmerU  of  exemption,  BondSj  official.  The 
relation  between  principal  and  surety,  or  between  sureties  themselyes, 
and  the  rights  deduced  therefrom,  originate  in  the  execution  of  the 
instrument  of  suretyship  and  is  substantially  a  contract  by  implica- 
tion of  law  from  the  relation  created  bv  the  execution  of  the  instru- 
ment.  Where,  therefor**,  an  official  bond  was  executed  before  the 
passage  of  the  homestead  exemption,  and  a  mortgage  given  on  prop- 
erty to  indemnify  the  sureties,  thd  liability  was  created  by  the  bond^ 
and  the  homestead  is  not  exempt,  though  default  was  made  after  the* 
passage  of  the  homestead  exemption. 


FROM    GIBSON. 


Appeal  from  the  Chancery  Court  at  Trenton.  John 
SOMERS,    Ch.  ' 

\V.  A.  Cooper,  Spl.  Hill  and  Jones  &  Jones  for 
complainants. 

John   8.   Cooper  for   defendants. 

Deaderick,  C.  J.,  delivered  the  opinion  of  the  court. 

The  only  question  presented  in  this  record  for  our 
determination  is,  whether  Mary  Woods,  wife  of  defend- 
ant, James  E.,  is  entitled  to  homestead  in  the  house 
and  lot  conveyed  to  complainants  in  trust  to  indemnify 
them   as   his   sureties. 

In  April,  1866,  complainants,  with  others,  became 
the  sureties  of  said  James  E.  on  his  bonds  as  com- 
missioner   and    clerk    of    the    county   court    of    Gibson 
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county.  His  term  expired  in  April,  1870,  and  in  1871 
he  failed  to  account  for  money  received  while  acting  as 
clerk  and  commissioner,  for  sale  of  land  ordered  by 
the  court.  In  1872,  Woods  being  insolvent,  executed 
the  deed  for  the  house  and  lot  to  secure  complainants, 
to  the  extent  of  its  value,  which  is  much  less  than 
the  amount  of  their  liabilities,  a  part  of  which  they 
had   paid,    when    this  bill  was  filed,  in  November,  1875. 

Mrs.  Woods  claims  that  the  default  of  her  husband 
occurred  after  1870,  and  by  the  act  of  that  year  the 
house  and  lot  occupied  as  a  homestead,  is  exempt  from 
liability    for   said   claims. 

The  chancellor  held  that  the  contract  out  of  which 
defendant  James  E.  Woods'  liability  arose,  was  entered 
into  before  the  enactment  of  the  homestead  law,  and 
that  defendant,  Mrs.  Woods,  was  not  entitled  to  home- 
stead in  said  house  and  lot,  and  appointed  a  receiver 
to  rent  out  the  same,  and  defendant,  Mrs.  Woods,  a|>- 
pealed    from    said    decree. 

Judge  Cooper,  in  the  case  of  Eberhardt  v.  Wood, 
2  Tenn.  Ch.  R.,  490-1-4,  cites  numerous  cases  holding 
that  the  relation  between  principal  and  surety,  or  be- 
tween the  sureties  themselves,  and  the  rights  deduced 
therefrom,  originate  in  the  execution  of  the  instrument 
of  suretyship,  and  is  substantially  a  contract  by  impli* 
cation  of  law  from  the  relation  created  by  the  execu- 
tion of  the  instrument-  And  this  case  was  upon  ap- 
peal affirmed  by  this  court:  6  Lea,  467.  See  also, 
Johnson  v.    Harvey,   84   N.    Y.,   363. 

The  obligation  or  liability  of  the  defendant,  James 
E.,   to    complainants,   then,    was    created    by    his   bond 
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executed  Aprils  1866^  anterior  to  the  enactment  of  the 
homestead   law  of   1870. 

It  has  been  repeatedly  held  by  this  court  that  a 
homestead  is  not  exempt  as  against  contracts  made 
before  the  enactment  of  the  liw  creating  the  exemption. 
The  liability  existed  upon  deTendant  James  E.  before 
the  exemption  law  was  passed,  and  by  the  same  bond 
creating  the  liability,  an  implied  contract  was  created 
with  complainants  to  fulfill  the  obligations  of  the  bond, 
and  indemnify  them  against  loss,  and  the  property  he 
then  owned,  not  then  exempt  from  execution,  was  and 
is  liable  for  this  purpose:  Thompson  on  Home,  and 
Ex.,  sees.    9    to    II,   and   315. 

There  was,  therefore,  no  error  in  the  chancellor's 
decree  and  it  will  be  affirmed,  and  the  cause  will  be 
i^emanded   for   further   proceedings. 


IL 


-PAYERS  OF  Milan  v.  Tennessee  Central  Rail- 
road Company  et  al. 
AND 
OB   AND   Aldermen   of   Trenton  v.  Tennessee 
Central  Railroad  Company  et  al. 

f.  Corporations,  Municipal.  Power  to  issue  bonds.  Municipal  corpora- 
tioiiB  can  only  subscribe  for  Rtock  in  railroads  and  issue  bonds  under 
an  act  of  the  Legislature  conferring  the  power  or  right  to  do  so.  If 
the  act  of  the  Legislature  authorize  bonds  to  be  issued  of  a  certain 
denomination  and  bearing  a  certain  rate  of  interest,  the  municipal 
'  corporation  has  no  authority  to  issue  bonds  for  a  greater  denomina- 
tion  and  an  increased  rate  of  interest. 
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2.  Same.    Same.     An  act  of  the  Legislature  which  authorises  a  munici- 

pal corporation  to  subscribe  for  stock  in  a  railroad,  and  ''  to  lay  and 
collect  taxes  to  pay  interest  on  the  bonds  which  may  be  issued/'  does 
not  confer  authority  to  issue  bonds. 

3.  Same.    B(mdB,    Bonds,  being  issued  without   authority  of  law,  are 

void ;  are  not  negotiable,  and  their  possession  gives  no  right  to  the 
holders  to  be  repaid  by  the  corporation  the  amount  paid  for  them. 


FROM    GIBSON. 


Appeal  from  the  Chancery  Court  at  Trenton.     John 
SOMERS,    Ch. 

T.   E.   Harwood    and    Hill    &    Williamson  for 
complainants. 

W.    A.    Cooper   and   L.    W.    Taliaferro    for  de- 
fendants. 

TuRNEY,   J.,    delivered  the    opinion    of  the   court. 

On  the  lyth  of  July,  1873,  the  board  of  mayor 
and  aldermen  of  the  town  of  Milan  passed  an  ordi- 
nance, of  which  the  first  section  is:  *'Be  it  ordained 
by  the  board  of  mayor  and  aldermen  of  the  town  of 
Milan,  Tennessee,  That  the  mayor  be  and  he  is  hereby 
authorized  and  directed,  in  the  name  and  for  and  on 
behalf  of  the  town  of  Milan,  to  take  one  hundred 
and  fifty  shares  of  the  capital  stock  of  the  Tennessee 
Central  Railroad  Company,  of  one  hundred  and  fifty 
dollars  each,  and  in  payment  thereof  to  execute  and 
deliver  on  demand  to  said  company  the  bonds  of  the 
corporation  of  the  town  of  Milan  to  the  amount  of 
fifteen  thousand  dollars  (J  15,000),  of  one  hundred  dol- 
lars  each,    negotiable    and    payable    to    bearer,   having 
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thirty  years  to  run  to  maturity  from  the  date  of 
their  issuance,  and  bearing  interest  at  the  rate  of 
eight  per  cent  ]>er  annum,  with  annual  interest  cou- 
pons attached,  the  principal  and  interest  payable  in 
New  York  City  or  Milan,  and  for  the  payment  of 
said  bonds  and  interest  the  one  hundred  and  fifty 
shares  of  the  capital  stock  hereby  authorized  to  be 
eobsoribed  for,  and  all  dividends  accruing  thereon, 
and  the  faith  and  property  of  the  citizens  of  the 
town  of  Milan  are  hereby  pledged.  The  bonds  afore- 
said to  be  signed  by  the  mayor,  under  seal,  and 
countersigned  by  the  recorder  and  registered  by  the 
recorder;  also  the  coupons  for  the  interest  shall  be 
signed  by   the    recorder." 

On  the  1st  of  January,  1874,  the  mayor  issued 
twenty  of  the  bonds.  About  the  4th  of  March  fol- 
lowing he  issued  fifty-five  bonds,  and  about  the  14th 
of  April  he  issued  seventy- five  bonds,  all  for  one 
hundred  dollars  each,  at  eight  per  cent  interest,  and 
in    pursuance    of  the   ordinance   recited. 

On  the  14th  of  June,  1872,  the  mayor  and  alder- 
men of  "the  city  of  Trenton,"  by  the  first  section 
of  an  ordinance,  provided:  "Be  it  ordained  by  the 
mayor  and  aldermen  of  the  city  of  Trenton,  That  the 
mayor  be  and  he  is  hereby  authorized  and  directed 
to  subscribe  in  the  name  and  for  and  on  behalf  of 
the  city  of  Trenton,  six  hundred  shares  of  one  hun- 
dred dollars  each  of  the  capital  stock  of  the  Ten- 
nessee Railroad  Company,  and  in  payment  thereof  to 
execute  and  deliver  on  demand  to  said  company,  the 
bonds   of  the   corporation    of    the    city   of    Trenton   to 
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the  amount  of  sixty  thousand  dollars^  of  denomina- 
tions of  from  fifty  to  five  hundred  dollars  each,  ne- 
gotiable and  payable  to  bearer  thirty  years  after  date 
of  their  issuance,  and  bearing  eight  per  cent  interest 
per  annum,  with  annual  interest  coupons  attached; 
the  principal  and  interest  to  be  payable  in  the  city 
of  New  York  or  Trenton,  and  for  the  payment  of 
said  bonds  and  interest  the  six  hundred  shares  of 
the  capital  stock  hereby  authorized  to  be  subscribed 
for,  and  all  the  dividends  accruing  thereon,  and  the 
faith  and  property  of  the  town  of  Trenton  are  hereby 
pledged ;    the    bonds    to    be    signed,"    etc. 

There  were  issued  under  this  ordinance  bonds  to 
the   amount   of  about   $17,000. 

These  bills  are  brought  to  enjoin  the  demand  and 
collection  of  the  bonds,  to  have  them  declared  void, 
cancelled    and   delivered    up,    etc. 

It  is  claimed  for  defendant  that  the  bonds  are 
valid  under  sections  4,  5  and  15  of  the  act  of  the 
General  Assembly,  passed  February  17,  1870,  ch.  53, 
entitled,  "An  act  to  secure  the  completion  of  the 
Tennessee     Central     &     Pacific     railroad,''     as    follows : 

**  Sec.  4.  Be  it  further  enacted.  That  for  the  pur- 
pose of  aiding  in  the  building  of  the  Tennessee  Cen- 
tral railroad  from  Fulton,  on  the  Mississippi  river, 
to  a  connection  with  the  Nashville  &  Northwestern 
railroad  at  Huntingdon,  the  chairmen  or  presiding 
officers  of  the  county  courts  of  the  counties  of  Lau- 
derdale,  Dyer,  Gibson,  Carroll  and  Crockett,  if  or- 
ganized, shall  have  power  and  authority  to  make 
subscriptions   to    the   .stock    of    said     company    for   such 
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-amounts  as  they  may  deem  expedient,  with  the  sano^ 
tion  of  a  majority  of  the  justices  of  the  peace  of  the 
respective  counties  and  the  approval  of  the  citizens 
thereof,  to  be  ascertained  in  such  manner  as  a  ma- 
jority  of   the   magistrates   may    direct." 

'^Sec.  5.  That  the  subscriptions  thus  made  shall  be 
paid  in  the  bonds  of  the  respective  counties,  signed  by 
the  chairman  aforesaid,  of  one  thousand  dollars  each, 
and  not  having  more  than  thirty  years  to  run  to 
maturity,  bearing  interest  at  the  rate  of  six  per  cent 
per  annum,  payable  semi-annually,  at  such  places  as 
may  be  designated  by  the  county  court,  with  coupons 
attached. 

"Sec.  15.  That  the  corporate  authorities  of  the 
towns  of  Huntingdon,  in  Carroll  county,  Milan^ 
Humboldt  and  Trenton,  in  Gibson  county,  and  Rip- 
ley, in  Lauderdale  county,  shall  have  the  same  power 
and  authority  to  make  subscriptions  to  the  stock  of 
the  Tennessee  Central  railroad,  and  to  lay  and  col- 
lect taxes  within  their  several  corporations  to  pay  the 
interest  on  the  bonds  that  may  be  issued,  and  to 
create  a  sinking  fund,  as  is  granted  to  the  several 
counties  by  this  act,  in  conformity  with  the  consti- 
tution  of  the   State   as   amended." 

It  is  conceded  that  the  towns  could  only  sub- 
scribe for  stock  and  issue  bonds  under  an  act  of 
the  Legislature  conferring  the  power  or  right  to 
do   so. 

If  we  grant  that  the  15th  section  does  in  fact 
-confer  the  same  powers  upon  the  corporate  authori- 
ties designated   as   is   conferred   upon  the  several  coun« 
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ties,   then   has   the   power  been    pursued?       The   power 
is,  to   issue   bonds  of  "  one  thousand  dollars  each,  bear- 
ing  interest   at   the   rate   of  six   per   cent.''       The    power 
claimed    and    attempted    to    be    exercised    in    the   one 
case  is,   to   issue   bonds   of    ''one    hundred  dollars  each,, 
at  eight  per  cent    interest y'  and    in    the    other,   to   issue 
bonds  of    ''fifty  to    five    hundred    dollars   at    eight  per 
cent.''       So   far   as    we    have    been    able    to   see,    there 
is   nothing   in   the   actions   of    the   two    municipal   cor- 
porations  that   refers    to    or    claims    to    act  under  the 
statute   cited.       There   is   no   similarity   or    relationship 
between   the   powers   given    and    those    claimed   and  at- 
tempted  to   be   exercised.       If  the  grantees  of  a  power 
may,   as   was   done    in   this   case,     decrease   the   denom- 
inations of  the   bond  and  increase  the   interest,  for  the 
same  reason  it  may  increase  both.       If  it  may  issue   a 
bond    for  $50,   or   $100,  or  $500,    at   eight  per  cent,   it 
may  also  issue  bonds  of  $1,500,  $2,000,  or  any  greater 
or   less   amount,   at    fifteen    or    twenty    per    cent,   or    a 
greater   or    less    interest,    and    if    it    may    increase   in^. 
the   particulars   indicated,   it   may   go  further   and   con- 
tract  or   expand   the    time    for    which    the    bonds   are 
to   run   to   maturity.       If    it    may    change    the   power 
given   by   the   statute    in    one    essential   respect   or  pro- 
vision,   it   may    extend   the     change    to    another   and    to 
others,    until   it   has   changed    it    entirely    and   made    a 
new  and   different   one  in    its   stead. 

It  is  the  rule  in  this  State  that  powers,  like  the 
one  before  us,  and  which  can  only  be  derived  in 
the  way  pointed  out  by  the  constitution  and  laws  of 
the   State,   must   be  strictly   construed    and   pursued. 
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The  next  question  is,  does  the  15th  section  give 
a  power  to  issue  bonds  at  all?  It  certainly  gives 
the  same  power  to  make  subscriptions  as  are  given 
in  section  4,  but  it  does  not  provide  for  the  is- 
suance of  bonds  as  in  section  5.  It  makes  no  pro- 
vision whatever  for  the  issuance  of  bonds.  411  that 
is  said  upon  the  subject  of  bonds  is,  '^to  lay  and 
collect  taxes,  within  their  several  corporations,  to  pay 
interest   on   the  bonds   that  may  be  issued." 

Whether  the  Legislature  or  the  draftsman  of  the 
act  had  the  opinion  that  there  already  existed  a  law 
authorizing  the  issuance  of  bonds,  or  whether  it  waa 
intended  to  enact  such  a  law  at  a  subsequent  day  of 
the  session,  we  cannot  determine.  Certain  it  is  that 
no  such  then  existed;  that  none  such  was  subse- 
quently made,  and  none  such  can  be  created  by  any 
reasonable   intendment   from  tbe   act   before   us. 

The  construction  contended  for  by  the  defendants 
would  be  to  alter  the  law  and  terms  of  the  contract, 
or  rjrther  to  make  a  new  contract  in  conformity  to 
law,   for   the   parties. 

As  under  the  law  of  this  State  contracts  of  the 
character  before  us  can  only  be  made  under  a  leg- 
islative authority,  and  as  all  persons  are  presumed  to 
know  the  law,  the  holders  of  the  bonds  must  be 
holden  to  have  had  notice  of  the  want  of  authority 
to    issue. 

The  question  discussed  is  conclusive  of  the  case, 
and  makes  it  unnecessary  to  consider  others  which 
are  subordinate  to  the  main  issue  involved,  i,  e.,  the 
authority  to  issue  the  bonds.     We  concur  in  the  decree 
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of  the  chancellor  that  the  bonds  are  void,  but  re- 
verse so  much  of  the  decree  as  refuses  the  prayer  to 
order  the  bonds  delivered  up  for  cancellation  until 
the  holders  are  repaid  the  amounts  they  paid  for 
them.  The  bonds  being  void,  are  not  evidences  of 
debt,  were  non  negotiable,  and  their  possession,  of 
itself,  gives  no  right  to  the  holders  against  the  cor-; 
porations  of  Milan  or  Trenton.  If  the  bondholders 
have  paid  money  for  the  use  of  these  corporations, 
there  may  be  a  ground  of  inquiry  in  another  direction. 

The     decree     will    be     modified    as    indicated    and 

* 

affirmed   with   costs. 

Cooke,   J.,    incompetent,    and    did    not    preside   in 
this   case. 


McClellan,    Trustee,    v.    Memphis    &    Chablestok 

Railroad  Company. 

Taxes.  AsseasTneni.  Exemption,  A  railroad  was  by  charter  exempt  fh>m 
taxation  for  twenty  years,  which  ended  in  March,  1877.  The  taxes 
assessed  for  1877  were  assessed  in  April.  The  company  paid  a  pro 
rata.  Held :  The  company  was  liable  for  all  the  taxes  asKSsed  for 
1877.     When  the  taxes  were  assessed  no  exemption  exbted. 


FROM     FAYETTE. 


Appeal    in   error   from   the  Circuit  Court  of  Fayette 
county.      T.  J.  Flippin,  J. 
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H.  C.  MooBMAN  for  McClellan. 
Humes  &  Poston  for  Railroad. 

Peeeman,   J.,   delivered  the   opinion   of   the   court. 

• 
The  property    of  the    company    was    regularly    as- 

8e8sed  for  taxation  for  the  year  1877,  for  county, 
court-house  and  school  purposes,  the  sum  being 
12,057.25.  The  company  paid  $1,542.94,  but  claims 
to  have  been  exempted  from  the  balance  of  the  as- 
sessment on   the  following  state   of  facts: 

The  property  of  the  company,  by  charter,  was  ex- 
empt from  taxation  for  twenty  years  after  the  com- 
pletion of  the  road;  that  exemption  expired  on  the 
28th  of  March,  1877.  The  amount  paid  in  is  the 
pro  rata  on  the  basis  of  the  assessment  for  that  year^ 
from  and  after  the  expiration  ot  the  exemption,  Uiat 
is  for  the  months  of  January,  February,  and  up  to 
March   28,   1877. 

The  statutes  regulating  assessment  of  taxes  pro-* 
vide,  substantially,  that  at  the  April  term  of  thj^ 
quarterly  court  of  each  county,  annually  the  rate  of 
taxation  of  property  subject  to  taxation  shall  be  de- 
clared by  the  court.  Another  section  provides  that 
all  property  shall  be  assessed  to  the  owner  or  re- 
puted owner  on  the  1st  of  April  of  the  year  of  as* 
sefisxnent. 

The  content iQn    of    the    counsel    is,    that    the    ex- 

emption  was  in  existence  up  to   March  28,   1877,  and 

thQrefoi:e  the  assessn^eat    .should    have    been   pro  rata 

for   the  balance  of  the  year. 
22— VOL.  11- 
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We  think  this  is  not  the  true  principle  in  such 
a  case.  It  goes  on  the  theory  that  taxes  are  a 
burden  accruing  and  accumulating  from  the  first  of 
January  of  one  year  to  the  same  period  of  the  next. 
On  the  contrary,  the  theory  of  the  statute  is,  that  it 
is  a  gross  sum  to  be  ascertained  at  the  period  fixed, 
as  the  result  of  an  assessment  or  valuation  then  made 
and  this  gross  sum  is  to  be  charged  or  assessed  to 
the  owner  or  reputed  owner  at  this  date.  The  fact 
that  the  property  owned,  or  reputed  to  be  owned,  by 
a  party  on  that  day,  had  by  law  been  specially  ex- 
empt from  this  burden  in  this  case,  can  make  no  dif- 
ference, as  far  as  we  can  see,  any  more  than  would 
have  been  the  case  had  the  owner  bought  property 
in  another  State  on  the  28th  of  March,  and  then  for 
the  first  time  brought  it  into  the  county,  or  had  owned 
property  in  another  State  up  to  this  period,  and  then 
brought  it  to  his  residence  in  this  State.  In  both  and 
all  the  cases  the  law  exempted  it  from  taxation,  or, 
at  any  rate,  in  the  latter  cases,  it  was  not  subject  to 
taxation  by  our  law;  yet  it  is  clear  such  property 
would  be  assessable  for  taxation  after  the  first  quar- 
terly court  in  April,  and  to  the  owner  or  reputed 
owner   on    the   first   day   of  April   of  that   year. 

The  provision  of  the  Code,  sec.  52,  "that  the  word 
month  means  a  calendar  month,  and  the  word  year 
a  calendar  year,  unless  otherwise  expressed,"  does  not 
in  any  way  effect  this  result.  It  only  means  that  a 
year  shall  be  twelve  calendar  months,  whether  you 
commence  to  count  from  January  ^or  July — nothing 
more. 
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An  intendment  is  in  favor  of  the  State  in  a  case 
like  the  present ;  nothing  is  intended  in  favor  of  the 
party  claiming  exemption.  This  is  now  axiomatic. 
The  party  who  claims  exemption  from  the  common 
burden  must  show  a  clear  right  in  his  favor,  or  else 
he  must  share  with  others  the  charge  of  taxation  for 
the  common  benefit.  When  this  charge  is  assessed 
or  adjudged,  or  fixed  by  authority  of  law,  no  such 
exemption  existed,  and  none  can  be  given  by  intend- 
ment or   construction    in    such   a   case. 

The    result   is,    the  judgment  is   affirmed. 


Keely  v.  Turbeville. 

1.  Buyer  and  Skller.     Bepresentations.    Fraud.    If  representations  are 

made  by  the  seller  at  the  time  of  purchase,  which  the  buyer  relied  on 
and  was  thereby  induced  to  make  the  trade,  and  these  representations 
were  false,  and  known  to  be  so  by  the  seller,  this  would  be  fraud,  and 
would  defeat  a  recovery  upon  a  note  given  for  the  purchase  money. 

2.  Same.    Same,     Warranty,     If  the  buyer  relies  partly  upon  an  exami- 

nation and  test  of  the  article  sold,  but  mainly  upon  the  representa- 
tions of  the  seller,  and  these  representations  were  with  intent  they 
should  be  relied  upon,  it  is  a  warranty  upon  which  he  may  recover. 


FROM    GIBSON. 


Appeal   from   the   Circuit    Court   of    Gibson   county. 
J.   T.  Carthel,  J. 
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M.  M.  Neil  and  John  S.   Cooper  for  Keely. 
Caldwell  &  Caldwell  for  Turbeville. 

Freeman,  J.,  delivered  the  opinion    of  the  court. 

This  suit  is  brought  on  a  note  given  for  a  mill 
pick,  called  a  "  diamond  mill  pick,"  purchased  by 
Keely,  the  owner  of  a  flour  mill  in  Gibson  county. 
The  note  is  for  one  hundred  dollars,  the  contract 
price. 

The  case  was  tried  before  the  circuit  court  on 
appeal  from  a  justice  of  the  peace,  where  the  case 
turned  on  three  matters  urged  by  defendant  in  re- 
sistance of  the  right  of  the  plaintiff  to  recover. 
These  defenses  were,  first,  that  the  note  was  fraud- 
ulently obtained,  as  we  take  it,  by  means  of  certain 
representations  made  by  the  seller,  of  the  capacity, 
<juality  and  fitness  of  the  pick  for  the  work  it  was 
-designed  fgr,  and  the  increased  product  of  flour  per 
bushel  of  wheat  as  the  result  of  its  use  On  the  mill 
stones,  as  compared  with  stones  dressed  by  the  usual 
instrument — the  steel   pick. 

Second,  breach  of  warranty  in  reference  to  these 
same  things,  and  a  right  to  recoup  by  way  of  dam- 
ages, the  difference  between  the  article  as  warranted, 
or   represented,    and   its   actual   value. 

Third,    a   failure   of  consideration. 

This  latter  ground  we  do  not  understand  to  be 
seriously  insisted  on,  if  at  all,  and  could  not  be. 
The  party  got  the  thing  bought,  there  has  been  no 
failure   of  title,    and    he    still    retains    it   undisturbed^ 
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and    no    defeot    of    title    is    suggested.     We    maj    lay 
this  out  of  the  discussion. 

The  case  has  been  pressed .  on  us  for  reversal  for 
supposed  errors  in  the  charge  of  the  court  on  the 
first  two  questions-fraud   and   breach   of  warranty. 

His  Honor  charged,  on  the  question  of  fraud,  sub- 
stantially, that  if  representations  were  made  as  to 
tibe  pick  at  the  time  of  the  purchase,  which  defendant 
and  relied  on,  and  was  thereby  induced'  to  make  the 
trade,  and  these  representations  were  false,  and  known 
to  be  so  by  plaintiff^  this  would  be  a  fraud,  and 
would  defeat  a  recovery. 

In  a  case  like  this  at  law,  fraud  in  representing 
the  character  of  an  article  oifered  to  be  sold,  by 
which  the  othei;  party  is  intended  to  be  induced  to 
buy,  involves  necessarily  an  intention  to  deceive,  a 
purposed  wrong.  It  has  in  it  this  affirmative  ele- 
ment by  the  nature  of  the  thing.  This  being  so, 
and  the  theory  of  the  defense,  on  which  his  Honor 
was  instructing  the  jury,  being  that  the  party  had, 
by  making  these  representations  fraudulently,  wrongly 
obtained  the  note  sued  on,  and  therefore  should  not 
recover  at  all ;  that  it  was  voidable  for  this  cause 
in  his  hands;  it  follows  that  no  such  purposed  fraud 
in  obtaining  the  note  could  have  existed  without  a 
knowledge  on  Jhe  part  of  the  maker  that  the  repre- 
sentations were  false.  If  his  representations  were 
honestly  made,  believing  them  true,  they  could  not 
have  been  made  with  intent  to  deceive  the  defend- 
ant, and  thereby  obtain  the  note  on  which  the  suit 
is    brought.       We   therefore   think   his   Honor  was   cor- 
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rect  on  the  question  as  presented,  when  he  told  the 
jury  that  fraud  that  would  avoid  the  note  and  pre- 
vent a  recovery  by  the  plaintiff,  because  the  promise 
had  been  obtained  by  fraudulent  representations  of 
the  quality  or  character  of  the  pick,  was  correct. 
Such  purposed  and  planned  obtention  of  the  note 
would  necessarily  involve  a  knowledge  of  the  fact 
that  the  representations  were  false,  and  could  not 
consist  with  the  idea  of  an  honest  statement,  how- 
ever mistaken,  of  what  the  party  really  believed  to 
be   true. 

If  his  Honor  had  been  called  on  to  charge  upon 
a  right  of  recovery  by  defendant  by  way  of  recoup- 
ment for  damages,  in  the  nature  of  an  action  on  the 
case  for  deceit — a  tort — then  a  different  rule  might 
apply,  and  a  representation  intended  to  influence  the 
conduct  of  the  other  party,  and  which  did  do  so  to 
his  injury,  made  recklessly,  without  regard  to  its 
truth  or  falsehood,  or  without  knowledge  of  whether 
true  or  false,  might  be  such  a  tort  as  to  furnish  the 
basis  of  an  action  and  recovery.  The  wrong  done 
to  the  party  is  the  same,  whether  the  fact  stated  or 
representation  made  was  true  or  false.  We  think 
this  probably  is  the  true  line  of  distinction,  which 
the  authorities  will  be  found  to  sustain.  No  such 
question,  however,  was  presented,  and  we  see  no 
error  in  the  ruling  of  his  Honor  on  the  case  as  it 
stood  before  him.  See  Horrigan  v.  First  National 
Bank,   9    Baxt.,    140. 

The    next   question  presented   arises   on    this  state  of 
facts:       After  the  jury   had   been   charged    very   prop- 
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^rly  on  the  question  of  warranty,  they  seem  to  have 
been  unable  to  agree  on  a  verdict,  probably  for  sev- 
eral days.  They  had  seVeral  times  returned  into 
court,  and  stated  they  were  unable  to  agree  on  the 
facts  of  the  case.  They  were,  however,  sent  back 
by  his  Honor,  when  again  they  came  into  court,  and 
presented  in  writing  to  the  court  the  following: 
^'Your  Honor,  we,  the  jury,  would  report  to  your 
Honor  that  we  are  disagreed  on  a  question  of  law. 
If  Keely,  the  defendant,  relied  mainly  on  plaintiff's 
representations  of  the  pick,  and  partly  on  the  partial 
test  of  the  pick  made  by  Turbeville,  does  that  con- 
stitute a  warranty?"  To  this  his  Honor  replied  in 
writing:  "I  charge  you,  that  if  you  find  the  above 
from  the  evidence,  it  would  not  constitute  a  war- 
ranty/' Before  writing,  however,  he  re-read  to  the 
jury  his  former  charge  on  this  question.  When  this 
was  done,  defendant's  counsel,  before  the  question  of 
the  jury  was  answered,  presented  his  Honor,  in 
writing,  the  following  as  their  view  of  the  law  on 
the  question  propounded  by  the  jury :  "  If  Keely,  the 
defendant,  relied  mainly  on  the  representations  of 
Turbeville,  and  Turbeville  so  intended  Keely  should 
rely  on  his  representations,  this  would  amount  to  a 
warranty,  if  Turbeville  so  intended  it  to  be."  This 
request  wa»  refused,  and  the  charge  was  given  as 
above. 

It  is  proper  to  state,  that  the  proof  tended  to 
show  that  the  pick  had  been  tried  or  used  twice 
on  the  mill  stones  by  Turbeville,  or  his  partner, 
Drewry,  in   the   presence   of    defendant,     before    it   was 
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purchased,  and  that  while  the  test  was  not  entirely 
satisfactory,  it  was  explained  that  the  full  results  of 
the  use  of  the  new  pick  could  not  be  obtained  until 
the  impressions  made  by  the  use  of  the  old  style 
pick  had  been  worn  off,  which  would  be  some  little 
time.  .  It  was  in  reference  to  this  view  of  the  case 
that  the  jury  had  put  the  question  before  us  to  the 
court. 

The  request  of  the  counsel  was  proper  to  be 
made  under  the  circumstances,  his  Honor  being  about 
to  charge  upon  a  point  not  specifically  referred  to  in 
his   former   instructions. 

His  Honor's  charge,  then,  taken  in  connection 
with  wliat  he  refused  to  charge,  means,  that  even 
though  a  party  mainly  relies  on  the  representations 
made  by  the  seller,  and  these  representations  were 
made  with  the  intent  they  should  be  relied  on  and 
received  as  a  warranty,  yet  if  he  in  any  degree  re- 
lied or  acted  on  tests  of  the  article  he  had  seen 
made,  .  or  knowledge  thus  obtained,  still  this  would 
not   be   a   warranty. 

In  this  we  think  there  is  error.  It  amounts  to 
saying  to  the  jury,  that  even  though  the  seller  gives 
a  warranty,  which  is  the  controlling  inducement  and 
reliance  inducing  the  purchase,  yet  if  the  party 
should  be  influenced  in  any  degree  by  his  own  ob- 
servation of  the  article,  or  information  obtained  by 
having  seen  it  used  and  partially  tested,  that  the 
warranty  thus  given  and  relied  on  would  be  nuga- 
tory. We  hold  the  opposite  of  this  to  be  the  law, 
and   that,   on   this   state    of    facts,    as   assumed   by   the 
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question     of  the    jury,    and  the     request     of    counsel , 

\  there   would   be   a   warranty,  for  a   breach   of  which  a 

recovery   could   be  had. 

For   this   error  the    case  must    be   reversed   and   a 
i^ew  trial   had. 


J.  B.  Thomas  et  al.  v.  N.  N.  Northcross  ei  al. 

''H.Xs.     OonstnuAum.     A  clause  of  the  will  provides  as  follows :     "  I  give 

^Od  bequeath  to  mj  oldest  son,  James  A.  Thomas,  the  fifty-five  acres 

^e  now  lives  on  daring  his  natural  life,  provided  he  has  no  children, 

^x>d  if  he  should  have  children,  I  give  and  bequeath  it  unto  them, 

^■i^d  in  case  he  should  have  no  children  at  his  death,  it  is  to  re«- 

^^^rn  back  to  my  then  living  children,  iin/^88  he  should  fail  to  pay 

-*^Viomas  D.  Thomas  a  note  of  hand  that  I  stood  his  security  for  S150 

*-^^aring  interest  from  date,  and  if  he  fails  to  pay  the  note,  the  said 

"*  ^nd  is  to  be  sold  and  pay  it "   Held,  that  the  children  of  Thomas  had 

^^^^  interest  in  the  land,  he  having  failed  to  pay  the  note.    The  estate 

^ver  vested  in  the  father,  nor  gave  any  right  to  the  children,  until 

e  condition  was  performed. 


FROM    GIBSQN. 


Appeal  from  the  Chancery  Court  at  Trenton.     John 
SOMERS,    Ch. 

John  S.  Cooper   for  complainants. 

M.    M.   Neil   for   defendants. 

Freeman,  J.,   delivered   the  opinion  of  the  court. 

There   is   a   view   of  this  case  very  earnestly  pressed 
on   us   by   counsel   of   defendants,   which    if   acceded   to 
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is  conclusive  of  the  result  as  to  these  plaintiffs.  They 
are  the  two  children  of  James  A.  Thomas,  and  claim 
the  land  under  the  fourth  item  of  the  will  of  Jacob 
Thomas,  their  grand- father,  they  having  been  born  some 
nine   years,    perhaps,   after   the   will    was   made. 

This  clause  is  as  follows:  "I  give  and  bequeath  to 
my  oldest  son,  James  A.  Thomas,  the  fifty-five  acres 
he  now  lives  on  during  his  natural  life,  provided  he 
has  no  children,  and  if  he  should  have  children,  I 
give  and  bequeath  it  unto  them,  and  in  case  he  should 
have  no  children  at  his  death,  it  is  to  return  back  to 
my  then  living  children,  unless  he  should  fail  to  pay 
Thomas  D.  Thomas  a  note  of  hand  that  I  stood  his 
security  for  $150,  bearing  interest  from  date,  and  if 
he  fails  to  pay  the  note,  the  said  land  is  to  be  sold 
and    pay   it." 

It  is  clear  James  A.  Thomas  did  not  pay  the  note, 
and  the  land  was  attempted  to  be  appropriated  to  its 
payment,  by  an  arrangement  between  Thomas  D.  Thomas 
the  holder,  who  was  the  executor  of  the  will,  by  which 
the  land  was  conveyed  to  him  in  satisfaction  of  the 
note,  and  some  money  paid  by  him  to  the  father  of 
these   children. 

The  contention  is  substantially,  that  this  estate  neveir 
vested  in  the  father,  i?or  gave  any  right  to  the  chil- 
dren, until  the  condition  was  performed,  or  if  vested 
in  the  father,  still  the  condition  not  being  performed 
was  divested,  and  defeated  as  to  all  parties  by  failure 
to   pay    the    note. 

After  much  consideration,  we  conclude  this  is  the 
better   construction    of  this   item   of    this    will. 
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The   gift   is   in  ^ the   previous  part  of  the  clause^  but 

the   condition   is   clear,   and    the    intention   certain,   that 

if  not  performed,  the  land  was   to  be  disposed  of  under 

the   will,    or    rather    is    disposed   of    by   the   will,   and 

devoted  to  another  purpose,  inconsistent  with  the  former 

estate   giving   either   to   the    father    or   any   children   he 

anight    havej    and     in    a   way    that    necessarily   defeated 

^^J   estate  that  either  might  take  under  the  will.      In  a 

^ord  he  disposes  of  it  as  his  own  property  and  specially 

^barges   it    with    this    debt.       Suppose    the    father    had 

'^ved    until    the    time    of    payment,    and    the    son    had 

^'iec3    to    pay    this    debt,    would    it   not   be    clear,   that 

^®      ^^ould    not   have   given   him    the   land,    but  have  ap* 

*^^^^I>  riated    to   this   debt,    in    the   event   he   had  intended 

^Viould    thus    be   discharged?       That  he  did  intend  it 

^^^^Id   be   discharged    by    this    land   is   the    primary   in- 

^^^^5<»n     of    the     testator,     and     to     make     that     intent 

^^^tive,    he    has    directed    it   shall   be   sold    to    pay    it, 

^^^t   paid    by  the   son. 

*3^he   son,   James    A.,  and  the  executor  so  understood 

^        will   as   evident   by    the   fact,    that    they    both    join 

^  conveyance    by    which    the    land    is    conveyed   in 

^    -^  «T[ient   of  the   debt,   and   the    father   of  these  children 

^*^s   all   claim   to    the   land    and    removes  to  Missouri, 

^^^    children's   right    did    not    stand     higher    than    the 

tier's   under    the     will.       Both     were   to    exist   as   di- 

^^x;«d,   unless   the   father   failed   to   pay    this   debt.     But 

Vie   did    fail,    then    the  testator's  will  was  that  neither 

^^\ild   have   it,    and  it  be  sold  to  pay  it.      This  having 

^^B    done,    the    primary    purpose    of    the    testator   has 

^^^n   carried   out   and   his   will    been    effectuated. 
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If  the  construction  we  have  stated  is  the  true  one, 
then  it  makes  no  difference  to  these  complainants  whether 
the  power  was  executed  formally  or  regularly  by  the 
executor  or  not.  They  had  no  estate  or  rights  to  be 
affected  by  it,  and  therefore  cannot  complain  or  be 
heard  to  assert  a  title  until  they  first  show  the  con- 
dition was  performed  on  which  their  right  was  to 
accrue,   to  wit,   the   payment  of  the   note. 

The  result  is  the  decree  of  the  chancellor,  for  differ- 
ent reasons  from  those  by  which  he  rendered  his  con- 
clusion,   is   afSrmed,   and   the    bill   dismissed    with    costs.. 


B.  Springfield  et  al,  v.  M.  L.  Jackson  et  aL 

Sale  of  Eealty.  Life  tenant  and  remmnderman.  Appeal.  Revivor.  S 
sold  a  tract  of  land  to  J,  in  which,  under  a  will,  hia  wife  had  a  life 
estate,  and,  by  the  terms  of  the  will,  upon  her  dealh  vested  in  her  son. 
S,  his  wife  and  son,  then  of  age,  executed  a  title  bond  and  afterwards 
a  deed.  Upon  proper  pleadings',  it  was  heU  by  the  chancellor  that 
the  sale  was  void  as  to  the  wife.  An  appeal  was  taken,  and  before 
hearing  the  wife  died.  Held:  That  the  sale  was  void  as  to  wife,  but 
she  having  died  pending  the  appeal,  the  son  was  bound  by  the  deed, 
and  the  sale  was  sustained. 


FROM   FAYETTE. 


Appeal   from    the  Chancery  Court  at  Somerville.     H^ 
J.   Livingston,   Ch. 

Jones   &   Galloway    and    Stainback   &  Riddick 
for   complainants. 
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H.  C.  MooBMAN  for  defendaats. 

TuBNEY,  J.,  delivered   the   opinion    of  the   court. 

In   April,    1846,    Boswell    B.    DeGrafiFenreid    made 
his  will.      By  the  third  claase  it  is  provided:  "There 
are  now   in   thft  possession   of  my   daughter,   Elizabeth 
G.,  and   her  husband,    Blount    Springfield,    ten    slaves 
as   a  loan   for  the   present,   and   I  contemplate   shortly 
to   add   two   more  slaves,    making    in    all   twelve,   and 
settle  them,   with   their  increase    from    this    date,   and 
also  with    all    that   part    of    the   Green    B.   Hamblett 
tract    of    land     exclusive    of    the    30    acres    assigned 
to   my   son     Henry,    upon    trustees    in    trust    to  apply 
the  annual  proceeds  of  the  labor    of   said   slaves   and 
ti«e  of  said  land  to   the  support,    from    year    to  year, 
of  my  said   daughter   Elizabeth,    and   such   children  as 
she  may   have,   independent    of    and    not    subject   (the 
property     or    its    proceeds)     to    the    control,   debts   or 
<^ontracts  of    her  present  or  any   future   husband,   and 
A^  her   decease  the  same  to  go   to   her    child   or  chil- 
dren    that    she     may     have,     and    the    descendants   of 
«uch,     the    descendants     taking    the    part    the    parent 
^ould   have   done   if  living  •    and    in    default    of   such 
^^Wiig   child   or  children,    or    descendants   of    such,   at 
^^^     death,  the   property    so    given    to   her   use   to   re- 
^^^^    to   my   estate  and  be  divided   equally ;  that   is  to 
**y>     one-fifth   part    to   my    son    Henry,   one-fifth   each 
^     «ach  of  my  daughters,   and   the  remaining  one-fifth 
P^^^  to  my  said  grandsons  Edward  and   Francis  Long^ 
^^     either;    to  Henry,  his  part  in    absolute  title,    and 
^^    remaining  four-fifths  to    the    trustees   in   this  will 
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named  for  the  others,  and  upon  the  like  terms  and 
limitations  and  conditions  as  the  other  property  speci- 
fied for  their  benefit  respectively.  And  in  case  of 
my  decease  before  making  such  deed  of  gift,  then  I 
vest  the  said  land  and  ten  slaves  and  two  others, 
which  two  I  leave  it  to  the  discretion  of  my  exec- 
utor to  select  out  of  my  estate,  in  the  trustees  here- 
inafter named,  for  others  of  my  children,  to- wit: 
Henry  E.  DeGraffenreid,  E.  T.  Evans,  L.  H.  Coe, 
Blount  Springfield  and  Peter  Bland,  to  be  by  them 
held   in   trust   for   the    purposes   stated." 

In  the  last  clause  it  is  provide^d:  "Whereas,  in 
the  foregoing  I  will  about  306  acres  of  land  Uy 
the  use  of  my  daughter  Elizabeth,  and  also  direct 
that  one-fourth  part  of  my  home  tract  of  land 
be  allotted^  off  in  severalty  to  the  qse  of  such  of 
my  said  daughters  as  first  arrive  at  twenty- one  years 
of  age  or  marries,  I  have  reflected  that  it  may 
be  better  for  them,  and  therefore  authorize  the  trus- 
tees of  each,  if  in  the  exercise  of  a  sound  discre- 
tion they  may  deem  it  best,  to  sell  the  land  al- 
lotted to  use  of  either,  and  apply  the  proceeds 
arising  from  such  sale  to  purchase  of  other  lands, 
which,  when  so  purchased,  is  in  all  respects  to  stand 
substituted    for   the    original." 

B.  B.  DeGraffenreid  died  in  1856.  No  one  of 
the    appointees   ever   qualified,    except   the   son. 

On  August  10,  1869,  Blount  Springfield  contracted 
to  sell  to  M.  L.  Jackson  846  acres  of  land.  A 
title  bond,  signed  by  Blount  Springfield  and  his  wife^ 
Elizabeth  G.,  and  their    only    child,    Baker   C.  Springs 
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field)  and  who  was  of  full  age^  was  executed.  In  that 
bond  the  land  is  described  as  "846  acres,  more  or  less, 
composed  of  one  tract  of  289f  acres  deed'^d  to  me 
hj  Wm.  Harris,  one  tract  of  156  acres  deeded  to 
me  by  R.  Lemons,  one  tract  of  300  acres  known  as 
the  Green  B.  Qamblett  tract,  and  one  tract  of  37 
acres  deeded  to  me  by  A.  D.  Steinbach."  The  bond 
proceeds:  "On  the  following  payments:  $5,000  to. 
be  paid  cash  on  the  25th  of  December,  1869^  at  which 
time  possession  is  to  be  delivered  and  given ;  J5,000 
December  25,  1870,  and  $5,000  December  25,  1871. 
Now,  if  on  the  payment  of  the  said  several  sums  of 
money,  I  should  make,  or  cause  to  be  made,  a  gen- 
eral warrantee  deed  to  said  land,  then  this  obliga- 
tion to    be   void,^^   etc. 

The  two  notes  first  falling  due  have  been  paid.  On 
the  4th  of  August,  1871,  Blouut  Springfield  executed 
a  deed  for  546  acres  of  the  land,  reciting  pay- 
ment of  the  purchase  money.  Springfield,  wife  and 
son  join  in  a  deed  for  the  300  acres,  retaining 
a  lien  for  the  purchase  money,  which  is  stated 
to   be    evidenced    by    the    last    note    before    described 

for  $5,000.  The  notes  were  all  payable  to  Blount 
Springfield,  the  husband  and  father.  The  title  bond 
was  filed  for  registration  on  the  11th  of  February, 
1870,  and  registered  on  the  12th  of  March,  1875. 
The  deeds  were  not  registered  until  after  the  com- 
mencement of  this   suit. 

On  the  17th  of  March,  1871,  complainant,  Thos. 
G.  Neal,  loaned  Blount  Springfield  $1,200,  and  on 
the   12th   of  April,  1871,  he  loaned  him  about  $1,823^ 
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taking  his  notes.  The  $5^000  of  Jackson  last  fall- 
ing due  was  pledged  as  collateral  for  these  sums  at 
time  of  borrowing.  On  the  18th  of  February,  1875, 
the  balance  of  the  note  after  Neal  shall  be  paid  was 
transferred  by  B.  Springfield  to  Henderson  Owen, 
surviving  partner,  etc.  On  the  27th  of  January, 
1875,  Jackson  made  a  deed  of  trust  to  E.  J.  Tucker 
on  the  546  acres  of  land,  to  secure  certain  creditors. 
On  the  15th  of  March,  1875,  the  original  bill  wy 
filed  by  Blount  Springfield  for  himself  and  Neal  and 
Owen,  and  by  Baker  C.  and  Elizabeth  G.  Springfield, 
to   enforce   the   vendor^s   lien    on     the    entire   tract   for  \ 

the   payment   of  the   $5,000   note. 

Jackson  by  his  answer  admits  the  purchase  and 
his  readiness  to  perform,  if  the  title  to  the  300  acre 
tract  is  good,  or  can  be  made  so.  He  makes  his 
answer   a   cross-bill. 

At  least  five-sixths  of  the  record  is  made  of  bills, 
cross-bills   and   answers. 

The  first  question  presented  is,  did  Blount  Spring- 
field have  the  power  under  the  will  to  sell  and  re- 
invest? We  think  with  the  chancellor  that  he  did 
not,  and  that  the  sale  was  void  as  to  the  wife. 
Since  the  appeal  to  this  court,  however,  Mrs.  Spriag- 
field  has  died,  and  the  title  upon  her  death  by  the 
terms  of  the  will  vested  in  her  only  son,  Baker  C. 
Springfield,  who  was  sui  juris  at  the  time  he  joined 
in  the  title  bond  and  deed,  was  an  attorney  and  the 
draftsman  of  many  of  the  papers,  especially  the 
pleadings  of  himself,  his  father  and  mother,  in  this 
cause,   in   which  he   claima   the    sale    was    a   very   ad«^ 
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vantageous  one;  that  the  father  has  re-invested  of  his 
own  means  largely  more  than  the  price  of  the  Ham- 
blett  tract,  in  other  better  lands,  and  which  are 
yielding  a  much  larger  profit.  As  he  covenanted  for 
title  with  a  full  understanding  of  all  the  circum- 
stances, his  deed  and  covenant  will  be  held  to  con- 
vey the  title  cast  upon  him  by  the  falling  in  of  the 
life  estate.  In  the  case  he  presents  himself  as  coun- 
8^  and  witness,  changing  base  in  either  and  both  as 
interest  may  suggest  to  him.  While  his  course  pre- 
sents him  in  no  very  favorable  light,  and  while  we 
can  give  him  but  little  credit,  it  is  evident  from  all 
the  facts,  including  his  bills,  answers  and  deposition, 
that  he  was  mainly  instrumental  in  getting  up  and 
keeping  up  this  litigation,  as  well  as  in  promoting 
the  sale  of  the  land.  He  must  not  no\y  be  per- 
mittl^d  to  take  advantage  of  his  own  wrong  and 
frauds   upon   others. 

It   appears   from    the    answer    of    Mrs.    Springfield, 

* 

her  husband  and  son,  that  the  profits  from  the  re- 
investment are  greatly  superior  to  those  of  the  land 
devised  under  the  will  of  her  father.  A  strong  prima 
facie  case  is  made  for  ratification,  if  presented  in  a 
bill  for  the  purpose.  From  their  own  standpoint  we 
are  forced  tb  conclude  that  she  received  and  enjoyed 
i\\e  use  and  rents  of  the  reinvestment,  receiving  the 
full  support  contemplated  by  the  will,  and  is  thereby 
estopped  to  claim  rents  for  the  300  acre  tract  for 
the  time  since  Jackson  became  a  bankrupt  in  1878. 
But    for    her    resistance    to   the   cross-bill   of  Jackson, 

and    concealment  of   what  she    in    her    later   pleadings 
23— VOL.  n. 
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charges  to  be  the  fraud  of  her  husband  she  would 
have  been  restored  to  her  rights  in  the  land  under 
the  will  of  her  father  long  before  the  bankruptcy  of 
Jackspn.  Her  coverture  will  not  protect  her  from 
the  consequences  of  her  fraud  upon  the  rights  of 
Jackson.  While,  if  she  were  living,  we  might  be 
constrained  to  restore  to  her  the  land,  we  would 
not,  under  the  circumstances,  allow  an  account  for  rents. 

Neal  claims  that  he  is  entitled  to  subject  the  en- 
tire tract  of  846  acres  to  the  payment  of  his  debts. 
As  we  have  seen  from  the  title  bond,  the  sale  was 
an  entirety;  he  was  the  holder  of  the  note  before 
the  registration  of  the  deeds;  when  he  took  the  note 
it  was  governed  by  the  contrapt  in  the  title  bond; 
he  was  not  consenting  to  the  deeds,  nor  had  notice 
of  their  execution,  and  is  not  aflFected  by  them,  but 
is  entitled  to  the  terms  of  the  original  contract, 
which  secured  a  lien  upon  the  entire  tract  for  the 
full  amount  of  the  purchase  money.  The  transfer  to 
Owen  was  made  after  he  had  notice  of  the  exist- 
ence of  the  deecls  to  Jackson,  and  after  Jackson's 
deed  of  trust  for  the  benefit  of  other  creditors,  and 
he  must  be  postponed  to  them  as  to  the  546  acres. 
The  846  acres  will  be  sold  in  two  parcels,  or  in 
more  if  practicable  and  desired  by  the  deferred  cred- 
itors, and  Neal  first  paid  out  of  the  proceeds;  then 
the  trustee.  Tucker,  out  of  any  excess  in  the  pro- 
ceeds of  the  546  acres,  and  afterwards,  if  there  is  a 
balance,   it   may   be   applied   to    Owen's   debt. 

The    unadjudged     costs     will     be     paid     out  of  the 
fund   before   any   of  the   debts. 
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The  300  acre  tract  will  be  sold  first,  Neal  having 
the  security  of  the  entire  tract,  and  the  creditors 
attempted  to  be  secured  in  the  trust  deed  being  lim- 
ited to  the  546  acre  tract,  the  latter  should  have 
the  benefit  of  such  sale  as  will  be  likely  to  produce 
the  best  sale,  especially  as  no  injury  can  result  to 
the   holder   of  the   prior   lien. 

The   decree   will   be   modified   as  indicated. 


Williamson  v.  Thos.  R.  Williams,  Adm'r,   etc.   • 

1.  Fkaud.    Burden  of  proof.    The  burden  of  proving  that  a  deed  from  a 

father  to  a  son  is  voluntary  and  fraudulent  is  upon  the  attacking 
creditor. 

2.  Defective  Title.     Presumption  of  knowledge.    The    acceptance  of  a 

mere  quit  claim  deed,  or  one  with  only  a  special  covenant  of  war- 
ranty, is  prima  facie  proof  that  the  con veyee  knew  the  title  was  de- 
fective. 

3.  Notice.     Lis  pendenSy   Commencement  of.    As  to  strangers  to  the  suit, 

lis  pewUns  Aiye6  not  commence  until  the  service  of  process  upon  the 
defendant,  even  though  a  copy  of  the  bill  had  previously  been  reud 
to  sach  defendant  by  a  co-defendant  who  had  been  served  with  pro- 
cess. 

4.  Fraud.     Evidence.    DeclanUions  of  conveyor.    If  a  party  makes  a  deed, 

and  retains  possession  inconsistently  with  the  deed,  his  statements  in 
reference  to  the  ownership,  or  contract  or  character  of  possession,  are 
admissible  against  the  conveyee ;  but  it  is  otherwise  when  his  ik>a- 
seasion  is  consistent  with  the  terms  of  the  deed  or  contract. 
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5.  Fraud.  Innoceni  purchaser.  Besidting  trnsL  Where  property  is  fraud- 
ulently conveyed  to  evade  creditors  to  an  assignee,  cognizant  of 
the  fraud,  who  conveys  to  an  innocent  third  person,  who  pays  a 
full  consideration  in  ignorance  of  the  fraud,  the  consideration  paid 
takes  the  place  of  the  land  conveyed,  and  the  mesne  fraudulent 
assignee  becomes  liable  therefor  to  the  creditors  of  the  original 
grantor. 


FROM    FAYETTE. 


Appeal   from    the  Chancery  Court  at  Somerville.     H. 
J.   Livingston,   Ch. 

Jones  &  Galloway  for   complainants. 

H.  C.  Moorman,  C.  C.  Harris  and  Stainback  & 
RiDDiCK    for   defendants. 

Freeman,  J.,  delivered   the   opinion  of  the   court. 

The  original  bill  is  filed  to  enforce  a  debt  on 
which  judgment  had  been  had  in  favor  of  complain- 
ant against  Young  Montague.  It  seeks,  first,  to  set 
aside  a  conveyance  of  180  acres  of  land  made  by 
Young  Montague  to  his  son,  P.  A.  Montague,  of  date 
May  21,  1866;  and,  second,  a  conveyance  of  another 
tract  of  691  acres  in  Fayette  county,  made,  as  charged, 
to  W.  T.  Jones ;  another  tract  of  80  acres  is  men- 
tioned, but  seems  to  be  abandoned,  as  no  proof  is 
tendered  in  reference  to  it.  These  lauds  are  sought 
to  be  subjected  to  the  payment  of  complainant's  debt, 
on  the  ground,  as  to  the  180  tract,  that  the  sale  to 
P.  A.  Montague  was  made  with  the  fraudulent  in- 
tent to  hinder  and  delay  the  creditors  of  Young 
Montague   in   the   collection    of    their   debts,   especially 


^ 
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complainant.  As  the  basis  for  this  charge,  the  fact 
is  averred,  to  use  the  language  of  the  bill,  that  P. 
A.  Montague  not  only  paid  no  consideration  for  said 
tract  of  land,  but  he  had  not  the  ability  to  pur- 
chase and  pay  for  same.  It  is  also  added,  he  knew 
of  the  fraudulent  purpose  of  the  father,  and  partici- 
pated  in   it. 

We  will  dispose  of  this  branch  of  the  case  first. 
P.  A.  Montague  and  the  father  were  both  dead  when 
this  bill  was  filed.  Their  heirs  are  the  defendants. 
They  answer,  and  deny  in  most  positive  terms  the 
fraud  charged  and  the  inability  of  P.  A.  Montague, 
and  add  to  this  denial  the  statement  that  on  the 
day  of  the  purchase  one  of  the  sisters,  Minerva, 
loaned  him  $975 — the  consideration  being  $1,»350 — and 
this  fact  is  admitted  by  agreement  of  counsel  in  the 
record.  The  answer  challenges  the  complainant  to 
proof  of  the  facts  thus  charged,  and  is  sworn  to, 
oath   not   having   been  waived   by   complainant. 

There    is    no    proof    in    the     record    sustaining   the 

ciarge.       As   a   matter   of    course    it    cannot   be   taken 

^^     granted   to   be   true.       The   answers   -are    responsive 

^     the   bill,  and  even    if  we   assumed    the   facts,   could 

^^^>     or   were    not    within    the    knowledge   of    the    re- 

®Poi:^j^iitg^   the   heirs,    yet   certainly  it   makes   an    issue 

^^      Avhich   complainant    held    the    affirmative,    and^  was 

\:^<cVind   to   make   it   good. 

There  is  nothing  in  the  case  of  jXlley  v.  Connell. 
3  Head,  580,  when  carefully  examined,  to  the  con- 
trary of  this  conclusion.  It  is  true  it  is  stated  in 
one  part   of  the   opinion   that   the    alleged    demand   of 
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Mrs.   Connell,   the   mother,   part    of    the     consideration 
for   the   deed,   was   charged   to   be    unfounded   and   fab- 
ricated    for    the    occasion,    and    that    the    answer,    in 
strong  terms,  asserted  the  contrary.      It  is  then  added, 
"there    is    no    proof/'       It    is    evident,    however,    by 
this   the     court     meant     no     witness     testified    on    this 
question,    for   in   the  next   sentence   the  facts  are  given 
on    which  the   suspicion   is    based,   which  was  the  basis 
of  the   principle   announced,   that   is,   the  claim  was  in 
the   form   of  an    account    by    the    mother    against   the 
son,   and   "  upon    its    face,''    say    the   court,   "  is   suspi- 
cious,  and   the   time    and    circumstances    of    its    settle- 
ment    tend    to    strengthen    suspicion    of    its    fairness." 
Some   of  these   circumstances   are    stated   in   a   previous 
part   of  the   opinion.       These     circumstances    of    suspi- 
cion,  which    were   held    to    be    strong,     were     held     to 
make   it   incumbent  on  defendant,  by  satisfactory  proof, 
to   show   the   payment    of   the    consideration.       It    was 
not   held   that   a   mere   charge    in     the   bill,   denied    by 
the   answer,    raised    such    suspicion    and   compelled    de- 
fendant  so    denying   to    make    out   his   denial   by    satis- 
factory  proof.       The   same    is    the   case   of    Smart  and 
Wife  V.    Waterhousey    6   Hum.,   158,    to   which  the  court 
refer   for   the   proposition    laid    down. 

We  cannot  sustain  the  chancellor's  decree  as  to 
this  tract,  without  assuming  that  a  sale  to  a  son, 
who  is  charged  to  have  never  paid  anything,  nor 
been  able  to  do  so,  which  is  denied,  and  facts  stated 
and  proven  tending  to  show  very  largely  that  ability, 
is  to  be  held  fraudulent.  In  fact  this  decree  can- 
not  be   sustained,    on    this    record,   except   by    holding 
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that  a  sale  to  a  sod,  when  attacked,  is  per  se  fraud- 
ulent, unless  conclusively  shown,  even  years  after  the 
death  of  the  vendor  and  vendee,  that  the  money 
was  actually  seen  to  have  been  paid — a  thing  next 
to  impossible  to  be  done  in  many,  if  not  most  such 
cases. 

The  decree  will  be  reversed  and  bill  dismissed  as 
to   this   tract   of  land. 

We  need  not  notice  the  question  made  as  whether 
the  cause  was  at  issue  as  to  this  class  of  defendants, 
though  we  incline  to  the  opinion  the  chancellor  held 
correctly  on  the  subject.  The  question  does  not  go 
to  the  merits,  and  we  are  not  inclined  to  turn  cases 
on  such  objections  when  the  merits  can  be  fairly 
reached  on  the  record.  As  to  the  other  parties,  the 
cause  was  clearly  at  issue  as  to  them,  and  involved 
an  entirely  different  tract  of  land,  so  that  the  ob- 
jection is  clearly  not  good  as  to  them,  even  if  we 
are  to  understand  it  as  made  for  them,  as  probably 
was  intended. 

The  case  made  in  the  bill  as  to  the  591  acre 
tract,  is  this:  It  is  *  first  charged  that  a  tract  of 
land  of  81  acres  was  conveyed  by  Young  Montague 
to  VV.  F.  Jones  on  February  14,  1867,  and  that  this 
convevance  was  made  to  defraud  his  creditors,  and 
avoid  paying  complainant^s  debt.  It  is  then  added : 
*' The  said  Montague  in  like  manner  conveyed  the 
591  acres  fraudulently  to  W.  F.  Jones;  that  said 
sales  were  made  without  consideration,  and  these 
lands  were  fraudulently  conveyed  by  j^aid  Montague 
to   the   said   Jones   with   intent   and   for   the   purppse  of 
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hindering,  delaying  and  defeating  the  creditors  of  the 
said  Montague  in  collecting  their  debts  against  him." 
It  is  not  charged  that  Jones  was  unable  to  pay  for 
this   land. 

It   is   then    further   charged    that .  Jones,    further   to 
defeat   the   creditors    of    Montague,    did,     on   the    13th 
of  July,    1868,     pretend   to    sell    and     convey    to    Wm. 
Wallace    the   said   tract   of  land,   Wallace  being  a  son- 
in-law   of     Montague,   and     having    knowledge     of    the 
fraudulent    contrivances     and    arrangements.        As    evi- 
dence   of  the    fact   alleged,    it   is   said — and    the   fact    is 
that    way — that   Jones    knew    he  had    not   a    good   title, 
because    he    conveyed    only    by    a   quit-claim    deed;    and 
also    that    Wallace     knew    that    he    had    not    a    valid 
title    when   he    purchased.       All     the     charges  of    fraud 
are    met    by     the    answers    with     positive    denials,     and 
the    quit-claim    deed     and     purchase     by     Wallace     thus 
explained :       That     Wallace    wished     to    purchase    from 
Montague,    who    told    him    he    had  sold    to  Jones;    that 
he    negotiated   a   trade    with    Jones,    and    it    was   agreed 
he    (Wallace)    was  to  he   substituted   as   purchaser,    and 
Jones    released    from    the    payment    for  said   land,    Wal- 
lace   paying    to     Montague     §915     in     a    store    account 
(Wallace    being   a    merchant),   and     giving    in    addition, 
his   two    notes  for   $1,950,    both     due    two    years     after 
date,    to-wit,    July,     1870,    which    Wallace   says   he    has 
discharged    and    taken    up,    and    will    produce   the    same 
on    hearing,    if  necessary. 

While  Wallace's  denials  of  all  knowledge  that  his 
father-in-law  was  indebted,  and  especially  of  com- 
plainant's debt,   and    his     denial    of    fraudulent   intent,. 
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is  equally  positive,  still  we  are  compelled  to  agree 
with  the  chancellor,  that  the  proof  overturns  these 
denials   by   a   reasonable    preponderance. 

First,  it  is  not  at  all  probable  that  a  father-in- 
law  would  have  sold  and  conveyed  a  tract  of  land 
of  this  kind  fourteen  months  before,  without  his  son- 
in-law,  who  seemed  to  have  lived  in  the  neighbor- 
hood, having  heard  of  it.  This  he  claims  not  to 
have   done  till    he   sought   the   purchase. 

Second,  he  took  only  a  quit-claim  deed,  or  one  of 
special  warranty  against  Jones,  or  persons  claiming 
under  him.  This  is  evidence  of  knowledge  or  sus- 
picion of  defective  title,  as  held  in  Hockaday  v.  Wil- 
^oHy  1  Head,  113;  but  as  we  have  held  in  other 
cases,  is  no^  conclusive  and  may  be  explained.  We 
see  nothing  in  the  facts  that  serve  to  explain  the 
force   of  this   fact    in    this  case. 

Third,  Wallace  s:iys  he  had  paid  the  notes  given, 
had  taken  them  up,  and  proposes  to  produce  them  as 
evidence  if  necessary  in  this  case.  We  think  it  was 
very  necessary,  and  his  failure  to  do  so  weighs 
heavily  against  him,  especially  in  view  of  the  fact 
proven  that  the  administrator  of  Young  Montague 
swears  that  no  such  notes  ever  came  to  his  pos- 
session, and  he  was  appointed  long  before  the  time 
*^ey  fell  due.  Many  inconsistencies,  as  well  as  con- 
tradictions, are  found  in  Wallace's  testimony,  which 
"^^ght  be  pointed  out  to  show  that  he  bought  the 
laucl  fraudulently,  as  a  device,  no  doubt,  to  aid  his 
father-in-law  in  escaping  from  the  payment  of  a 
*^^avy   security   debt. 
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We    now   come   to  the    last    question    on    which    the 
case   as   to    this    land    finally   turns.       Wallace,    on    the 
31st  of  August,     sold    and    conveyed    this    land   to    J. 
C.   Terry,     a     commission     merchant     of     the     city     of 
Memphis,     for     $7,000.       Terry     is     brought     into    this 
litigation    l>y    a   supplemental    bill,    filed    November    18, 
1871,    and    the    charge    added     to    the     pleadings   as   to 
him    is   substantially    as  follows:     That    to    aid     in   the 
fraudulent    devices   charged    in    the  original  bill,    'Wal- 
lace   pretended   to    sell     and    did     fraudulently    convey'' 
this    land    to    Terry,    after    your    orator's   original    bill 
was    filed,    and    after   the    writ    of    subpoena    to    answer 
had    been  served  on    him;  and  this  sale  and  conveyance 
were    made    with    the  fraudulent  design    further  to  place 
said    laud    beyond    the  reach  of  the  creditors  of  Young 
Montague.       It   is   also    charged     that    Terry    purchased 
from    Wallace    with    full     knowledge    that   said    Wallace 
was   selling   and   conveying   the    land    to    him    to    defeat 
the    creditors    of    said     Montague     from    subjecting   the 
land    to    the    payment   of    their   debts. 

The  case  made  in  the  bill  stands  on  these  two 
grounds :  First,  a  purchase  after  a  lis  pernhiiSy  by 
service  of  subpoena  on  the  vendor;  and  second,  that 
the  sale  was  fraudulently  made  by  the  vendor,  and 
that   fraud    known    and    participated    in    by    the    vendee. 

The  chancellor  held  the  conveyance  to  Terry  was 
ineffective  on  both  grounds.  We  proceed  to  exam- 
ine  each    on    the    facts   shown    in    the    record. 

It  appears,  clearly,  that  the  subpoena  in  the  case 
was  not  served  on  Wallace  uutil  the  7th  of  Septeni- 
ber.       The   deputy   sheriff   so   swears,    (he    paper    being 
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lost,  and  this  makes  this  proof  competent  evidence. 
The  facts  are,  that  a  subpoena  and  copy  of  the  bill 
had  been  served  on  a  co  defendant  of  Wallace  prob- 
ably the  latter  part  of  August,  and  he  had  visited 
Wallace  on  Sunday  before  the  sale  on  Monday  to 
Terry,  and  had  read  the  bill  to  Wallace.  So  that 
we  have  the  case  of  a  party  against  whom  a  sub- 
poena was  prayed  but  not  served  on  him,  with  knowl- 
edge of  the  fact,  making  a  sale  to  a  third  party  of 
property  specifically  mentioned  and  sought  to  be 
reached  by  the  bill,  before  service^  and  we  may  add, 
that  third  party  having  no  notice  of  the  fact  that 
such  suit  had  been  brought,  for  the  record  makes 
this   case. 

Is  this  such  a  lis  pendens  as  binds  the  purchaser? 
Unless  otherwise  provided  by  statute,  the  authorities 
all  agree  that  the  lis  pendens  commences  with  service 
of  the  process  on  the  defendant  to  the  suit,  as  to 
third  parties  jsit  least:.  Tharpe  v.  Dunlapf  4  Heis., 
586,  and  authorities  there  cited ;  Murray  v.  BalloUy  I 
John.   Ch.    R.,    676. 

This  is  not  an  attachment  bill,  nor  is  it  a  bill 
under  sections  4283,  4284,  4285  and  4286  of  the 
Code — act  of  1832 — for  the  discovery  of  property  or 
choses  in  action  due  or  held  in  trust  for  him,  the 
last  section  providiug  that  in  such  a  case  the  cred- 
itor has  a  lien  on  the  property  from  the  filing  of 
his  bill,  or  by  registration  of  his  judgment,  under 
sections  2984  and  2985  of  the  Code,  within  sixty  days. 

The  judgment  was  enjoined,  but  was  dissolved  and 
the  party  permitted   to   proceed     in    November,    1867 ; 
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the  bill  filed  in  August,  1871,  nearly  four  years  after, 
and  four  years,  lacking  four  days,  after  the  return 
of  nulla  bona.  The  statute  lien  was  gone  by  not 
selling  in  a  year,  at  least,  after  dissolution  of  the 
injunction. 

It  is  not  the  case  of  a  party  holding  in  trust, 
as  contemplated  by  the  act  of  1832,  where  a  discovery 
is  necessary  to  develop  the  title,  but  the  title  as  it 
stands  is  on  the  register's  book,  open  and  notorious 
to  all ;  and  so  far  from  the  vendee  being  a  trustee 
for  the  vendor,  the  title  is  good  and  passes  com- 
pletely as  between  them,  and  no  trust  exists  to  be 
enforced,  nor  was  ever  contemplated,  either  secret  or 
open.  The  vendee  does  not  hold  in  trust  for  the 
vendor  debtor,  but  has  the  indefeasible  title  as  to 
him,  and  holds,  if  fraudulent,  only  subject  to  the 
creditors   of  the    vendor    in    enforcing   their  claims. 

It  is  simply  the  case  of  a  creditor  who  had  a 
judgment  in  the  circuit  court,  on  which  there  had 
been  a  return  of  nulla  bona^  and  which  had  been 
enjoined  for  usury  in  the  chancery  court,  jvhen  in- 
junction was  dissolved,  after  the  above  lapse  of  time, 
as  to  part  of  his  debt,  who  then  files  his  bill  to 
enforce  the  collection  of  this  balance  against  land 
charged  to  have  been  fraudulently  conveyed.  It 
stands  under  the  head  of  equity  jurisdiction  for  the 
removal  of  clouds  on  titles  before  a  sale  of  property, 
and  to  set  aside  a  conveyance  fraudulently  made  con- 
stituting such  a  cloud  and  obstacle  to  the  enforce- 
ment of  a  proper  claim  of  complainant.  As  far  as 
we   can    see,   there    is   no  special   provision  of  the  Code 
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giving  the  lien  beyond  the  rule  of  lis  pendens,  and 
entitling  the  complainant  only  to  the  benefit  of  this 
well  established   doctrinig   as   settled   in   our   law. 

The  doctrine  of  Us  pendens  in  many  cases  operates 
harshly  upon  innocent  purchasers,  and  can  only  be 
sustained  on  grounds  of  public  policy,  where  private 
mischief  must  yield  to  public  convenience :  Murray 
V.  Ballon,    1    John.    Ch.    R.,    576. 

This  being  so,  whenever  the  case  is  within  it,  it 
must  be  enforced,  but  should  not  be  extended  beyond 
its  settled   requirements    and  well  defined    limitations. 

It  would  seem  to  follow  that  Terry's  title  cannot 
be  affected  by  this  rule,  as  the  party  whose  convey- 
ance is  to  be  defeated  had  not  been  served  with 
process,  and  although  he  had  knowledge  of  the  fact 
that  a  suit  had  been  commenced,  to  which  he  was 
party,  still  this  is  not  such  a  lis  pendens  as  should 
bind  an  innocent  purchaser  from  him,  without  notice 
of  the  suit,  if  Terry  be  such.  That  he  is,  is  sus- 
tained by  his  unequivocal  denial  in  his  sworn  answer 
responsive  to  the  bill,  which  is  equivalent  to  two 
witnesses  or  one  and  corroborating  circumstances,  as 
well  as  his  deposition  most  clearly  sustaining  this 
denial.       There   is   no    contra   proof  on   this   question. 

The  only  other  question.,  whether  the  sale  was 
fraudulent,  and  whether  that  fraud  was  known  and 
participated  in  by  Terry.  It  is  so  charged.  It  ia 
as  positively  denied  by  Terry  in  his  sworn  answer, 
the  bill  being  unsworn,  and  so  that  answer  must  be 
met  and  overturned  .  by  two  witnesses,  or  one  with 
satisfactory   corroborating   circumstances. 
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The    facts   bearing  on    this   question   are,  that  Terry 
was   a   member   of  the    firm    of  Terry    &   Price,   of  the 
city    of  Memphis,    and     Wallace     was    a     customer    in 
good   standing    and    credit    with     them;     The    commis- 
sion   firm    was   to    be   dissolved   on    the    1st   of  Septem- 
ber,    1870,    and    be    succeeded    by    Terry    &   Co.       On 
the   31st    of    August,    Terry    says,    he    purchased    this 
land   as   an    investment,     paying     $7,000    for    it.       He 
seems   to   have    been    negotiating    such    a   trade    for   a 
month  or  more    before,   as  he  says  he    had  ridden  over 
the    land   then    and    examined     it,     and     had    .the   title 
examined    by    Mr.    Shelton,    a     competent    attorney    at 
Somerville,   who    reported    it   good.       He   says,   and  the 
proof  shows   it   to    be  true,    that    he    paid    for    it    by  a 
check  of  the  firm  of  which    he    was   a   member   on    the 
Union  and  Planters^  Bank  of  Memphis,  and  this  money 
is  proven  by    the   cashier   to    have  been  drawn    on    that 
day    by  Wallace  on  this  check.       Terry  is   charged   on 
the  books  of  the  firm  with  the  ?7,000  on  his  individual 
account,   and    appears  on   the   same    day    to    have    been 
credited    with    the   same   amount     on    the   books   of  the 
firm,    as   he   says,    he     having    made    good    his   account 
out  of  his    person j^l     funds.       This    state    of    facts,     in 
connection  with  some  others  we  ajiall   mention,  are    re- 
lied'   on    to    fix    fraud    on    Terry.       It    is   argued    that 
Wallace's    account     with     the     firm     at    that    date    was 
$3,169.05,    and    it    is    unreasonable    this   account   should 
not    have    been     included    in    this    transaction.       This 
would    be    so    without    explanation,    but    it    is     shown 
that   $2,900   of  this   sum     is    made    up   of  two   accept- 
ances   of  the   firm,   given   a   short    time   before,   having 


APRIL  TERM,  1883. .  367 

Williamson  v.  Williams. 

six   and   twelve   months   to  run,    and    held   by   another 
firm   in    the    city,    and  so   there   was  only  a  small    bal- 
ance   of  a   few    hundred  dollars  in  fact  on  the   account, 
and    that     due     the     firm,    not    individually   to    Terry. 
These   acceptances   are    shown     to     have    been     paid    to 
the   holders,   or   one   of  them,    and    possibly   a   part   of 
the  last   one   was    paid    to    Price   &  Terry.       Be    this 
as  it   may,    it   might   w^ell    be    that    the   small    balance 
due  the     firm    might     have     been     left     open    on     the 
account   of  an   esteemed   customer,  as  Wallace  is   stated 
to  have    been. 

It  is  shown  that  Wallace  remained  in  possession 
of  the  land,  perhaps  moving  on  it  soon  after  the 
trade.  Tl^is  is  met  by  respondent  by  the  fact  that 
on  the  face  of  the  deed  he  was  to  remain  in  pos- 
session until  the  1st  of  January  after  the  sale.  It 
is  said  in  Terry's  answer  that  he  gave  him  a  power 
of  attorney  to  act  for  him  as  his  agent,  and  there  is 
his  proof  that  he  was  his  tenant,  and  these  state- 
ments are  apparently  contradictory.  But  they  are 
explained  by  the  fact  that  much  of  the  land  seems 
to  have  been  bottom  land,  valuable  mainly  for  its 
timber,  which  was  sold  to  saw- mi  lis,  and  Wallace 
acted  under  the  power  in  selling  the  timber,  as  is 
shown,  and  collected  the  money,  as  is  proven,  as  the 
agent  of  Terry,  so  receipting  for  it.  Terry  proves 
he  was  his  tenant  and  agent  to  rent  it,  and  as  such, 
up  to  the  time  of  his  deposing,  he  had  received  from 
him,  as  such  agent  and  tenant,  $3,210,  besides  im- 
provements  made   on    the   place. 

It  is   then   sought   to   affect  Terry  by   statements  of 
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Wallace  made  in  1870,  while  in  occupation  of  the 
property,  tending  to  show  his  purpose  to  avoid  the 
present  suit  by  his  sale  to  Terry,  with  other  cir- 
cumstances tending  to  implicate  Terry,  such  as  the 
statement  that  he  had  deposited  th6  price  of  the  land 
with  the  firm,  and  had  it  there  at  the  time.  These 
statements  are  thought  to  be  competent  and  to  right- 
fully affect  Terry,  because  of  the  fact  that  Wallace 
remained   or    was   in    possession    of  the   property. 

The  principle  of  the  rule  invoked  is  thus  given 
in  the  leading  case  on  this  subject — Trotter  v.  West^ 
6  Hum. J  508 :  ^^  If  a  party  make  a  deed,  and  re- 
tain the  possession  of  the  property  inconsistently  with 
the  terms  of  the  deed,  his  statements  in  reference  to 
the  ownership,  or  contract,  or  terms  upon  w^hich  he 
holds  possession  of  the  property,  may  be  received  as 
part  of  the  j^es  gcdw ;  but  it  is  otherwise  where  his 
possession  is  consistent  with  the  terms  of  the  deed  or 
contract."  See  also  5  Sneed,  535 ;  1  Head,  548 ; 
2   Heis.,   353. 

Now,   it   appears    these     statements    were    all   made 
in   the   year   1870,   after    the    sale    to     Terry,   and    by 
the   terms   of  the   deed,     as    we    have    said,    possession 
was  to   be   retained   by    Wallace   until  the    1st  of  Jan- 
uary,    1871.       In    so    far    as    the    statements    tend     to 
affect   Terry,   they    cannot    be    held    to    do    so,     being 
made    in   his   absence,   without   his   knowledge,  and    not 
by   his   vendor   in   possession   holding  inconsistent    with 
the   conveyance   to    him,   but    precisely   in   accord    with 
the   contract. 

We  have   gone  elaborately   into  the  facts  on  which 
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this  case  turns,  in  view  of  the  fact  that  a  chancellor, 
for  whose  opinion  we  have  the  highest  respect,  had 
held  this  transaction  void,  and  counsel  of  ability 
have  most  earnestly  maintained  the  correctness  of  that 
decree.  We  but  add,  that  Terry,  in  his  deposition, 
denies  with  emphasis  all  charges  of  fraud ;  and,  if 
what  he  says  is  true,  he  is  unquestionably  an  inno- 
cent holder  of  this  property.  We  have  given  all 
the  circumstances  tending  to  show  any  complication 
on  liis  part  in  the  frauds  of  Wallace.  No  motive 
can  well  be  seen  for  a  merchant  in  his  position  to 
have  gone  into  such  a  scheme.  His  buying  land 
seenns  not  to  have  been  out  of  the  course  of  his 
habit,  as  he  shows  he  had  made  a  much  larger  pur- 
chase sometime  before  this  in  Arkansas.  There  is 
no    want    of    ability     shown ;     on     the    contrary,  .while 

the  firm  seems  not  to  have  been  a  wealthy  one,  the 
cashier  of  the  Union  Bank  says  he  would  have  cashed 
their  overdraft  of  seven  thousand  dollars,  or  even  to 
the    amount    of  ten    thousand    dollars. 

We  have,  then,  the  answer  of  Terry,  in  this  case, 
denying  every  circumstance  tending  to  implicate  him. 
We  have  his  deposition,  equally  positive,  explaining 
the  facts  as  we  have  given  in  this  oj)inion.  The 
question  is,  does  the  complainant  make  out  a  case  of 
complication  in  a  fraudulent  purpose  by  a  reasonable 
preponderance  of  testimony?  No  witness  swears  to  a 
single^  fact  showing  actual  notice  of  anything  to  aff  ct 
Terry.  All  is  to  be  inferred  over  his  answer  from 
the  facts  herein  stated.  In  other  words,  do  the  en- 
tries on  the  books  furnish  both  a  witness  and  cor- 
24— VOL.  11. 
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roborating  circumstances  to  overthro\^r  the  answer? 
for  there  is  no  witness  who  proves  any  fraudulent 
purpose  on  the  part  of  Terry ;  all  must  be  inferred 
from  circumstances. 

The  result  is,  that  complainant  fails  to  make  out 
his  case  against  Terry,  the  purchaser  of  the  land, 
and  he  must  be  held  to  be  an  innocent  purchaser, 
without  knowledge  of  the  fraud,  and,  as  such,  the 
land  protected  from  appropriation  to  complainant's 
debt    in    his    hands. 

The  chancellor's  decree  subjecting  this  land  will 
be  reversed,  and  the  amended  bill  dismissed  as  to 
Terry. 

It  does  appear  that  Wallace  purchased  fraudu- 
lently, and  disposed  of  this  land  to  aid  his  father- 
in-law  in  evading  the  payment  of  his  debt,  and  sold 
to  Terry  with  intent  to  avoid  the  coinplainant^s 
claim.  He  swears  he  received  the  price  of  the  prop- 
erty to  the  amount  of  seven  thousand  dollars.  He 
shows  he  had  received  this  money,  and  this  fact  is 
beyond  question.  Having  deprived  complainant  of 
this  land,  and  having  obtained  its  price,  he  must  be 
held  responsible  by  reason  of  this  fraudulent  disposi- 
tion of  the  land,  to  be  liable  to  the  complainant's 
claim  to  the  amount  of  the  consideration  by  him  re- 
ceived. This  money  stands  for  the  land  in  his 
hands,  and  he  cannot  escape  liability  by  having  dis- 
posed of  the  land.  It  was  so  held  in  the  case  of 
Marsh  et  al,  v.  Wills  &  Swan,  Thompson's  Cases,  over- 
rulhig  the  case  of  Tubb  v.  Williams,  7  Hum.,  and 
the   same   principle,   also,    in     Coleman  Vv  Satterfield,    2 
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Heady  265.  These  cases  have  been  several  times 
affirmed   since. 

The  court  in  the  Coleman  case,  2  Head,  265, 
gives  the  principle  on  which  this  relief  is  given,  as 
follows;  "This  measure  of  relief  results  upon  either 
of  two  distinct  grounds:  First,  that  in  consequence 
of  his  wrong,  the  estate  is  irrevocably  lost  to  com- 
plainant; and  second,  viewed  as  a  purchaser  the  party 
has  acquired  the  property  without  any  adequate  con- 
sideration  given  for   it." 

This  is  precisely  Wallace's  case,  and  he  has  by 
sale  obtained  its  value  in  money,  and  cannot  be  per- 
mitted to  hold  it  in  fraud  of  complainant's  rights, 
which   he   has   sought   to   defeat   by   such   sale. 

The  result  is,  that  a  decree  will  be  entered  in 
accord  with  this  opinion — a  personal  decree  against 
Wallace  for  complainant's  debt,  not  to  exceed  the 
price   of  the   land. 

Complainant  will  pay  the  costs  in  the  court  below 
of  making  the  parties  defendant  as  to  the  180  acres 
of  land,  and  as  to  his  supplemental  bill  as  to  Terry, 
and  all  costs  incurred  as  to  that  part  of  the  litiga- 
tion. Balance  of  costs  in  the  court  below  and  this 
court    will    be   paid   by    Wallace. 
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Ill     WTQ 

13L496       D.   J.   Guthrie   v.   Louisville  &  Nashville  Rail- 

ROAD  Company. 

1.  Master  and  Servant.    Defective  tool*.    Itdative  diUie*.    The  duty  of 

the  mafiter  is  absolute  to  use  active  diligence  to  prevent  improper 
or  unsafe  tools  or  implement8  being  furnished  an  employee  by  which 
he  may  be  injured.  The  servant  must  use  reasonable  diligence  in 
guarding  against  such  injuries,  but  he  may  well  rely,  to  some  extent 
at  loatt,  on  the  faithful  performance  of  duty  on  the  part  of  his  em- 
pl«iy«r,  and  what  might  be  ordinary  care  in  avoiding  an  independent 
danger,  might  well  not  be  required  to  guard  against  a  breach  of  duty 
on  the  part  of  the  master  which  the  servant  had  no  reason  to  antici- 
pate. 

2.  Same.    Scum,     Ccise  stated.    "Where  a  laborer  upon  a  railroad,  engaged 

in  driving  spikes,  is  furnished  by  the  section-boss  with  an  iron  maul 
known  by  the  section-boss  to  be  defective,  and  is  injured  in  conse- 
quence of  such  defect,  the  company  is  liable,  although  the  defect  was 
patent  and  would  have  been  known  to  the  servant  had  he  inspected 
the  maul. 


FROM    GIBSON. 


Appeal  in  error  from  the  Law  Court  at  Humboldt. 
J.  T.  Carthel,  J. 

McFarland  &  BoBBiTT   for   Railroad   Company. 

Cooper,   Buchanan  &  Spence  for  Guthrie. 

Freeman,  J.,   delivered   the   opinion  of  the   court. 

This  action  is  brought  to  recover  for  the  loss  of 
an  eye,  by  the  use  of  a  metal  maul,  by  the  plaintiff, 
while  working  as  an  employee  of  the  company  in 
driving  spikes  fastening  down  the  rails  on  the  track 
of  the  road. 
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It  is  substantially  averred  in  the  declaration  that 
the  maul  furnished  plaintiff  by  the  defendant  was  de- 
fective, and  this  defect  known  to  the  defendant,  and 
that  in  the  proper  use  of  it,  while  engaged  in  his 
employment,  under  the  direction  of  one  Stewart,  who 
was  the  agent  of  defendant,  the  plaintiff's  eye  was 
put  out  by  the  flying  off  of  part  of  the  head  of  the 
maul,  and  this  occurred  without  the  fault  of  the 
plaintiff,  and  by  the  fault  of  the  defendant  in  re- 
quiring  him   to    work   with   an    insuflBcient   tool. 

This  is  a  substantial  statement  of  the  case  as 
made  by  the  declaration,  and  which  plaintiff  was  re- 
quired to  prove  to  the  satisfaction  of  the  jury  in 
order  to  a  recovery,  the  plea  of  the  defendant  being 
simply  "not  guilty."  Under  the  instructions  of  the 
court,  the  jury  found  for  plaintiff,  and  assessed  his 
damages  at  $2,500,  from  the  judgment  on  which  an 
appeal    in    error   is   prosecuted    to    this   court. 

The  proof  tends  to  show,  and  does  show,  that 
plaintiff  was  in  the  employ  of  defendant  as  a  bridge 
carpenter,  under  the  direction  of  one  Stewart  as  sec- 
tion foreman  controlling  the  work ;  that  on  the 
morning  of  the  injury  plaintiff  had  been  engaged  in 
sawing,  and  one  Dual  and  Wilcox  were  engaged  in 
spiking  down  the  rails.  The  mode  of  doing  this 
seems  to  hav6  been,  that  the  two  worked  together, 
the  one  driving  the  spikes  on  one  side,  his  com- 
panion on  the  other,  and  they  habitually  rendered 
mutual  assistance,  the  one  to  the  other,  in  doing  the 
work.  A  short  time  before  the  accident,  the  fore- 
man   (Stewart)    ordered    plaintiff    to     leave    his   sawing 
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and   take   the  place   of  Dual,    and    his    maul   to   drive 
spikes,   on     the     ground     that     plaintiff    was    a   better 
hand   at   this   kind   of  work    than    Dual,    and   he   was 
in   haste   to   have  the   work   completed    before   a   train 
should     arrive,     which    was    due    in    some    two     hours 
j)erhaps.       In    obedience    to    this    order    plaintiff    took 
the   maul   of  Dual,  and   proceeded    to   do   the  work  he 
was   doing,   taking    the    maul    without    special     inspec- 
tion,  and    with    no    knowledge     of    any     defect   in   it. 
After   working    half    an     hour    or    more,    in    driving   a 
spike   it   was   bent   under   a    "T"   of   the    rail,   as   the 
witnesses   express   it.       When    this    was    seen,   plaintiff 
requested    Wilcox,    his   fellow-Workman,   to   aid  him   in 
straightening     it,     which     was     done     by     placing     the 
small   end   of  the    maul    between    the    spike     and    the 
rail,   with    the    larger   or    face    end    turned    out   so    as 
to    be    struck     by    the     maul    of    his    companion,    the 
other   holding   his   own   maul   by   the    handle,    and   the 
force   of   the     blow    would    thus    press    the    maul    be- 
tween  the    rail  and  the  bent  spike,  so  as  to  straighten 
it   and   enable    it    to    be    driven   to     its    place.        When 
the   blow    was   given    by    Wilcox    for    this    purpose,    a 
"shiver,^^   as   the    witness    calls    it,    flew    off    from    the 
fa(?e    of  the    maul,    striking    plaintiff    in     the     left   eye, 
giving   a    very    painful    wound,    from     which    it    went 
out,   and    so    is    lost    to    the    plaintiff  entirely.       It    is 
said   also    by    him    that   the   other  eye  is  weakened  and 
injured,    and  that   this   is    and    would    be    the    case    is 
corroborated    by    the   testimony  of  his  attending   physi- 
cian,   who   testifies   this   would    be    the   result   of   syni* 
pathetic   action    in    such   a   case. 
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The  proof  shows  very  clearly  that  the  use  of  the 
raanl  spoken  of  was  the  most  usual  mode  of  straight- 
ening a  spike  in  such  case.:5,  and  was  altogether 
proper  in  itself,  and  a  safe  way  of  doing  it,  and 
this  was  used  properly,  though  a  "claw  bar"  was 
also  furnished  by  the  company  to  be  so  used.  But 
it  is  evident  this  was  optional  with  the  employees. 
In  fact,  the  proof  tends  to  show  that  the  "claw- bar*' 
was  tried  first  in  this  case,  but  thev  were  unable  to 
straighten  the  spike  with  it,  and  therefore  resorted 
to  the  mode  stated,  it  being  thus  shown  more  effect- 
ive  for   the   purpose. 

In  addition,  it  is  shown  that  knowledge  of  the 
fact  that  this  maul  had  become  impaired  and  needed 
repair  had  been  communicated  to  the  section  fore- 
man, whose  duty  it  was  to  look  after  and  direct  the 
use  of  the  tools,  and  who,  in  fact,  had  specific 
charge  of  the  work  as  the  agent  of  the  railroad 
company. 

It  is  evident  on  this  statement  of  the  facts,  that 
if  his  Honor,  the  circuit  judge,  has  correctly  in- 
structed the  jury,  the  verdict  is  one  that  may  well 
stand,  and  is  abundantly  supported  by  the  evidence. 
Indeed,  on  the  substantial  facts  stated  above,  there^is 
no  countervailing  testimony,  no  witness  being  intro- 
daced    bv    defendant   to    the  contrary. 

The  only  effort  to  break  the  force  of  plaintiff's 
testimony  was  by  introducing  two  written  statements, 
signed  by  witness  Wil(!0.\,  one  given  to  Stewart,  the 
foreman,  some  days  after  the  accident,  and  another 
iu    the    form    of    a     series     of    questions     put     by     Mr. 
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Buquo,  an  attorney  of  the  road,  in  August  after. 
These  are  supposed  to  weaken,  if  not  contradict,  the 
testimony  of  this  witness.  The  first,  we  may  say, 
presents  nothing  aflfecting  the  testimony.  It  is  ar- 
gued that  in  this  statement  the  witness  is  made  to 
say  that  while  they  were  spiking  down  the  rails 
together,  the  spike  was  "awkwardly"  gotten  bent 
under  the  rail,  frt)m  which  the  argument  is,  that 
it  was  the  awkwardness  or  misdirected  act  of  the 
plaintiff  alone  which  caused  the  injury.  In  this, 
however,  the  point  at  issue  is  mistaken.  It  is  not 
whether  the  spike  had  gotten  bent  rightfully  or 
wrongly,  for  their  so  getting  bent  seems  to  have 
been  an  usual  incident  to  such  work,  but  whether  the 
use  of  the  maul  in  iis  impaired  condition  was  an  act 
of  carelessness  on  the  part  of  the  plaintiff,  and  so 
the  company  not  responsible.  The  witness,  how- 
ever, swears  that  this  word  '^ awkwardly"  was  inserted 
without  his  knowledge,  and  not  read  to  him.  There 
was  the  clear,  uncontradicted  testimony  of  the  plain- 
tiff himself  in  addition,  on  which  the  verdict  mav 
well    rest. 

The  other  statement  is  unimportant,  as  far  as  we'- 
can  see.  Its  main  point  is  to  show  that  a  claw- bar 
\l'Ould  have  been  perfectly  safe;  that  one  was  pro- 
vided, and  that  it  would  suffice  to  draw  any  spike. 
But  there  can  be  nothing  in  this,  as  the  whole  proof 
shows  that  the  maul  was  more  convenient  and  more 
generally  used  for  this  purpose;  and  this  is  even 
corroborated  bv  the  statement  itself.  No  order  for- 
bidding   the    use   of  the  maul,   or   directing   the  use   of 
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the   claw-bar  in    preference,    is    shown.       We   need   not 
further   notice   these    matters. 

We  have  carefully  examined  the  charge  of  his 
Honor,  the  circuit  judge,  in  this  case,  and  certainly 
find  nothing  in  it  of  which  defendant  can  complain.. 
In  fact,  it  is  evident  the  learned  counsel  was  well 
satisfied  with  it  when  put  to  the  jury,  as  nothing 
more  was  asked,  nor  any  modification  of  what  had 
been  said.  Its  propositions  are,  that  it  was  the  duty 
of  the  master,  in  a  case  like  this,  through  its  agents, 
to  be  careful,  diligent  and  skillful  in  the  selection 
of  the  tools  that  it  furnished  its  servants  to  work 
with,  and  also  in  keeping  them  in  repair  after  they 
are  furnished,  and  the  employee  is  responsible  for 
any  injury  that  results  to  the  same,  on  account  of 
the  agents  of  the  master  in  failing  to  comply  with 
and  discharge  this  duty,  and  failing  to  furnisli  serv- 
ants with  reasonably  sale  and  suitable  tools  to  work 
with.  This  general  proposition,  with  the  qualifica- 
tions after  given,  is  undoubted  law,  as  applicable  to 
this   relation. 

His  second  proposition  was  substantially  that  the 
employee  undertakes  to  run  all  the  ordinary  risks  of 
the  service 'in  which  he  voluntarily  engages.  After 
stating  that  these  were  thf»  general  rules,  he  then 
proceeds  to  specifically  point  out  their  application  to 
the  facts  of  the  case  in  hand.  He  tells  them,  if 
the  plaintiff  was  furnished  this  maul  for  work  by 
the  foreman,  and  that  the  maul  was  worn  and  de- 
fective, and  the  plaintiff's  eye  was  put  out  by  reason 
of  this   defective   condition,    in    such   employment,   and 
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the  defects  known  by  defendant  or  its  employees, 
whose  duty  it  was  to  look  afler  the  condition  of  the 
maul,  or  if  said  employees  having  such  duty  might 
have  known  of  the  defects  and  need  of  repair,  by 
the  use  of  such  diligence  and  skill  as  a  prudent  and 
careful  man  would  have  used  in  attending  to  such  a 
matter,    the   defendant    would   be    liable. 

He  then  defines  the  measure  of  care  on  the  part 
of  plaintiff  by  qualifying  the  above  right  of  recoveiy, 
as  follows:  "Unless  you  find  that  the  plaintiff  also 
knew  of  the  defect  in  the  maul  himself,  or  might 
have  known  it  by  the  use  of  ordinary  care  and  at 
tention  to  it;  or  unless  the  injury  was  the  result  of 
the  carelessness  of  the  plaintiff  as  its  proximate  and 
efficient  cause/'  But,  he  adds,  "  if  you  find  the  plaintiff 
knew  of  the  defect  in  the  moul,  and*  that  it  was 
dangerous  to  use  it,  or  that  he  might  have  known 
it  or  discovered  it  by  the  use  of  ordinary  care  and 
attention,  and  thereby  have  avoided  it-^  use  it  was 
his  duty  to  do  so,  and  if  he  disregarded  this  duty, 
he  could  not  recover,  although  in  fact  he  did  not 
know  of  the  defect;  or  if  the  careless  manner  of  the 
use  of  the  maul  by  plaintiff  was  the  proximate  and 
efficient  cause  of  tlie  injury,  then  he  could  not  re- 
cover." 

These  are  the  points  of  law  on  which  his  Honor 
submitted  tlie  case  to  the  jury.  We  have  given 
them    mainly    in    his   own   language. 

The  first  proposition,  that  it  is  the  duty  of  a 
railroad  company  to  furnish,  in  a  case  like  this,  safe 
and     suitable     tools,     is    sustained     in     principle    by    a 
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namber  of  our  own  cases.  The  rule  has  been  laid 
down  in  reference  to  machinery,  but  the  principle  is 
precisely  the  same  where  the  employee  is  employed 
in  a  service  where  the  tools  furnished  by  his  em- 
ployer are,  by  custom  or  usage,  or  by  the  actual 
practice  of  the  employer,  to  be  used  by  the  em- 
ployee. As  to  the  duty  so  far  as  machinery  is  con- 
cerned, see  case  of  Nashville  &  Chattanooga  Railroad 
Company  v.  Elliott,  1  Cold.,  613;  Railroad  v.  Carroll, 
6  Heis.,  358 ;  Railroad  v.  Jones,  9  Heis.,  "9 ;  3 
Baxt.,   427. 

In  the  case  of  Elliott,  1  Cold.,  6i7,  after  laying 
down  the  rule,  that  the  servant  takes  the  risks  in- 
separable from  his  employment,  l)roadly,  the  qualifica- 
tion is  given  from  Redfield  on  R.,  as  follows:  '*This 
doctrine,  however,  must  be  taken  with  the  qualifica- 
tion that  the  employer  must  take  care  not  to  expose 
the  servant  to  any  risk  by  associating  him  with  other 
servants  wanting  ordinary  skill,  or  by  the  use  of 
unsafe  or  unsuitable  machinery,  or  other  culpable 
negligence." 

It  is  seen  that  this  principle  thus  stated  is  more 
aflBrmative  than  the  statement  of  his  Honor,  in  that 
it  is  said  the  employer  must  take  care  that  the  ma- 
chinery ^'  is  safe  and  suitable,"  and  that  the  employee 
be  not  exposed  to  risks  in  this  direction,  or  from  other 
culpable  negligence.  Taking  care  involves  the  idea 
of  an  active  duty  imposed,  the  failure  to  perform 
which,  when  injury  occurs,  is  such  negligence  as 
raises  a  liability  for  the  damages  resulting.  This  is 
the  sound   rule,  and   has    been    uniformly    followed    in 
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principle,   though   not   in   the   precise     language   quoted 
by   this   court. 

On  the  second  proposition,  as  to  the  duty  of  the 
employee,  his  Honoris  charge  was  favorable  to  the 
defendant,  for  he  excuses  from  liability  if  the  defect 
was  known,  "or  might  have  been  known  by  the  use 
of  ordinary  care  and  attention,"  or  the  carelessness 
of  the  plaintiff  was  the  proximate  cause  of  the  acci- 
dent. Now,  in  reference  to  a  case  like  this,  the 
true  rule  is,  that  the  duty  of  the  master  is  absolute 
to  use  active  diligence  to  prevent  improper  or  unsafe 
tools  or  implements  being  furnished  an  employee,  by 
which   he    may   be   injured:     ]    Cold.,    613. 

In  reference  to  this  matter  the  employee  may 
well  rely,  to  some  extent  at  least,  on  the  faithful 
performance  of  duty  on  the  part  of  his  employer, 
and  therefore  what  might  be  ordinary  care  in  avoid- 
ing an  independent  danger,  might  well  not  be  re- 
quired to  the  same  extent  to  guard  against  a  breach 
of  duty  on  the  part  of  another,  which  the  party 
could  have  no  reason  to  anticipate.  The  employee 
had  no  duty  to  perform,  under  the  facts  in  this  case, 
as  to  the  repair  of  the  tools ;  nor  was  he  called  on 
to  inspect  them  to  see  whether  the  master  might  not 
have  neglected  his  duties  in  this  reference.  There 
being  no  special  care  imposed  by  the  nature  of  his 
position,  nor  obligation  to  inspect  the  tools,  there 
could  be  no  want  of  it,  or  negligence,  or  careless- 
ness,  in  not  doing  M'hat  he  was  not  bound  to  do  by 
the  nature  of  his  employment  and  the  legal  obliga- 
tions  arising   out   of  the  relations   existing  between  the 
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parties.  We  do  not  intend  by  this,  however,  to  say 
that  the  employee  is  not  bound  to  proper  attention, 
and  bound  to  freedom  from  actual  negligence  in 
avoiding   risks    incident   to    his   employment. 

The  defendant  cannot  complain  that  the  employee 
did  not  suspect  or  anticipate  a  breach  of  legal  duty 
on  his  part,  nor  .  watchfully  guard  against  danger 
from  such  breach.  It  is  not  for  him  to  object  that 
the  plaintiff  has  relied  on  his  faithful  discharge  of 
his  duty,  nor  to  insist  that  he  should  have  inspected 
the  tools  he  was  ordered  to  use  for  the  purpose  of 
seeing  whether  the  master  had  not  violated  his  duty. 
The  proof  shows  he  was  ordered  to  take  the  place 
of  Dual  in  this  case,  who  was  using  this  maul,  and 
it  was  but  natural  that  he  should  have  done  so 
without  suspicion ;  and  the  failure  to  examine  before 
using  was   not   carelessness   on    his   part. 

The  law  applicable  to  this  case  might  well  have 
been  qualified  by  his  Honor  in  the  way  indicated. 
As  charged  by  him  the  defendant  certainlj  cannot 
complain. 

We  see  nothing  in  the  grounds  furnished  by  the 
affidavit  of  surprise  on  which  the  case  can  be  re- 
versed.  The  fact  of  being  able  to  draw  the  spike 
with  the  "claw-bar,"  or  whether  it  was  used  before 
the  maul,  is  unimportant,  as  the  use  of  the  maul  is 
clearly  shown  not  only  to  have  been  usual,  but  a 
legitimate  mode  of  doing  this  work.  We  need  not 
say  more  than  we  have  said  on  this  aspect  of  the 
case. 

The    jury,    under    the    instructions    of    his  Honor, 
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have  found  the  employer  guilty  of  neglect  of  duty, 
and  that  the  plaintiff  had  used  ordinary  care  and 
diligence  to  prevent  injury,  and  was  guilty  of  no 
negligence  on  his  part.  These  findings  being  sus- 
tained   by    the    proof,    the    case     must     necessarily    be 


affirmed. 


Louisville  &  Nashville   Railroad   Company  v.  R. 

B.  Hays. 

1.  Easement.     Prescnpticm.    Essential  elements.    A  railroad  company,  by 

failing  to  keep  opea  a  ditch  which  ran  alongside  of  an  embankment 
constituting  a  part  of  its  road-bed,  accumulated  the  surface  water  in 
such  quantities  as  to  overflow  adjoining  lands,  the  owner  of  which 
made  constant  complaint,  but  delayed  suit  until  more  than  seven 
years  after  the  commencement  of  this  wrong.  Held :  (a)  Each  over- 
flow was  a  distinct  trespass,  which,  being  committed  without  any 
claim  of  right  by  the  company,  and  without  the  consent  of  the  owner 
of  the  overflowed  land,  could  not  establish  an  easement  by  prescrip- 
tion or  limitation,  (h)  Twenty,  and  not  seven,  years  is  the  period  of 
prescription  for  an  easement,  such  as  a  right  of  way  or  servitude  of 
overflow,  (c)  A  benefit  accruing  is  an  essential  element  in  an  ease- 
ment, and  no  period  of  prescription  can  create  a  right  to  maintain  a 
nuisance,  which  injures  all  whom  it  afTects  and  benefits  no  one. 

2.  Same.     Surface  water.     Relative  rights  of  adjoining  land  own^«.     All  lands 

are  of  necessity  burthened  with  the  servitude  of  receiving  and  dis- 
charging all  waters  which  flow  down  to  them  from  lands  on  a  higher 
level;  the  owner  of  the  lower  land  is  liable  when  he,  without  grant 
or  prescription,  by  artificial  means,  dams  up  the  water  and  causes  it 
to  overflow  the  higher  lands,  and  the  owner  of  th«  higher  lands,  when 
he  collects  the  water  and  pours  it  in  a  concentrated  form  or  unnatu- 
ral quantities  upon  the  lower  lands.  This  rule  embraces  rain  and 
surface  water  as  well  as  running  streams. 
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3.  Supreme  Court  Pr ACT rcE.  Innocuous  error.  The  Supreme  Court  will 
not  reverse  merely  because  the  circuit  judge  has  erroneously  charged 
upon  pleas  in  support  of  which  no  evidence  was  introduced. 


FROM    SHKLBY. 


Appeal  in  error  from  the  Circuit  Court  of  Shelby 
county.       L.   B    Horrigan,   J. 

EsTES  &  Ellett  for  Railroad  Company. 

\V.  H.  Carroll,  Flippin  &  Flippin  and  M.  D. 
L.  Stewart   for   Hays. 

TuRNEY,  J.,  delivered    the   opinion    of  the   court. 

Defendant  in  error  is  the  owner  of  a  tract  oi 
land  in  Shelhy  county.  Sometime  anterior  to  the 
war  between  the  States,  the  lessor  of  the  plaintiff 
in  error  built  a  railroad  embracing  an  embankment 
over  and  across  the  lands  of  Hays.  At  the  time 
of  the  construction  of  the  road  a  ditch  was  made 
on  its  side,  which  carried  off  the  surface  water.  That 
ditch  was  kept  open,  and  no  dan^age  resulted  to  the 
land  until  after  tht?  close  of  the  war,  when  the  ditch 
being  neglected  and  allowed  to  fill  up,  the  surface 
water  from  the  hillside  above  the  embankment  over- 
flowed about  forty  to  sixty  acres.  In  some  years 
crops  (jittempted  to  be  raised  on  the  land  were*  en- 
tirely destroyed,  and  in  others  seriously  injured  by 
the  surface  overflow,  or  backwater,  from  the  embank- 
ment. 

This   suit    was    instituted   in    February,    1878. 

The   facts    of    overflow    and    damage    to    crops   are 
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not  denied,  but  it  is  inriistcd  "thai  an  easement  to 
overflow  the  laud  had  existed  under  an  uninterrupted 
and   adverse    exercise   of  the    right   for   seven    years." 

The  facts  are  that  repeatedly  after  the  nuisance  to 
the  land  began,  coni plaints  were  made  to  the  en- 
gineer of  the  road  and  to  road- masters  or  section- 
bosses  on  the  part  of  the  road  from  which  the  injury 
resulted.  That  such  complaint  was  made,  together 
with  the  application  to  clear  the  ditch  for  the  relief 
of  the  soil  is  in  no  sense  denied  or  controverted  by 
the  record.  During  the  time  the  complaints  were 
being  made  the  owner  of  the  soil  was  eacli  year,  by 
himself  or  tenants,  attempting  to  cultivate  the  land. 
The  company  for  no  purpose  set  up  any  claim  of 
right,  by  either  actual  possession  or  suflFerance,  to  the 
soil  or  to  its  use  for  any  purpose.  It  was  never 
once  intimated  that  the  rights  of  the  railroad  com- 
pany for  any  cause  or  from  any  reason  interfered 
with  the  right  of  the  owner  of  the  soil  to  its  free, 
unencumbered  and  unembarrassed  use.  At  no  time 
did  the  railroad  company,  by  word  or  act,  give  the 
land  owner  to  understand  that  it  had  rights  by  pre- 
scription or  limitation.  On  the  contrary,  it  did,  by  its 
silence,  confess  the  right  of  the  owner  to  have  his 
soil  relieved  of  the  overflow  by  the  opening  of  the 
ditch,   as   was  the  custom  of  the  company  before  the  war» 

By  what  rule  of  reasoning  can  it  be  held  that  a 
trespasser,  who  is  repeatedly  confessing  that  he  is 
such,  and  never  in  any  manner  claiming  a  right,  is 
protected  by  the  statute  of  limitations,  or  by  any 
rule  of  prescription? 
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The  case  of  Heiskel  v.  Cobb,  11  Heis.,  6:^8,  is  no 
authority  lor  the  railroad  company.  In  that  case 
Heiskel  had  the  "consent  of  the  ancestor,  Cobb,  to 
build  the  dam.  He  also  had  the  assistance  of  Cobb, 
who  had  given  permission  to  use  his  bank  in  making 
his  dam  and  encouraged  him  to  do  so.  In  that 
case  there  was  an  actual  claim  of  right  under  the 
consent,  or  encouragement  .  and  recognition  of  the 
claimant  of  the  soil,  which  worked  an  estoppel.  In 
the  present  case  the  defendant  company  has  not  only 
always  recognized  the  right  of  Hays  to  the  soil,  its 
use  and  products,  but  has  never  by  word,  act  or 
deed  claimed  any  interest  therein  for  any  purpose. 
On  the  contrary,  the  rights  of  Hays  to  the  fullest 
extent .  have  been  recognized  by  silentie  and  by  acts 
intermixed  in  no  way  with  any  claim  on  the  part 
of  the  company.  So  that  it  must  result,  even  should 
we  hold  that  seven  years  adverse  possession  v.as  suf- 
ficient to  create  a  prescription  to  overflow  the  lands 
of  Hays  and  perpetuate  a  nuisance  upon  his  land, 
still  the  facts  of  this  case  present  no  such  •question, 
and  the  charge  of  his  Honor  that  twenty  years  ad- 
verse exercise  of  the  right  to  overflow,  etc.,  must  be 
shown  before  a  prescriptive  right  would  exist,  is  not 
w^arranted  or  called  for  by  the  facts,  and  being  im- 
material to  the  issue  will  be  dit^regarded  by  this 
court. 

But   suppose   a   prescription    may    give   the    right   to 

perpetuate   a    nuisance,    both     to     the    corporation     and 

the    laml-owner,   and    that     it     is    immaterial    that    its 

existence    does   not   confer    a    benefit,    as   this   one    does 
25— VOL.  11. 
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not,  Still  no  right  by  prescription  or  limitation  has 
been  created.  In  Ferrell  v.  Ferrelly  1  Baxt.,  334, 
this   court,    speaking   by   Judge    Freeman,  says: 

"The  rule  of  a  presumption  of  a  grant  from  the 
State  has  been  settled  in  Tennessee  by  several  cases 
to  be  twenty  years,  and  we  think  this  rule  may  be 
as  well  applied  to  a  right  (of  way)  of  the  character 
now  under  consideration  as  io  grants  from  the  State. 
It  is  based  on  reasons  of  public  policy  and  to  quiet 
titles,  and  is  a  presumption  of  law  in  favor  of  a 
long  continued  possession"  (citing  several  authorities). 
"  We  think,  therefore,  these  cases,  recognizing  the 
period  of  presumption  of  a  grant,  furnish  a  sounder 
analogy  on  which  to  fix  the  rule  of  presumption  of 
a  deed  where  it  is  to  be  made  out  solely  bv  use  or 
enjoyment  of  the  right  than  the  period  of  seven  years 
in    our   statute   of  limitations    as   to    real   property. 

^'Perhaps  we  might  hold  with  perfect  propriety 
that  these  oases  furnish  evidence  of  the  adoption  of 
this  period  as  the  rule  for  presumption  of  a  convey- 
ance, ret][uired  to  be  made  by  deed  in  all  cases, 
when  such  conveyance  is  to  be  made  out  by  enjoy- 
ment or  use,  without  any  Avritteu  evidence  of  the 
inception    of  the    claim, 

"A  sound  policy  favors  this  view,  as  the  fact  of 
a  deed  could  readily  bo  shown  within  the  period  of 
seven  years,  if  the  party  had  one,  while  it  migh,t 
well  be  lost,  or  evidence  of  its  existence  be  unat- 
tainable in  the  longer  period  of  twenty  years,  and 
therefore   the   right   be    wrongfully    imperiled." 

This   holding    was    made   in   view   of  our   statute    of 
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limitations,  and  the  principles  of  construction  now 
insisted  upon  by  the  plaintiff  in  error  were  present 
in  the  minds  of  the  court,  and  considered  of  and 
and  passed  upon  by  the  court.  For  the  strong 
reasons  given  they  were  rejected  as  being  against 
public  policy  and  unsound  in  practice.  The  case 
turned  upon  the  construction  of  the  statute.  No  suf- 
ficient  reason  is  urged  why  that  opinion  should  be 
overruled. 

There  is  no  one  fact  in  the  record  to  show  that 
*'an  easement  to  overflow  the  land  existed  under  an 
uninterrupted  and  adverse  exercise  of  the  right  for 
seven  years,"  or  for  any  other  length  of  time.  If 
it  shall  ever  become  a  rule  of  this  court  to  reverse 
because  the  court  below  has  erroneously  charged  the 
law  upon  pleas  raising  questions  of  law,  and  in  sup- 
port of  which  no  facts  are  introduced,  it  will  in 
many  cases  give  to  defendants  justly  liable  an  indefi- 
nite delay  in  having  their  responsibility  fixed  by 
judgpient,  as  immaterial  and  impertinent  pleas  will  be 
constantly  interposed.  It  is  perfectly  apparent  from 
the  record  that  no  thought  of  claim  to  overflow  the 
land  ever  occurred  to  Hays  or  to  the  managers  of 
the  railroad  until  after  this  suit  was  commenced. 
Every   fact    and    circumstance    (important    and     unim- 

m 

portant)  proves  conclusively  that  no  claim  of  any 
sort  was  ever  asserted  by  the  company  or  its  agents 
against  the  claim  of  Hays  to  the  absolute  and  unre- 
stricted  use   of  the   land. 

The   constructioQ   of  the  ditch   was   with  a  view    to 
drain   the   land,   and  that    purpose    was    pursued   until 
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after  the  close  of  the  war.  Up  to  that  period  the 
railroad  company  recognized  and  obeyed  its  obligation 
to  protect  the  lands  from  overflow,  and  has  never 
since   denied   the   existence   of  that   obligation. 

Tlie  record  shows  that  no  benefit — an  indispen- 
sable essential  in  the  claim  to  an  easement — ever  did 
or  could  result  to  the  said  road  from  the  overflow 
of  the  lands.  Since  the  commencement  of  this  suit, 
the  company  (as  it  takes  care  to  prove)  opened  the 
ditch,  the  witness  saying:  *'I  am  frequently  called 
on  to  open  these  old  ditches  of  this  sort;  opened  a 
ditch  last  spring  south  of  the  railroad  company's  right 
of  way  through  this  land  for  the  protection  of  the 
railroad,  by  order  of  the  superintendent.  The  road- 
bed is  low  and  damp."  We  are  aware  of  no  rule 
of  law  that  gives  a  right  by  prescription  or  long 
use  to  a  nuisance  that  gives  benefit  to  no  body  or 
corporation,  but  works  hurt  and  inconvenience  to  all, 
even  as  in  this  case,  to  the  creator  of  the  nuisance. 
The  water  was  injurious  to  the  road-bed,  and  on 
that  account  the  ditch  was  opened.  Prescription  is 
defined  to  be,  the  manner  of  acquiring  property  by 
a  long,  honest  and  uninterrupted  possession  or  use 
during  the  time  required  by  law.  The  possession 
must  have  been  long-continued,  peaceable  and  without 
interruption :  Bouvier's  Law  Dictionary.  There  ha6 
been,  as  we  have  seen,  no  such  possession  and  use, 
in  the  case  before  us,  for  any  length  of  time,  either 
long  or  short,  and  we  are  satisfied  the  purpose  to 
make   the  claim   originated    after   suit   was   brought. 

The   next  question    is,    is    the    company    liable   for 
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damages   resultiDg   from   an  overflow  by  surface  water? 

In  Colcough  v.  Nashville  &  Northwestern  Railroad 
Company,  2  Head,  173,  this  court  said :  ^*Tlie  stat- 
utory remedy  does  not,  however,  contemplate  or  ex- 
tend to  damages  or  injuries  to  adjoining  land  not 
authorized  by  the  charter,  nor  to  damages  resulting 
from  carelessness,  negligence  or  willful  trespasses  in 
the  execution  of  the  work."  This  language  of  Judge 
McKinney  was  approved  in  Carriger  v.  Railroad  Com- 
pany,   7    Lea,   389. 

The  damages  in  the  case  at  bar  is  to  land  not 
contemplated  in  the  statutory  remedy,  and  result  from 
carelessness,  negligence  or  willful  trespass  in  keeping 
np  the  road-bed.  '^Land  cannot  be  cultivated  or 
enjoyed  unless  the  springs  which  rise  on  the  surfabe 
and  the  rains  that  fall  thereon  be  allowed  to  make 
their  escape  through  the  adjoining  and  neighboring 
lands.  All  lands j  therefore,  are  oj  necessity  burdened 
with  the  servitude  of  receiving  and  discharging  all  waters 
which  flow  down  to  them  from  land  on  a  higher 
level,  and  if  the  owner  or  occupier  of  the  lower 
lands  interposes  artificial  impediments  in  the  way  of 
the  natural  flow  of  the  water  through  or  across  his 
lands,  and  by  so  doing  causes  the  higher  lands  to 
be  flooded,  he  is  responsible  in  damages  for  infringing 
the  natural  rights  of  the  possessor  of  such  higher 
land  to  the  natural  outfall  and  drainage  of  the  soil, 
unless  he  has  gained  a  right  to  pen  back  water  by 
contract,  grant  or  prescription.  So  if  the  proprietor 
of  the  higher  lands  alters  the  natural  condition  of  his 
«   property,  and   collects  the  surface  and  rain  water  together 
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at  the  bottom  of  his  estate  and  pours  it  in  a  concen- 
trated form  and  in  unnatural  quantities  upon  the  land 
below,  he  will  be  responsible  for  all  damages  thereof 
caused  to  the  possessor  of  the  lower  lands":  Addi- 
son on  Torts,  p.  95.  This  principle  was  cited  and 
approved  in  Carriger's  case,  7  Lea,  and  applies  to 
this  case.  It  embraces  rain  and  surface  water,  as 
well   as   running    streams. 

There  can  be  in  principle  no  distinction  between 
the  two  kinds  of  water.  The  only  questions  arising 
are,  has  the  conduct  of  the  one  party  worked  an 
injury  to  the  property  of  the  other?  Has  the  rail- 
road company,  in  the  construction  of  its  road-bed,  or 
by  its  failure  to  keep  it  in  proper  condition,  pre- 
vented the  land  owner  from  using  and  enjoying  his 
estate?  Has  it  so  altered  the  natural  condition  of 
its  right  of  way  as  to  collect  surface  and  rain- 
water together  and  throw  it  back  in  unnatural  quan- 
tities upon  the  land  of  Hays,  and  cause  damage 
thereto?  The  facts  conclusively  show  that  all  these 
things  have  been  done  and  that  damage  has  resulted. 
The  railroad  company  has  made  itself  a  trespasser  by 
its  subsequent  neglect  to  keep  its  property  in  repair, 
and  is  as  much  responsible  for  injuries  resulting  from 
that  neglect  as  it  would  be  for  a  failure,  carelessness 
or  negligence  in  the  original  construction  of  its  road 
by  which  loss  or  damage  was  visited  upon  an  adja- 
cent   land-owner. 

The  petition  to  rehear  is  dismissed,  and  the  judg- 
ment of  affirmance  entered  at  the  last  term  is  rein- 
stated. 
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Parr,    Nolen   &    Co.,   et  al,   v.   A.   L.   &    J.    C. 

FUMBANKS,    et    al. 

1.  Marshaling  Secubities.  Homeatead,  Abandonment,  A  convejed  hy 
trust  deed,  two  tracts  of  land,  upon  one  of  which  A  and  wife  re- 
sided, to  secure  debts  owed  B,  C  and  D;  A  and  wife  subsequently  con- 
veyed by  trust  deed,  releasing  homestead,  the  same  land  and  certain 
personalty  to  secure  the  debt  owt'd  B  included  in  the  first  conveyance. 
Heldy  on  bill  brought  by  C  and  D;  first,  B  having  two  funds  for 
his  security,  while  C  and  D  had  only  one  of  them,  would  be  com- 
pelled first  to  exhaust  the  personalty  before  sharing  in  the  proceeds 
of  the  realty;  second,  though  the  second  conveyance  was  notp«r  sc  an 
abandonment  of  the  homestead,  the  equitable  title  remaining  in  the 
conveyor,  nevertheless,  since  complainants  were  entitled  to  have  the 
second  conveyance  enforced  and  whatever  right  the  trustee  had  under 
it  sold,  the  purchaser  at  such  sale  would  be  entitled  to  possession 
as  against  A  and  wife ;  the  result  would  be  that  the  homestead,  being 
a  mere  exemption  and  not  an  estate,  would  be  extinguished  and  the 
purchaser  under  the  first  deed  would  get  the  benefit  of  it;  consequently, 
the  sale  of  the  realty  was  ordered  to  be  made  as  follows:  (A)  the 
tract  upon  which  A  and  wife  did  not  reside;  (B)  the  tract  upon  which 
A  and  wife  resided,  first  setting  apvrt  homestead ;  (C),  if  the  amounts 
thus  realized  were  insufficient  to  pay  all  tlie  debts,  then  the  tract 
upon  which  A  and  wife  resided,  absolutely  and  in  bar  of  homestead. 


FROM     DYER. 


Appeal     from     the    Cfiuneery    Court     at     Dyer>burg. 
John  Somers,  Gh. 

M.   M.   Marshall,   T.    E.   Richardson  and   Wat- 
kins  for   complainants. 

Latta,    Hill  and   Parks   for  defendants. 


111391 
14L670 
dpi  451 
9pi6R0 

SpTasi 


392  JACKSON: 


Parr,  Nolen  &  Co.  r.  A.  L.  A  J.  C.  Fumbanks. 

FREr:MAN,  J.,  delivered    the    opinion    of  the    court. 

On  the  1st  of  January,  1876,  Fowlkes,  his  wife 
not  joiuitiiT  in  ihe  conveyance,  made  a  deed  conveying 
two  tracts  of  land  in  Dyer  county,  specifically  descril) 
ing  the  separate  tracts,  to  S.  K.  Latta,  trustee,  to 
socurt^  the  paym^^it  of  dfhts  due  A.  L.  &  J.  C.  Fnra- 
banks,  Peter  E.  Wilson,  Parr,  Nolen  &  Co.,  E.  R. 
Vernon  and  H.  Clark.  This  deed  was  to  run 
until  the  1st  of  January,  1877,  when,  if  the  debts 
were  not  paid,  the  property  was  to  be  sold,  and, 
after  expenses  of  the  trust,  the  proceeds  to  be  applied 
pro  rata  to  discharge  the  specified  debts.  This  deed 
was  duly  acknowled^*Hl  and  noted  for  registration  on 
4th  of  January,  1876.  On  this  day  another  deed  was 
made  by  Fowlkes  and  wife,  eonveyintr  the  same  tract 
of  land  to  I/atta,  as  trustee,  together  with  several 
horses  and  rjtlier  stock,  to  secure  the  s^me  debt  of 
$1,510  due  to  A.  L.  &  J.  C.  Fumbanks,  that  had 
been  embraced  in  the  former  deed  of  trust  of  the  1st 
of  January.  Tliis  second  deed  of  trust  was  noted  for 
regi"^tration  a  short  time  after  the  first.  Afterwards, 
in  October,  1879,  neither  of  the  other  deeds  having 
been  foreclosed,  Fowlkes  conveyed  several  growing  crops 
of  corn  and  cotton  directly  to  A.  L.  &  J.  C.  Fum- 
banks,  to  secure  the  payment  of  this  debt,  authorizing 
the  trustees  to  sell  the  same  publicly  or  ship,  as  they 
might  deem  best,  and  apply  the  proceeds  to  the  pay- 
ment of  the  debts.  These  conveyances  are  known  as 
exhibits    A,    C  and    D. 

The    matter   standing   thus,    in    January    1880,    S.  R. 
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Latta,  at  request  of  Fowlkes  and  Fumbanks,  adver- 
tised the  land  for  sale  under  the  first  deed  of  trust, 
announcing  that  he  would  sell  the  whole  land  as  one 
tract,  and  subject  to  homste^d.  It  is  proper  to  say 
that  the  tracts  lie  adjoining,  and  had  been  used  as 
one  farm  bv  Fowlkes  for  a  number  of  vear?,  he  and 
family  residinj^  on  the  farm.  Under  tlii-*  state  of 
facts,  complainants,  the  other  creditors  scoured  by  the 
first  deed  of  trust,  filed  this  bill  enjoinin<x  the  sale  by 
Latta  of  the  land,  and  setting  up  several  equities  as 
against  A.  L.  &  J.  C.  Fumbanks,  asking,  upon  their 
determination,  that  the  land  be  sold  and  proceeds 
approj>riated  to  the  piyment-  of  the  del)ts  in  accord 
with    the    prayer    of   the    bill. 

The  main  theory  of  this  bill  is,  tl^at  A.  L.  &  J. 
C.  Fumbanks,  by  taking  the  later  securities  for  their 
debt,  were  ()l)tainiuGC  in  some  wav  an  unfair  and  un- 
conscientious  advantage  and  prefertn.^e  over  the  other 
parties  secured  witli  them  by  the  first  deed,  and  that 
this  ought  not  to  be  pt'rmitted  by  a  court  of  equity. 
What  this  advantage  is,  so  far  as  the  land  in  the 
second  deed  of  trust  is  concerned,  it  would  be  diffi- 
cult to  see  in  any  view  that  mav  l)e  taken  of  it. 
It  was  a  conveyance  mad^  and  ngistered  after  the 
first,  therefore  subordinate  to  it,  as  to  all  the  rights 
conveved    under    the    first    deed,    and    could     in     no    wav 

m  '  • 

override  the  previous  rights  acquired.  We  know  of  no 
principle  oi  law  or  sound  justice  in  su(^h  a  case  that 
forbids  a  creditor,  when  he  has  ol)tained  one  security 
for  his  deb't,  if  he  deems  it  inadequate,  obtaining 
addition';d    security    that    shall    mnke    it   safe.       The    fact 
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that  other  parties  have  an  interest  in  the  first  security 
taken,  may  furnish  a  good  reason  for  desiring  addi- 
tional security,  because  it  to  that  extent  lessens  the 
value   of  the   security   already   obtained. 

The  real  equity,  however,  made  by  the  facts  stated 
in  the  bill,  and  asserted  as  secondary  ground  of  relief, 
though  not  with  strict  accuracy,  is,  that  complainants 
have  but  the  one  security  to  which  they  can  resort 
for  satisfaction  of  their  debts,  while  defendants,  having 
an  interest  in  that  also,  yet  have  obtained  and  hold  two 
others,  and  should  be  compelled  to  resort  to  these  first, 
before  going  on  the  fund  in  which  the  complainants 
have  their  sole  rights,  and  then  come  on  the  com- 
mon fund  only  to  the  extent  of  the  balance  of  their 
debt  unsatisfied,  after  exhauntion  of  the  other  and 
individual   securities    taken    and    held    by    them. 

The  question  is,  can  this  equity  be  sustained  on 
the   facts   stated  ? 

The  doctrine  on  this  subject  may  be  thus  stated : 
*'  Where  parties,  whose  legal  rights  lieing  confined  to 
one  fund,  would  fail  to  obtain  satisfaction  of  their  just 
claim  if  left  to  the  course  of  law,  equity  interferes  in 
order  to  afford  complete  justice  by  meaos  of  what  is 
called  marshaling  of  assets,  which  is  such  an  arrange- 
ment of  the  different  funds,  under  administration,  as 
that  they  may  as  far  as  possible,  without  injustice, 
be  applied  in  satisfaction  of  the  various  claims,  not- 
withstanding certain  parties  have  a  right  to  priority  of 
satisfaction  out  of  some  one  or  more  of  such  funds : 
Wait's  Actions  and  Def.,  vol.  3,  p.  174.  As  if  A 
has   a   mortgage   upon    two   different   pieces   of  property. 
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and  B  has  a  mortgage  only  upon  one  of  them,  B  may 
compel  A  to  take  satisfaction  out  of  one  of  them 
when  it  will  not  prejudice  A's  right  to  do  so:  Ibid,, 
175;  or,  as  the  principle  is  better  stated  by  Chief 
Justice  Marshall,  1  Brock,  266,  cited  in  Law  Cases  in 
Eq.,  vol.  2,  p.  218,  "a  creditor  having  his  choice  of 
two  funds,  ought  to  exercise  his  right  of  election  in 
such  manner  as  not  to  injure  other  creditors  who  can 
resort  to  only  one  of  these  funds."  This  is  precisely 
a  case  within  the  principle.  A.  L.  &  J.  C.  Fum- 
banks have  a  security  for  their  debt  under  the 
first  mortgage  or  deed  of  trust  on  the  lands  con- 
veyed. Complainants  also  have  an  interest  in  this 
mortgage  in  proportion  to  their  debts.  The  first  par- 
ties, however,  have  obtained  and  hold  two  other  deeds 
of  trust  on  personalty  (laying  out  of  view  for  the 
present  the  second  conveyance  of  the  land),  and  as 
against  these  securities  these  complainants  have  no 
rights  whatever.  It  is  but  justice  that  the  creditors 
having  these  additional  securities  shall  be  compelled  to 
resort  to  them,  and  exhaust  them  before  going  on  the 
other  fund,  which  would  certainly  lessen  their  security 
to  the  extent  the  fund  should  be  appropriated  to  the 
doubly  secured  debt. 

It  is  true  this  equity  is  cautiously  administered,  so 
as  not  to  trench  injuriously  upon  the  contracts  of  par- 
ties or  do  wrong  to  the  creditor.  But  when  thus 
qualified,  it  is  one  of  which  no  one  can  complain. 
In  fact  it  is  but  little  more  than  the  principle  of 
requiring  a  creditor,  who  has  a  debt  entitled  to  share 
in   a   fund    where   others  have  a  like  interest   with  him- 
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self,  to  allow  actual  payments  made  on  that  debt,  so 
that  he  shall  only  share  in  the  common  fund  to  the 
extent  of  what  is  actually  due  him.  The  only  differ- 
ence between  that  case  and  this  is,  that  he  has  the 
means  of  payment  placed  at  his  disposal  by  the  other 
property  appropriated  specifically  to  this  purpose,  and 
the  court  but  enforces  its  sale  and  appropriation,  as 
agreed  between  the  parties.  If  he  had  enforced  the 
securities  in  his  hands,  over  wliich  he  has  sole  con- 
trol according  to  the  terras  of  the  deeds,  and  realized 
the  money  from  the  sale,  he  would  be  compelled  to 
reduce  his  debt  by  the  sum  so  n^ceived  before  receiv- 
ing a  pro  rata  of  the  common  fund.  If  compelled 
by  the  court  to  do  wliat  he  ought  to  have  done,  and 
he  receives  the  full  benffit  of  the  securities  he  has 
taken,  he  cnnnot  com|)lain  nor  be  iujured,  and  his  co- 
creditors    will    be    benefited. 

We  therefore  hold,  that  complainants  have  the  right 
to  have  the  personalty  conveyed  in  the  subsequent  deeds 
of  trust  sold,  the  deeds  enforced,  and  the  proceeds 
applied  upon  the  debt  of  defi  ndants  as  a  credit,  before 
they  can  go  on  the  common  fund  under  tiie  first -deed 
of  trust.  The  ssle  of  land  under  the  first  deed  of 
trust,  however,  need  not  be  delayed,  if  it  shall  be 
seen  that  it  will  take  all  the  property  in  all  the  deeds 
to  piy  the  debts  secured,  as  the  purpose  is  simply  to 
have  the  proceeds  of  the  property  conveyed  under  the 
second  deed  of  trust  appropriated  to  respondents' 
debts,  before  appropriation  of  the  fund  arising  from  a 
s:de  of  the  land  aniojg  the  common  creditors  secured 
bv    tne    fir-t   deed,   so    that    A.    L.    &   J.    C.    Fumbanks 
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shall  only  come  in  on  that  fund  for  the  balance  due 
them  after  the  appropriation  of  the  proceedn  of  the 
other  securities.  Their  debt  will  also  be  credited  with 
any  suras  paid  on  it  by  Fowlkeg,  or  in  any  way  real- 
ized   by    them. 

In  administering  the  equities  arising  under  these 
trusts,  it  is  the  duty  of  the  court,  so  to  decree  as 
shall  best  serve  the  rights  of  all  the  partie.«,  the 
debtor  as  well  as  the  creditor.  We  think,  with  that 
view,  the  court  should,  in  making  the  sale  of  the  land 
conveyed,  sell  the  separate  tracts,  selling  first  the 
tract  on  which  Fowlkes  and  family  do  not  reside, 
and  then,  if  necessary,  the  other  tract,  or  so  much  as 
may  be  necessary  to  pay  balance  found  due  the  cred- 
itors. In  selling  this  last  or  residence  tract,  the  court 
may,  if  desired  by  Fowlkes  and  wife,  fir^t  lay  off  the 
homestead,  and  then  the  tract  may  be  offend  wuth 
the  homestead  reserved,  and  if  this  with  remainder, 
after  homestead  expires,  will  pay  balance  of  debts 
secured  by  first  deed,  after  the  other  securities  have 
been  applied,  to  A.  L.  &  J.  C.  Fumbanks^  debt,  then 
the  homestead  shall  be  preserved;  but  if  not,  and  the 
entire  interest  will  be  necessary  to  pay  the  debts 
charged,  then  the  tract  will  be  gold  not  subject  to 
homestead,,  or  including  the  homestead  right,  as  extin- 
guished   for   reasons   hereinafter   given. 

As  to  the  effect  of  the  second  conveyance,  by  hus- 
band and  wife,  in  trust  to  secure  the  debt  of  respond- 
ents, we  need  but  say,  that  under  the  case  of  Crook 
V.  Imnsford,  2  Lea,  238,  the  conveyance  by  an  abso- 
lute  deed   and   surrender   of   possession,  by  husband  and 
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wife,  is  an  extinguishment  of  the  homestead  right,  nnd 
so  the  first  a^^signee  -  of  the  land  was  held  to  have 
the  land  free  from  the  homestead  right.  This  being 
so,  although  the  second  deed  in  this  case  is  not  an 
absolute  title  in  equity,  but  only  a  security  for  the 
debt,  the  equitable  title  still  being  in  the  conveyor, 
and  the  possession  not  surrendered,  would  not  be  per  se 
an  extinguishment  of  the  homestead  as  by  an  abandon- 
ment or  absolute  sale.  Nevertheless,  as  complainants 
would  be  entitled  to  have  this  deed  enforced,  and 
whatever  right  the  trustee  obtained  sold,  and  the 
j)urchnser  would  be  entitled  to  possession,  as  between 
him  and  Fowlkes  and  wife  and  the  trustee,  the 
result  would  be,  .that  the  trust  being  compelled  to  be 
executed,  the  homestead  would  then  be  extinguished, 
and  thus  the  purchaser  under  the  first  deed  would 
get  the  benefit  of  the  extinguistiment.  It  would  be 
a  useless  expense  and  form  to  make  such  a  sale,  by 
which  the  purchaser  would  get  nothing.  It  seems 
somewhat  contradictory,  at  first  thought,  that  a  party 
claiming  under  a  deed  from  the  husband  alone,  which 
did  not  carry  the  homestead,  should  get  the  benefit 
of  that  homestead  by  a  conveyance  subsequently  made 
of  the  homestead  by  husband  and  wife,  and  the  con- 
veyee  get  nothing.  But  this  is  probably  the  only 
logical  result  of  our  cases,  which  go  on  the  theory  that 
the  homestead  is  not  an  estate  in  the  land,  but  a 
mere  right  of  occupancy  or  exemption,  and,  when 
voluntarily  abandoned,  or  parted  with  as  required  by 
law,  ceases  to  exist.  This  being  so,  a  party  having  a 
prior    conveyance    of   the    land    subject    to    homestead. 
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would  necessarily  hold  uider  that  title  free  ■  from  the 
homestead,  subsequently  abandoned  or  conveyed,  or  re- 
leased by  the  wifie  joining  in  a  deed  with  her  husband. 
The  enforcement  ot  this  second  deed  of  trust  neces- 
sarily extinguishes  the  homestead  right  conveyed  by 
Fowlkes  and  wife,  and  its  enforcement  is  the  right  of 
the   other    parties   secured    in    the   first   deed. 

The  result  is  the  chancellor's  decree,  dismissing  com- 
plainants^ bill,  is  reversed;  the  costs  of  this  court  to 
be  paid  by  complainants,  the  costs  below  as  adjudged 
by   the   chancellor. 

The  case  will  be  remanded  to  be  proceeded  in 
under    this   opinion. 


State  of  Tennessee   for  use   of  Henning's  heirs   v.  J.  U^^  ^S 

S.  Keller   et   al. 

1.  Chancery    Jurisdiction.     County  Snrveyor.    Action  07i   official  Ixmd. 

Chancery  court  has  jurindiction  of  an  action  against  a  county  sur- 
veyor, on  his  official  bond,  for  failure  proj)erly  to  survey  land  sold 
by  the  acre :  and  where  nuch  bill  is  brought  by  the  vendor,  against 
whom  the  mistake  was  made,  he  may  recover  the  fees  paid  by  him 
for  the  erroneous  survey,  any  costs  incurred  in  the  assertion  of  his 
rights  against  the  vendee,  and  if  the  excess  beyond  the  number  of 
acres  intended  to  have  been  sold  has  been  lost,  semble,  he  may  recover, 
also,  the  value  of  such  excess. 

2.  Pleaping.     Amendment.     LimitaXion.     A  misdescription  of   the  suit  in 

which  the  erroneous  survey  was  made  is  immaterial,  and  where  the 
bill  containing  such  misdescription  was  brought  within  six  years 
from  the  survey,  an  amendment  properly  giving  the  title  and  pur- 
pose of  the  suit,  made  more  than  six  years  after  the  survey,  relates 
to  the  filing  of  the  bill,  and  the  action  is  not  barred. 
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3.  Sale  by  Acre.      Mintake.      Excess.      Where   in  a  sale  by  the  acre 

there  is,  by  mistake,  a  substantial  surplus  above  that  intended  to  be 
bought  and  sold,  the  purchaser  will  be  compelled  to  pay  for  or  return 
such  surplus. 

4.  Samc.     Slum.     Sume,     Chancery  pleading.     When  there   is  such  a  sur- 

plus in  land  sold  by  judicial  sale,  the  remedy  is  by  an  original  bill, 
and  not  })y  a  bill  of  review,  afwr  confirmation  and  conn)lete  vcstiture 
of  title,  and  after  confirmation  butbefore  vestiture  of  title,  by  a  sup* 
plemental  bill. 

5.  Same.     Same.     Liability  of  survt-ynr.     There  can  be  no  recovery  against 

the  surveyor  making  such  mistake,  for  the  value  of  such  surplus, 
when  such  surplus  can  be  recovered  from  the  purchaser. 


FROM    LAUDKRDALE. 


Appeal  from  the  Chancery  Court  at  Ripley.  H. 
J.  Livingston,  Ch. 

W.  Stroxg  au'l   W.  E.  Lynx  for  coinpluinanti?. 

Steele  &  Steele  for  defendants. 

Freeman,    J.,    delivered    the    opinion    of  the    court. 

This  bill  is  filed  to  hold  Keller,  as  county  surveyor 
of  Lauilerdale  county,  and  his  sureties  responsible  for  a 
failure  to  properly  survey  a  tract  of  land,  in  which 
the  widow's  dower  was  ordered  to  be  laid  ofl  by 
three  commissioners,  and  balance  divided  and  sold  for 
partition  of  the  proceeds  among  the  heirs  of  a  deceased 
party,    the    proceeding    being    had    in    the    county    court. 

Tiie  clerk  proceeded  to  have  the  land  surveyed  by 
Keller  into  six  tracts,  and  sold  the  tracts  in  accord 
with  said  survey.  One  tract,  represented  by  said 
survey  to  contain  125  acres,  was  sold,  as  charged  in 
the  bill,  by  the  acre  to  J.  T.  Caine  at  $22.07.  This 
tract,   however,   turns    out,   as    is    conceded,   to    contain 


APRIL  TERM,  1883.  401 


k  State  for  use,  etc.,  v.  Keller. 


155  acres.  Complainants  sue  to  recover  for  the  value 
of  the  surplus  over  and  above  the  125  acres  at  the 
agreed  price,  on  the  ground  that  they  have  by  mis- 
take   lost  this    much    land. 

The    sale    was    made    January    12,    1871,    and    con- 
firmed   February   terra   after. 

The   first   question    presented    is   raised    by   demurrer 
to   the    jurisdiction    of  the   chancery    couit. 

The  suit  is  for  breach  of  the  official  bond  of  the 
surveyor,  which,  by  Code,  sec.  436,  is  conditioned 
"for  the  faithful  p(Tformance  of  his  duties  as  surveyor.'' 
It  is  urged  that  this  cause  of  action  is  not*  within 
the  lurisdictiou  of  the  chancery  court  under  the  act  of 
1877,  increasing  that  jurisdiction,  but  is  purely  an 
action    for   tort,   and    the   recovery  unliquidated  damncres. 

We  have  held,  however,  at  the  present  term,  in 
the  caso  of  Glenn  v.  3Ioorey  11  Lea,  25^,  that  a  clerk 
of  the  circuit  court  was  liable  on  his  bond  for  failure 
to  take  proper  surities  on  supcvHcdens  bonds,  whereby 
a  quantity  of  wheit  levied  on  by  an  execution  was 
released  and  its  proceeds  lost.  We  are  unable  to  dis- 
tinguish that  case  in  ^principle  from  this.  Then  the 
measure  of  recovery  was  the  value  of  the  property 
released  by  the  wrongful  act.  In  this,  if  the  theory 
of  complainant's  bill  be  maintiinablo,  it  is  the  value 
of  the  land  of  which  they  claim  to  have  been  deprived 
by  the  sale,  in  excess  of  the  amount  shown  by  the 
survey  made  by  the  county  surveyor.  The  tort  is 
waived  ami  the  debt  sued  for,  as  is  implied  in  the 
plea  of  the  statute  of  limitations  of  six  years  urged 
by   defendants. 
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It  is  not  a  case  for  injury  done  "to  porson  or 
property"  within  the  language  of  the  statute^  as  in 
the  case  of  a  trespass,  to  the  one  or  the  other,  but 
is  the  CISC  of  loss  accruing  by  reason  of  alleged  breach 
of  duty,  which  is  measured  by  the  value  of  the 
property  assumed  to  be  lost,  and  thnt  is  a  matter  of 
easy  computation  in  the  chancery  court,  by  the  ordi- 
nary   mode   of   reference   to    the   clerk. 

The  next  question  is,  as  to  statute  of  limitations, 
ba^ed  on  the  idea  that  an  amendment  was  allowed  to 
be  inserted  deseribiug  the  suit,  in  which  the  survey 
was  had,  correctly,  tlu^re  having  betn  u  misdescription 
in  the  original  bill.  That  bill  charged  that  the  pro- 
ceeding in  the  county  court  was  a  petition  by  the 
widow  for  dower  and  the  partition  of  th-i  lands  of  her 
husband.  It  turns  out  that  the  suit  was  in  fact  by 
a  part  of  the  heirs  and  aj^ainst  the  widow  and  other 
heirs,  and  the  chancellor  allowed  an  amendment  stat- 
ing  the   facts   as   they    were. 

This  was  not  the  introduction  of  a  new  cause  of 
action,  but  only  one  that  more  certainly  described  the 
proceeding  out  of  which  the  original  cause  of  action 
grew.  The  survey  was  made  of  the  veritable  laud 
now  involved,  aud  this  survey  is  the  gist  of  the  cona- 
plaint,  not  tlie  precise  title  of  tht  suit  in  which  it 
was  done.  There  is  nothing  in  this  point,  and  this 
defense    iails. 

This  brings  us,  however,  to  the  main  issue  on  the 
merits.  Have  the  parties  suffered  a  legal  loss,  or  been 
deprived  of  the  laud  included  in  the  survey,  in  which 
it   is   conceded   there   is   the    mistake   alleged  ? 
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The  mistake  is  charged  to  have  been  discovered 
by  a  re-survey  of  the  land,  and  report  made  in  a  case 
in  which  the  administrator  of  the  purchaser,  Caine, 
sought  to  have  the  land  sold ;  said  report  was  made 
May,    1875,   about  four  yeara   after  the   survey. 

•  It  is  distinctly  charged  in  the  bill  that  the  sale 
to  Caine  was  made  by  the  acre,  and  the  recovery  is 
sought  for  the  amount  involved  in  the  mistake  at  the 
rate  at  which  the  land  was  then  sold.  In  a  word>  the 
theory  of  the  bill  is,  that  the  parties  have  been 
deprived  of  this  amount  of  land  by  the  error  of  the 
surveyor,  by  reason  of  the  fact  that,  when  sold,  the 
title  was  conveyed  to  the  purchaser  of  the  entire  tract, 
and   they   thus   deprived   of  the   same. 

Our  cases  settle  the  rule  to  be,  that  where  there 
is  a  sale  by  the  acre,  and  a  substantial  deficiency  in 
quantity,  the  purchaser  will  be  entitled  to  an  abate- 
ment for  the  deficiency:  Milter  v.  JBentley,  5  Sneed, 
671;  1  Head,  237;  4  Baxt,  228.  It  would  seem 
to  be  a  correlate  of  this  rule,  that  if  the  purchaser 
by  the  acre,  by  mistake  obtains  a  substantial  surplus 
over  and  above  what  he  supposes  he  buys,  and  the 
other  party  supposes  he  is  selling,  that  he  should  not 
be  entitled  to  retain  this  advantage.  The  rule  should 
be  of  equality  us  to  both  vendor  and  vendee.  So  it 
was  held  in  the  case  of  Barnes  v.  Gregory ,  1  Head, 
237.  Relief  was  also  given  in  like  circumstances  in 
Horn  V.  Denton,  2  Sneed,  125,  and  Williams  v.  Bradley , 
7  Heis.,  55.  From  these  cases  it  is  clear  the  parties, 
on  the  statement  of  facts  as  charged,  could  have  either 
compelled   the   purchaser    to    pay    for    the    surplus   in- 
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eluded  by  mistake  in  the  boundaries  as  shown  in  the 
survey,  or  to  have  had  the  surplus  decreed  to  them 
as   was    done   in    Williams   v.   Bradlv. 

These  principles  conceded,  it  follows  that  complain- 
ants had  not  been  deprived  of  the  legal  right  to  this 
land  in  1875,  when  they  discovered  the  mistake,  and 
so  had  legally  not  lost  it  as  the  result  of  the  mis- 
take in  the  surveyor.  Had  the  statute  of  limitations 
run  against  their  right,  and  they  been  without  fault  in 
uot  dlHcovering  the  mistake  sooner,  the  case  might  have 
been    different. 

The  complainants  are  entitled  to  recover  the  costs 
of  the  erroneous  survey,  and  if  they  had  been  com- 
pelled to  sue  for  the  assertion  of  their  rights  as  to 
the  exce-s  of  land,  the  legitimate  costs  of  that  suit 
might  have  been  recovered,  and  so  they  would  have 
been  made  whole  and  received  the  proper  compensation 
for  the  wrong  done  them.  They  have  not  brought 
such  suit,  however,  therefore  cannot  have  the  latter 
relief. 

It  being  settled  that  a  party  purchasing  by  the 
acre  is  not  entitled  to  retain  a  surplus  such  as  is 
found  here,  but  must  pay  for  it  at  the  rate  paid  for 
the  number  of  acres  actually  bought  by  him,  the 
question  is,  what  remedy  has  he  in  the  case  of  a 
judicial  sale,  after  confirmation  and  divestiture  of  title? 
In  the  case  of  Horn  v,  Denton,  where  the  above 
relief  was  given  after  confirmation,  but  before  divesti- 
ture of  title,  the  proceeding  was  by  supplementary 
bill  or  petition  in  the  case,  making  the  purchaser  a 
party,   he    answering    the    allegations,  and    proof   being 
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taken.  The  writer  of  this  opinion  is  unable  to  see 
why  the  fact  that  a  final  decree  has  been  made 
divesting  title  should  make  any  difference  as  to  the 
rights  of  the  parties.  It  might  as  to  the  mere  form 
of  the  remedy^  or  rather  name  of  it^  as  it  is  named 
a  supplementary  petition  in  that  case^  but  in  fact  was 
simply  a  new  bill  filed  against  the  purchaser^  seeking 
to  set  up  an  independent  equity  against  him.  The 
sale  bad  been  completed  by  confirmation^  and  the 
purchaser  entitled  to  demand  the  title  to  all  he  had 
purchased  upon  payment  of  the  purchase  money.  What 
good  reason  there  can  be  why  this  equity  might  not 
as  well  be  asserted,  upon  allegations  showing  the  facts 
after  complete  execution  of  the  contract,  as  well  as 
before,   I    am    unable   to   see. 

It  may  well  be  doubted  whether  ih  strictness  or 
at  all  a  bill  of  review  would  lie  in  such  a  case. 
The  purchaser  is  not  a  party  to  the  original  cause, 
is  only  a  qimsi  party,  that  is  for  certain  purposes 
incident  to  his  purchase,  as  for  enforcement  of  pur- 
chase money,  or  subject  to  any  decrees  that  might  be 
necessary  in  order  to  complete  his  purchase.  Be  this 
as  it  may,  however,  the  parties  might  find  difficulties 
in  bringing  themselves  within  the  requirements  of  a 
bill  of  review.  There  is  no  error  in  the  face  of  the 
decree.  No  new  matter  has  arisen  in  time  since  the 
decree.  Is  there  new  testimony  come  to  light  after  the 
decree,  which  could  not  possibly  have  been  used  when 
the  decree  was  made?  This  is  the  only  other  ground 
for  a   bill   of  review. 

The   fact    of   the    boundaries    of  the    land,   with   all 
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the  lines  definitely  set  out,  is  on  the  face  of  the 
decree,  and  from  these  the  amount  of  acreage  might 
readily  have  been  ascertained,  and  so  it  was  possible 
to    have   had    this   proof  before   the   former   decree. 

The  fact  is,  there  was  no  adjudication  of  the  court, 
and  no  issue  as  to  the  number  of  acres.  It  is 
recited  the  tract  contained  125  acres  it  is  true,  but 
there  wa?  no'  pleading  raising  the  question.  If  the 
case  should  be  reviewed,  and  the  decree  be  set  aside, 
it  would  only  be  upon  such  allegations  as  would  have 
been  proper  iu  a  petition  to  Sft  anide  the  clerk^s 
report,  and  have  a  resurvey,  suggesting  the  error  in  the 
report.  This  would  be  original  and  new  matter,  on 
which,  under  the  Horn  case,  2  Sneed,  an  issue  might 
be  made  and  proof  taken.  But  no  such  issue  was 
involved  in  the  original  case.  And  so  it  is  not  seen 
how  the  production  of  evidence,  showing  the  error  in 
the  acreage  of  land,  can  be  held  new  evi<lence  appro- 
priate to  and  bearing  on  any  issue  made  in  the  case 
in  which  the  decree  was  made.  New  evidence,  in 
the  fense  of  the  rule  as  to  bills  of  review,  certainly 
means  new  proof  bearing  on  the  questions  at  issue  be- 
fore the  courN  and  which,  if  it  had  been  before  the 
court,  would  have  produced  a  different  decree.  The 
fact  now  under  discussion  could  only  have  been  pro- 
duced to  support  a  new  issue  to  be  made  by  the 
parties. 

The  parties  certainly  were  entitled  to  some  remedy- 
on  the  fact-s  shown.  The  purchaser  was  certainly 
not  entitled  to  have,  under  his  purchase  by  the 
acre,   thirty   acres   of   land  which    he   did    not  pay   for. 
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Why  stand  on  the  mere  form  of  the  remedy,  if  the 
right  is  clear?  Why  not  allow  a  bill  in  chancery 
stating  the  facts,  which  would  leave  the  former  decree 
untouched,  but  only  require  payment  for  the  additional 
land  obtained  by  the  mistake  of  the  third  party? 
There  would  be  no  reversal  of  the  former  decree,  only 
a  suit  for  money  due  for  land,  on  allegation  of  a 
state  of  facts  to  be  made  out  on  an  issue  between  the 
parties,  which  facts,  if  shown  by  our  decisions,  and 
in  equity  and  good  conscience  entitle  the  party  to 
the  relief.  We  must  hold  this,  or  hold  that  in 
judicial  sales  a  party  is  entitled  to  any  amount  over 
and  above  what  he  purchases,  if  by  mistake  the 
boundaries  should  include  such  a  surplu-*.  This,  where 
the  land  is  sold  by  the  acre,  is  absurd,  and  an  injustice 
that  no  technical  logic  can  justify  in  any  system  of 
enlightened  jurisprudence.  It  is  said,  however,  that  a 
decree  of  u  court  has  vested  him  with  the  title  to  the 
land,  and  it  must  stand  until  reversed  by  some 
appropriate  proceeding  for  the  correction  of  the  error. 
But  this  is  DO  error  in  the  decree,  for  all  its  assump- 
tions of  fact  appear  well  supported  from  the  record. 
The  error  and  wrong  is  to  be  made  out  dehors  the 
record,  and  "by  an  independent  investigation.  There- 
fore the  doctrine  of  immutability  of  df^crees  unappealed 
from  has  no  application  whatever.  It  is  not  a  matter 
to  be  reached  by  any  proceeding  for  correction  of 
errors  known  to  our  law.  It  is  a  wrong  done, 
however,  a  legal  wrong,  an  adv;intage  obtained,  inequi- 
table and  ag.nust  conscience,  and  therefore  should  be 
corrected    or    remedied.       Tne    remedy    of    an    independ- 
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ent  proceeding  on  the  facts  is  easy^  natural,  does  no 
one  any  wrong,  and  enforces  a  clear  right.  Why 
should  it  be  put  aside  by  mere  technicalities,  based  on 
the  saoredness  of  decrees  of  courts,  especially  when  the 
remedy  can  be  given  and  the  decree  remain  intact  as 
before  ? 

It  is  said,  however,  the  remedy  is  clear  against  the 
surveyor.  That  is  true,  but,  to  make  it  so,  you 
must  assume  the  parties  have  none  for  the  land,  or 
else  the  wrong  of  the  surveyor  has  worked  them  no 
legal  injury  beyond  the  cost  of  the  survey.  The 
remedy  against  the  surveyor  is  based  solely  on  the 
assumption  that  by  his  act  the  land  has  been  lost, 
and  this  assumes  that  the  vendee  is  entitled  to  the 
surplus,  a  proposition  directly  in  the  face  of  our 
decisions.  The  fact  is,  the  whole  difficulty  is  in  the 
hesitancy  in  adopting  or  adapting  a  remedy.  The 
right  cannot  be  denied.  That  remedy  is,  as  we  have 
said,   easy,    and  can    work    no   one    wrong. 

In  much  of  the  argument,  however,  we  think  the 
nature  of  ^  a  decree  vesting  title  to  land,  under  our 
system  is  overlooked.  The  act  of  1801,  Code,  sec. 
4484,  providing  for  divestiture  of  title,  provides  such 
decrees  shall  have  the  force  and  effect  of  a  con- 
veyance executed  in  due  form  of  law,  and  by  Code, 
section  4105,  when  the  land  is  sold,  as  in  this 
case,  at  the  instance  of  the  parties,  the  decree  or  deed 
of  the  clerk  implies  a  covenant  of  seizin  and  warranty 
of  title  by  the  parties  whose  interest  is  sold,  unless 
otherwise  provided  in   the   decree. 

These    provisions    show    that    such    a    decree  stands 
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as  a  conveyance  by  the  parties,  and  is  but  a  mode 
of  transferring  the  title  by  the  parties  through  the 
agency  of  a  court.  If  so,  why  not  apply  the  same 
rules  to  such  a  conveyance,  as  in  case  of  private 
sales?  No  good  reason  appears  to  the  contrary,  as 
far  as   I   can    see. 

The  summary  of  this  argument  is,  that,  on  the 
theory  of  this  hill,  the  party  has  lost  his  title  to  this 
surplus,  and  the  vendee  wrongly  obtained  the  title. 
For  that  wrong  the  surveyor  is  sought  to  be  held 
responsible  and  make  good  the  loss.  Why  not  hold 
that  the  purchaser,  who  has  got  that  which  he  has  not 
bought,  shall  make  it  good,  and  pay  for  what  he  has 
wrongly  obtained  ?  On  the  other  theory,  you  give 
him  land  for  which  he  does  not  pay,  and  make  the 
surveyor  pay  for  it,  thus  giving  the  vendee,  who  gets 
the  benefit  of  the  mistake,  the  land  for  nothing.  Why 
should  the  surveyor  pay  for  his  lands  ?  If  the  ven- 
dors had  legally  lost  the  land  by  his  error,  he  ought 
to  pay  ihem,  but  certainly  owes  no  duty  to  the 
purchaser. 

•  The  surveyor  has  been  guilty  of  a  culpable  error, 
but  the  liability  is  preoisely  the  same  on  his  part, 
if  he  had  made  an  erroneous  survey  for  a  private 
individual  in  his  official  capacity.  He  would  only  be 
liable  to  make  good  the  lo^s  occasioned  by  his  error. 
But  such  party  could  only  recover  to  the  extent  of 
his  actual  legal  loss.  So  the  parties  here  cannot 
say,  we  will  submit  to  lose  our  land,  but  will  make 
the  surveyor,  who  can  have  no  recourse  on  the  pur- 
chaser,    pay     for     it.        The    result    is,   the    decree    of 
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the   chancellor   is   modified   so   as    to   allow   recovery   of 
costs     of    survey    as    indicated    in    this    opinion,     costs 
of  this  court  to  be  paid  by  complainant,  and  two-thirds 
of  costs    below   up   to   this   time. 
Remaud    for   account. 


The  State  for   use,   etc.,   v.   W.  E.  Butler  et  cU. 

CoNSTiTi'TiONAL  I^AW.  Equal  toxea.  Vabw  at  time  tax  imposed.  Consti- 
tution, article  2,  tection  28,  requires  all  taxes  to  be  equal  and  uni- 
form throughout  the  State.  This  re<iuirefi  that  all  property  be  as- 
Ressed  at  its  value  at  the  time  the  tax  is  imposed.  Tlie  act  of  1883, 
which  gives  the  chancery  court  power  to  reduce  taxes  assessed  in 
Memphis  before  the  charter  of  that  city  was  repealed,  "  when  it 
shall  appear  that  such  assessments  are  excessive  in  view  of  the  pres- 
ent value  of  said  pro^x^rty,"  is  unconstitutional. 


FROM    SHELBY. 


Appeal    from   the   Chancery   Court   at  Memphis.    ^W. 
W.   McDowell,   Ch. 

W.  M.  Randolph,  Myers  &  Sneed  and  M.  Meu- 
RIWETHER  for  comphiinaiUs.       » 

FiNLAY  &  Peters,  Gantt  &  Patterson,   Harris 
&  TuRLEY,  Metcalf  &  Walker  for  Poston. 

Deaderick,  C.  J.,  delivered  the  opinion  of  the  court. 

Under    the    act    of    1879,   ch.    92,    the   receiver   anrl 
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back  tax  collector,  therein  provided  for,  filed  this  bill 
in  the  name  of  the  State  on  behalf  of  all  the  credi- 
tors of  the  extinct  corporation  of  Memphis,  against  all 
the  delinquent  tax-payers  of  said  corporation,  which 
bad  been  theretofore  revived  as  a  "taxing  district.'^ 
The  act  provided  that  under  this, bill  the  taxes  should 
be  collected,  that  had  accrued  up  to  the  time  of  the 
repeal  of  the  charter,  and  that  back  taxes  imposed 
prior  to  1875  might  be  settled  by  the  valid  indebted- 
ness of  the  municipality,  as  provided  by  the  act  of 
March  20,  1875,  and  if  in  any  case  the  taxes  were  ex- 
cessive, the  chancery  court  '  was  authorized  to  reduce 
the  assessment  so  as  to  make  it  fair  and  just.  The 
creditors  were  authorized  to  file  their  claims  in  said 
cause,  and  publication  was  ordered  to  make  all  credi- 
tors parties.  If  the  claims  were  not  contested  the 
holder  was   entitled    to   payment  pro  rata. 

Either  the  receiver  and  back  tax  collector  or  any 
creditor  might  contest  any  chiim,  and  any  pvrty,  dis- 
satisfied with  the  decision  of  any  litigated  question, 
may  have  such  question  reheard  in  the  Supreme  Court, 
by  appeal  or  writ  of  error,  upon  fio  much  only  of 
the    record  a^   pertains  to    that   pirticnlar   litigation. 

By  the  act  of  March  27,  1883,  the  foregoing  act 
was  amended,  and,  amongst  other  things,  it  was  pro- 
vided that  the  chancery  court  may  reduce  assessments, 
made  before  repeal  of  the  charter,  when  it  appears  that 
such  assessments  are  excessive,  in  view  of  the  present 
value  of  said  property,  and  when  the  assessments,  on 
said  property  for  State  or  county  purposes,  have  been 
or    may    be   reduced   by  the   county  court  of  the  county 
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in  which  said  property  is  situated.  *'Such  reduction 
shall,  if  brought  to  the  attention  of  the  court  by 
proper  evidence,  be  prima  facie  sufficient  for  it  to 
adopt  and  act  upon  the  assessment  as  thus  reduced  in 
enforcing  such  taxes.''  Under  this  last  named  act, 
of  March  27,  1883,  the  petitioners,  D.  H.  and  W. 
K.  Postou,  filed  their  petition  in  this  case  on  April 
12,  1883,  praying  the  reduction  of  the  taxes  on  two 
lots  described.  The  taxes  which  it  is  sought  to 
reduce  were  for  the  years  1862  to  1874  inclusive,  and 
the  annual  assessments  varied  in  amount  from  $12,350 
to  $23,700.  No  part  of  the  taxes  for  those  years 
was   paid. 

The  petition  alleges  that  the  property  was  attached 
in  1859  or  1860,  and  was  in  litigation  until  1870, 
and  was  neglected  and  almost  vacant  and  abandoned 
and  wholly  unimproved,  and  that  it  was  assessed 
greatly  beyond  its  real  value,  and  in  1875  and  1876 
petitioners  became  the  owners  of  the  property  and 
have  since  paid  the  taxes.  They  further  allege  that 
the  lots  were  at  no  time  worth  more  than  $7,500. 
They  pray  a  reduction  of  the  taxes,  and  aver  that 
the  county  court  has  reduced  the  assessments  on  said 
lots,  at  its  October  term,  1882,  for  said  years  to 
$0,500,  and  file  as  an  exhibit  to  their  petition  a  copy 
of  the  proceedings  of  the  county  court.  The  deposition 
of  D.  H.  Poston  was  taken.  He  deposes  that  the 
property   was  then   worth   $6,000    to   $8,000. 

The  chancellor  reduced  the  assessment  to  $9,500  on 
both  lots,  and  certain  creditors  named,  and  the  receiver 
and   back   tax  collector^   have   appealed    to   this   court. 
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Appellants  tiled  a  bill  of  exceptions,  which  was 
signed  by  the  chancellor,  showing  that  they  excepted 
to  the  reading  as  evidence  of  the  copy  of  the  order 
of  the  coulifcy  court,  and  the  deposition  of  said  Poston, 
upon  the  ground  that  they  were  irrelevant  and  incom- 
petent as  evidence,  but  these  exceptions  were  over- 
ruled. It  also  appears  that  the  claims  of  the  appellant 
creditors,  had  been  duly  filed  and  established  in  this 
cause. 

Petitioners  insist  that  under  the  act  of  1883,  passed 
23d  and  approved  27th  of  March,  the  chancery  court 
was  authorrized  to  reduce  the  assessments  upon  the 
property    in   question. 

Our  Constitution  require  all  property  to  be  taxed 
according  to  its  value,  that  value  to  be  ascertained  in 
such  manner  as  the  Legislature  may  direct,  so  that 
taxes  shall  be  equal  and  uniform  through(»ut  the  State: 
Art.    2,   sec.    28. 

Undoubtedly  these  funderaental  principles  of  tax- 
ation are  intended  to  apply  to  the  time  at  which 
such  taxes  are  assessed,  so  that  the  property  taxed 
shall  be  so  taxed  at  this  value  at  the  time  at  which 
the  tax  is  imposed;  and  also  the  equality  and  uni- 
formity of  taxation  required,  are  equality  and  uniform- 
ity with  taxes  on  property  of  like  character  imposed 
at   or   about    the   same    time. 

Nor  do  these  requiremei%  present  any  impediment 
to  providing  agencies  to  reduce  assesments,  which  were, 
at   the   time  they  were    imposed,    excessive   and   unequal. 

But  it  is  not  competent  to  the  Legislature  to  pre- 
scribe  a   rule   for    the    reduction   of    assessments,    which 
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will  violate  the  manifest  object  of  the  fundamental 
law.  That  object  is  that  the  property  must  be  taxed 
at  its  value,  at  the  time  the  tax  is  imposed.  A  tax 
lor  1866  must  be  for  the  value  of  the  property  in 
that  year,  not  its  value  five  years  before  or  after. 
This  may  be  widely  different  from  its  value  in  the 
year    for   which   it   is    taxed. 

The  act  of  1879,  ch.  92,  sec.  4,  gives  the  chancery 
court  powe]'  to  reduce  assessments,  so  as  to  make 
them  fair  and  just,  when  it  appears  that  the  taxes 
imposed  were  excessive,  that  is,  excessive  when  im- 
posed. But  the  act  of  1883  gives  said  court  the 
power  to  reduce  assessments,  made  before  the  charter 
of  a  municipal  corporation  was  repealed,  "  when  it  shall 
appear  to  it  that  such  assessments  are  excessive,  in  view 
of  the  present  value  of  said  property,"  etc.  Thus 
making  the  value  in  1866,  when  a  tax  was  imposed, 
dependent  upon  and  determinable  by  its  value  in  1883, 
or  at  such  time  as  the  court  may  undertake  to  correct 
the  valuation  of  previous  years.  This  reduction  can- 
not be  said  to  have  been  made  upon  the  ground 
that  the  assessment  was  excessive  or  unequal  at  the 
time  it  was  made,  but  that  it  was  excessive  in  view 
of  the    present    value   of  the   property. 

The  petitioners  seek  to  have  the  judgment  of  the 
chancellor^  corrected  so  as  to  charge  the  property  for 
all  the  years  before  thmr  purchase  at  its  present 
value.  They  have  sued  out  a  writ  of  error,  and  the 
.only  fact  proved  by  the  deposition  of  D.  H.  Poston 
was  that  the  present  value  of  the  property  was  $6,000 
to   J8,000,   being   less   than   the    amount    found   by   the 
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chancellor.  We  are  of  opinion  that  the  chancellor's  de- 
cree was  erroneous  and  must  be  reversed,  and  the  pe- 
tition   dismissed    with'  costs. 

Deaderick,  C.  J.,  upon  motion  to  rehear,  delivered 
the    following   opinion  : 

The  petitioners,  D.  H.  <&  W.  K.  Poslon  have  pre- 
sented a  petition  lo  rehear  this  cause  in  the  matter  of 
their  petition  to  have  the  tax  of  Memphis  city,  upon 
certain    lots   described,  reduced. 

The  argument  is,  that  the  reduction  made  by  the 
county  court  to  $9,500  was  made  on  the  bafis  of  the 
value    at   the    time    the   a^-sessment    was    made. 

The  reduction  was  made  on  this  property  to  $9,500 
by  the  county  cuurt  under  the  act  of  1879,  ch.  152, 
entitled  an  act  to  alU)W  partial  rtdemption  of  land 
sold    for   taxes,    and    for    the    relief  ol    tax- payers. 

It  provider  by  sec.  1,  that  the  quarterly  courts, 
upon  ^  satisfactory  reasons,  by  affidavit  Jrhovvn,  may 
authorize  the  redemption  of  any  part  of  a  lot  or 
tract  of  land  heretofore  sold  to  the  Treasurer,  for 
State   and    county    taxes   due    thereon,    etc. 

And  sec.  2  provides  that  the  quarterly  court  is 
further  authorized,  ior  good  rea^^on  sliown  by  affidavit, 
to  reduce  the  assej^sment  and  to  remit  interest  and 
penalties  on  a  lot  or  iract  of  land  or  portion  thereof, 
which  has  been  heretofore  toid  for  State  and  county 
taxes    to    the    Treasurer   of  the   State,    etc. 

It  was  under  this  act  that  the  county  court  reduced 
the  value  of  the  lots  in  question  to  the  uniform  value 
of  $9,500   for   each    of   the    years,    from    1866    to    1874. 
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The  record,  however,  Hoes  not  disclose  that  said 
Jots  had  ever  been  sold  for  Stale  and  county  taxes  to 
the  Treasurer  of  the  State,  which  is  one  of  the  con- 
ditions upon  which  the  county  court  had  jurisdiction 
to    reduce   the  assessments    under   said    acts. 

By  the  express  provisions  of  the  act  of  .1883, 
March  27,  sec.  1,  the  chancery  court  shall  liave  power 
to  reduce  assessments,  when  it  shall  appear  to  it  that 
such  assessments  are  excessive,  in  view  of  the  present 
value  of  the  property,  and  when  it  appears  assessments 
have  been  reduced  by  the  county  court  for  State  and 
county  purposes,  such  reduction  shall  be  prima  facie  suf- 
ficient .for  it  (the  chancery  court)  to  adopt  and  act 
upon    such    assei^raent. 

We  do  not  understand  this  section  as  adopting  two 
classes  of  cases,  as  argued:  Jst.  Those  in  which  orders 
of  reduction,  were  made  by  the  county  court ;  and 
2d.  Those  in  which  the  application  is  made  in  the 
first   instance   for  reduction,    to    the   chancerv    court. 

■ 

If  this  were  the  true  construction  of  the  section, 
it  necessarily  contains  two  distinct  and  antagonistic 
bases  of  valuation.  Indeed  this  is  virtually  admitted 
in  the  argument  for  rehearing.  It  is  SJiid  that  only 
in  the  application  made  in  the  first  instance  to  the 
chancery  court  for  reduction,  can  said  court  take  into 
view  the  present  value  of  the  property.  And  in 
another  part  of  the  argument,  it  is  said  that  the  reduc- 
tion to  $9,500  was  adopted  upon  the  action  of  the 
county  court,  and  was  the  valuation  at  the  time  of 
the   several   assessments. 

Thus   the   same   section   of  this  act   is   construed    as 
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aathoriziDg  the  chancery  courts  where  the  county  court 
reduction  is  not  offered  in  evidence,  to  take  into  view 
the  present  value  of  the  property ;  and  where  said 
county  court  reduction  is  offered  in  evidence,  it  is  to 
be  construed  as  evidence  of  the  value  of  the  series 
of  years  in  which  the  assessments  were  made.  The 
act  of  1879  has  reference  only  to  the  State  and  county 
taxes,  the  act  of  1883  to  taxes  for  municipal  corpora- 
tions. 

We  think  the  true  construction  of  the  act  of  1883, 
sec.  1,  is,  that  the  chancery  court  may  reduce  assess- 
ments for  previous  years,  when  excessive,  in  view  of 
the  present  value  of  the  property,  and  that  the  valua- 
tion made  by  the  county  court  in  reduction  by  it, 
may  be  taken  as  prima  facie  evidence  of  its  present 
value,  for  it  is  by  this  standard  the  act  authorizes  the 
chancery  court  to  value  the  property,  and  it  makes 
the  action  of  the  county  court  prima  fade  evidence  of 
such  value.  So  that  the  principle  of  present  value, 
in  reduction  of  value  of  former  years,  is  the  rule 
prescribed  by  that  section,  and  the  action  of  the 
county  court  is  by  the  act  made  prima  facie  evidence 
on    which    the   chancery    court    may    act. 

It   is   also   objected   that    appellants    have    no    right 

to    raise    the    question    passed    upon,    having    no    vested 

right    in   an    assessment   of  taxes.       We  have  decided  at 

this   term    that   these   appellants   and   other   creditors    of 

their   class   have    a    right,    under    the    act    of    1879,    to 

have   their   claims   paid   out   of    the    fund    arising    from 

delinquent    taxes,    and    are    therefore    interested    in    that 

ftmd,   and,   under   sec.    10   of  said   act,  when  dissatisfied 
27— VOL.  11. 
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with  the  decision,   in   any   litigated   question,   may   have 
the  same   reheard   in  this  court   by.  appeal. 

We  are  satisfied  with  the  correctness  of  the  opinon 
heretofore  pronounced,  and  dismiss  the  petition  for 
rehearing. 


The  State  v.  Wm.  E.  Butler  et  al. 

1.  Municipal  Cobporations.    Powers,   The  city  of  Memphis,  under  the 

act  of  1806,  authorizing  special  assessments  for  construction  of  pave- 
ments, laid  a  special  tax,  which,  after  it  was  partly  collected,  was 
declared  void ;  under  the  act  of  1873,  ch.  67,  the  city  passed  an  ordi- 
nance directing  the  mayor  to  take  up  all  receipts  for  payments  of  the 
void  tax  and  issue  certificates  of  indehtedness  under  the  seal  of  the 
city  instead  thereof.  The  mayor  took  up  a  receipt  wrongfully  ob- 
tained by  A  from  B,  to  whom  it  was  payable,  bearing  no  evidence  of 
aHsigumcnt,  and  issued  a  certificate  of  indebtedness  to  A,  who  sold  it 
to  a  third  party  ;  the  city,  under  a  petition  by  B  in  a  proceeding,  in- 
stituted under  the  act  of  1879,  ch.  92,  was  ordered  to  issue  another 
certificate  of  indebtedness  to  B. 

2.  Void  Tax.     Promise  to  rejxnj.    A  municipal  corporation  is  under  do 

k<jal  obligation  to  repay  amounts  received  under  a  void  ordinance 
and  statute,  but  the  moral  consideration  will  support  a  promise  of  re- 
payment. 

3.  Limitations,     l^radiiujs.    The  statute  of  limitations  of  six  years  must 
.  .be  specially  pleaded. 


FROM   SHELBY. 


Appeal   from   the   Chancery   Court  at  Memphis.     W 
W,  McDowell,  Oh. 
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W.  M,  Randolph^  Myebs  &  Sreed  and  M.  Mer- 
BIWETHES  for  complainants. 

PosTON  &  PosTON  and  Finlay  &  Peters  for 
Greenlaw. 

Cooke,  8p.  J.,   delivered  the  opinion  of  the  court. 

In  1866  the  Legislature  passed  an  act  by  which  it 
undertook  to  authorize  the  city  of  Memphis  to  make 
certain  kinds  of  pavements  upon  certain  streets  in  that 
city,  and  to  assess  and  collect  the  cost  of  the  same 
upon  the  property  adja^^nt  or  abutting  upon  said 
streets. 

In  pursuance  of  this  supposed  authority,  said  city 
did  contract  for  and  cause  to  be  constructed  such  pave- 
ments upon  some  of  its  streets,  and  assessed  taxes  to 
pay  for  the  same  upon  the  property  of  the  citizens 
fronting  upon  or  adjacent  to  such  pavements,  some  of 
the  owners  of  such  property  as  was  thus  assessed,  and 
among  them  the  testator  of  petitioners,  paid  these  as- 
sessments and  took  receipts  therefor  in  accordance  with 
the  requirements  of  said  city.  These  payments  were 
made  by  W.  B.  Greenlaw,  surviving  partner  of  W. 
B.  Greenlaw  &  Co.,  during  the  years  1867  and  1868, 
aggregating  about  the  sum  of  $10,000,  and  receipts 
taken   therefor   in   his   name   as   such   surviving  partner. 

A  large  number  of  the  property  owners  upon  said 
streets  thus  paved,  contested  the  right  of  the  city  to 
assess  and  collect  taxes  upon  their  propeety  in  this 
manner.  And  in  1872  the  act  of  the  Legislature, 
under  which  the  authority  was  claimed,  was  held  by  this 
court  to   be  unconstitutional  and  void:     9  Heis.,  349. 
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The  contracts  ander  which  these  pavements  were 
constructed^  however,  have  been  held  to  be  valid  ob- 
ligations of  the  city  to  be  paid  by  a  general  assess- 
ment  upon   all   the   assessable   property   within  the  city. 

Soon  after  this  decision^  by  an  act  of  the  Legis- 
lature passed  March  24,  L873,  entitled  an  act  to  amend 
the  charters  of  all  the  incorporated  towns  and  cities 
in  the  State,  it  was  provided  that  where  any  in- 
corporated town  or  city  has,  by  virtue  of  presumed 
authority  to  lay  special  assessments  for  specific  pur- 
poses, levied  and  collected  ,  taxes,  or  special  assess- 
ments, the  right  to  make  which  levy  and  assessment 
was  afterwards  declared  void  by  the  Supreme  Court 
of  the  State,  said  town  or  citj  shall  have  the  power 
to  levy  a  tax,  in  addition  to  all  other  taxes  allowed 
by  law  to  be  levied,  sufficient  to  cover  the  entire  cost 
of  the  improvement,  with  interest  thereon,  for  which 
said  special  assessments  were  illegally  made,  and  in  the 
levying  such  additional  tax,  authority  is  hereby  given 
to  such  town  or  city,  to  allow  as  valid  payments  on 
said  additional  tax  any  sum  or  sums,  with  interest, 
paid  by  persons  in  satisfaction,  or  in  part  satisfaction, 
of  said  special  assessments  illegally  levied  and  collected 
as   aforesaid:    Acts   1873,  ch.    67,  page    102. 

In  pursuance  of  the  authority  conferred  by  this  act, 
the  city  of  Memphis,  on  June  25,  1873,  passed  an 
ordinance  which  contained  the  following  provisions: 
"The  mayor  is  hereby  authorized  and  required  to  issue 
to  each  and  every  firm  or  corporation  holding  the  re- 
ceipts of  the  contractors  or  of  the  city,  for  the  pay- 
ments   actually  made    upon    bills    or   accounts  certified 
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to  be  correct  by  the  city  engineer  for  account  of  the 
paving  of  the  streets  and  alleys  of  the  city^  with  the. 
Nicholson  or  stone  paving  under  the  provisions  of  the 
city  charter  or  ordinances  of  the  city^  charging  the 
costs  of  such  payments  upon  the  property  in  front  of 
which  the  pavement  was  laid  down^  which  provisions 
of  the  charter  or  ordinances  have  been  held  by  the 
Supreme  Court  of  Tennessee  to  be  unconstitutional  and 
void;  a  certificate  of  indebtedness  under  the  seal  of 
the  city  and  countersigned  by  the  register  for  the 
amount  of  money  actually  paid  upon  such  receipts  with 
interest  thereon  at  the  rate  of  six  per  cent  from  the 
date  of  payment  until  the  time  said  certificate  may  be 
redeemed  by  the  city.  And  upon  issuing  the  certificate 
of  indebtedness^  the  mayor  shall  take  up  the  receipt 
on  account  of  which  the  certificate  is  issued,  and  shall 
cause  it  to  be  cancelled  and  filed  as  a  voucher,  in 
the  office  of  the  Comptroller.^^  It  was  also  further 
provided  that  such  certificates  should  be  received  at 
their  face  value  in  payment  of  the  tax  levied  to  pay 
the   costs   of  the   paving. 

The  property  upon  which  these  payments  in  question 
of  illegal  taxes  were  made,  was  partnership  property 
belonging  to  the  firm  of  W.  B.  Greenlaw  &  Co., 
which  was  composed  of  W.  B.  Greenlaw  and  J.  O. 
Greenlaw.  J.  O.  Greenlaw  had  died  in  1864,  and 
these  taxes  were  paid  by  W.  B.  Greenlaw  as  surviv- 
ing  partner  of  said  firm  of  W.  B.  Greenlaw  &  Co., 
and  the  receipts  taken  in  his  name  as  such  surviving 
partner  of  said  firm.  Said  J.  O.  Greenlaw  died  testate^ 
his  will  was    proven    and    recorded  in   Shelby  county, 
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and  the  surviving  partner^  W.  B.  Greenlaw^  was  also 
appointed  and  qualified  as  his  sole  executor.  In  1868 
said  W.  B.  Greenlaw,  as  such  executor  and  surviving 
partner,  filed  a  bill  in  the  chancery  court  at  Memphis, 
to  settle  the  copartnership  of  W.  B.  Greenlaw  &  Co, 
An  account  was  ordered  in  said  cause,  which  was  taken 
on  the  17th  of  February,  1869.  Upon  the  taking  of 
said  account,  W.  B.  Greenlaw  produced  said  receipts 
before  the  commissioner  by  whom  said  account  was 
taken,  as  evidence  of  payments  made  by  him  on  ac- 
count of  the  partnership,  who  allowed  the  same  to  him 
as  credits,  and  referred  to  said  receipts  in  his  report 
as  vouchers,  and  deposited  the  same  (as  the  agreed 
state  of  facts  shows),  along  with  said  report  on  said 
17th  of  February,  1869,  but  said  receipts  had  no  en- 
dorsement put  upon  them  showing  they  had  been  filed 
in   said   suit. 

Qn  the  21st  day  of  July,  1873,  one  William  B. 
Greenlaw,  Jr.,  who  was  the  son  of  J.  O.  Greenlaw, 
deceased,  and  nephew  of  W.  B.  Greenlaw,  the  surviv- 
ing partner  of  said  firm  of  W.  B.  Greenlaw  &  Co., 
produced  to  the  mayor  in  his  office,  the  said  original 
receipts  and  demanded  the  issuance  of  certificates  of 
indebtedness  thereon  as  provided  by  said  city  ordinance, 
and  the  mayor  thereupon  issued  certificate  of  indebt- 
edness of  the  city  therefor  to  William  B.  Greenlaw, 
Jr.,  or  order,  who  surrendered  said  receipts  to  the 
mayor,  and  they  were  cancelled  and  filed  in  the 
mayor's   office. 

The  father  of  said  William  B.  Greenlaw,  Jr.,  had 
then   been   dead   for  many  years,  and  his  will  had  beei^ 
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admitted  to  probate  and  registered  in  Shelby  coanty, 
by  the  terms  of  which  said  William  B.  Greenlaw,  Jr., 
had  DO  interest  whatever  in  his  estate.  The  officers 
of  said  city  of  Memphis,  when  they  received  said  re- 
ceipts and  issued  said  certificates  of  indebtedness,  had 
no  notice,  except  such  as  said  receipts  themselves  gave 
them,  that  the  receipts  did  not  belong  to  said  William 
B.  Greenlaw,  Jr.,  or  that  he  was  receiving  them  without 
right,  or  that  he  had  been  guilty  of  or  was  contem* 
plating  any  breach  of  duty  or  ^ood  faith  with  refer- 
ence to  the  said  receipts  or  the  money  they  entitled 
the  owners  thereof  to,  or  the  said  certificates.  It  is 
not  shown  by  what  means  said  William  B.  Greenlaw, 
Jr.,  obtained  said  receipts,  but  the  inference  is  very 
manifest  that. he  fraudulently  abstracted  them  from  the 
clerk  and  master^s  office  where  they  had  been  deposited. 
He  sold  or  disposed  of  said  certificates  of  indebtedness 
so  issued  to  him  and  the  city  has  either  paid  ^hem 
or  is  liable  for  them  in  the  hands  of  innocent  holders. 
He   was  and   is   totally   insolvent. 

William  B.  Greenlaw,  the  surviving  partner  of 
Wm.  B.  Greenlaw  &  Co.,  and  executor  of  J.  O.  Green- 
law, deceased,  died  in  1875  testate,  and  W.  E.  Green- 
law was  duly  appointed  and  qualified  as  his  executor 
and  D.  H.  Poston  was  appointed  administrator  de  bonis 
non,  with  the  will  annexed  of  J.  O.  Greenlaw,  de- 
ceased. 

On  the  7th  of  January,  1878,  they  as  such  execu- 
tor and  administrator  de  bonis  non,  having  demanded 
of  the  mayor  of  the  city  of  Memphis,  the  issuance 
to  them  of  certificates  of   indebtedness    as   such   repre- 
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sentatives  of  said  J.  O.  and  W.  B.  Greenlaw,  de- 
ceased, upon  said  receipts,  and  having  been  refused, 
filed  a  petition  for  mandamus  in  the  circuit  court  of 
Shelby  county,  against  said  city  of  Memphis  and  the 
mayor  thereof,  seeking  to  compel  the  issuance  of  the 
same   to   them   under   the    provisions   of   said    ordinance. 

Pending  this  proceeding,  the  Legislature  in  1879 
repealed  the  charter  of  the  city  of  Memphis,  and  es- 
tablished what  is  termed  the  Taxing  District  of  Mem- 
phis, by  which  action  a  different  organization  was 
established  and  the  office  of  mayor  of  said  city  abolished. 

The  corporation  of  the  city  of  Memphis  was  abolished 
by  the  Legislature  January  31,  1879.  The  bill  under 
which  the  Taxing  District  was  established  was  passed  the 
same  day,  an  I  on  the  14th  o£  March,  1879,  an  act  was 
passed  for  the  purpose,  among  other  things,  to  collect 
and  dispose  of  the  taxes  and  make  settlement  of  the 
debts  of  cor[)orations  whose  charters  had  been  repealed. 
By  the  4th  section  of  said  act,  the  receiver  and  back- 
tax  collector  was  authorized  to  file  a  general  creditor's 
bill  in  the  name  of  the  State,  in  behalf  of  all  credi- 
tors against  all  delinquent  tax-piyers,  etc.  All  pend- 
ing suits  were  to  be  revived  in  the  name  of  the  State 
and  consolidated  with  the  general  proceedings  therein 
provided  for,  and  when  so  consolidated  to  form  part 
of  said  general  proceeding.  It  is  further  provided 
that  the  court  in  which  said  proceeding  may  be  insti- 
tuted, shall  have  power  to  settle  and  adjust  all  equities, 
*  -  *  and  to  give  all  relief,  both  to  defendants  and 
the  creditors  that  might  be  given,  if  there  were  as 
many   separate  suits  as  there    are    creditors   and  delin* 
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qnent  tax-payers.  The  chancery  court,  in  the  exer- 
.cise  of  the  jarisdiction  conferred  by  this  act,  shall  have 
all  the  powers  possesi^ed  by  such  courts,  in  the  admin* 
istration  of  the  estates  of  insolvent  natural  or  corporate 
persons:'  Acts   of  1879,   ch.   92,   sec.  4. 

By  section  10  of  said  act  it  is  further  provided 
that  publication  shall  make  all  creditors  parties,  with 
the  right  to  relief  as  fully  as  if  especially  named, 
*  *  and  that  if  any  creditor,  or  the  receiver  and 
back  tax  collector,  shall  desire  to  contest  the  validity, 
in  whole  or  in  part,  of  any  claim  filed  in  common 
form,  he  may  do  so  in  a  summary  way  in  the  prog- 
ress of  the  cause,  and  the  opposing  parties  in  such 
contest  shall  reduce  the  facts  to  writing  that  are 
necessary  to  its  determination,  and  file  the  same,  and, 
when  filed,  they  shall  become  part  of  the  record, 
etc.;  and  when  either  party  is  dissatisfied  with  the 
decision  of  any  litigated  question,  he  may  have 
such    question   re-heard    upon    appeal,    etc. 

The  bill  provided  for  by  this  act  was  soon  there- 
after filed  in  the  chancery  court  at  Memphis,  by  the 
style  of  the  State  v.  W.  E.  Butler  et  ah,  where  it  is 
still   pending.       On  the     9th    day    of    July,    1881,    the 

complainants    in   this    proceeding   filed  their    petition    in 

• 

said  cause  against  the  city  of  Memphis,  or  Taxing 
District,  by  which  they  fully  and  in  e^vtenno  alleged 
all  the  above  recited  facts,  and  averred  that  by 
reason  of  the  procurement  by  the  city  of  Memphis  of 
the  repeal  of  its  charter,  and  abolition  of  the  office 
of  mayor  and  change  in  the  local  government  of 
said  district^    the    remedy    sought    by  their    said   suit 
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by  mandamus  proceedings  had  been  rendered  and 
become  inappropriate  and  impossible  as  a  mode  of 
relief  adapted  to  their  case,  and  that  a  coart  of 
equity  could  alone  afford  them  adequate  relief,  and 
praying  for  such  appropriate  relief  as  their "  case  en- 
titles  them   to. 

An  agreed  state  of  facts  was  made  up  by  the 
parties,  and  filed  in  the  record,  but  no  answer  or 
other  defense  to  said  petition  appears  to  have  been 
made   in    writing   or   filed    in   the   case. 

Upon  the  hearing  of  tlie  matters  of  said  petition, 
the  chancellor  was  of  opinion  that  the  petitioners' 
claim  was  barred  by  the  statute  of  limitations,  and 
dismissed  the  petition,  and  complainants  have  ap- 
pealed. 

For  the  defense  it  is  now  insisted  that  the  mayor 
of  the  city  of  Memphis  was  authorized  to  issue  the 
certificates  of  indebtedness  to  Wm.  B.  Greenlaw,  Jr., 
upon  the  presentation  by  him  of  said  receipts,  and 
demand  for  the  issuance  of  the  same,  he  having  the 
receipts  in  his  possession,  and  the  city  authorities 
having  no  notice  of  any  fraud  on  his  part  in  regard 
to  them,  except  such  as  they  could  derive  from  the 
face   of  the   receipts. 

It  is  a  sufficient  answer  to  this  to  say  that  the 
ordinance  above  cited  authorized  the  issuance  of  the 
certificates  of  indebtedness  to  the  holder  of  the  re- 
ceipts, upon  their  presentation,  etc.  The  record 
leaves  no  doubt  but  that  William  B.  Greenlaw,  Jr.> 
surreptitiously  obtained  the  receipts  from  the  office  of 
the   clerk   and   master,    and    that    he   was   neither   the 
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legal  owner  or  holder  of  the  same.  The  receipts 
apon  their  face  showed  that  they  were  executed  to 
W.  B.  Greenlaw,  surviving  partner  of  W.  B.  Green- 
law &  Co. ;  they  contained  no  evidences  of  any 
transfer  by  the  original  holder ;  they  were  not  ne- 
gotiable; and  the  fact  that  they  were  presented  by 
a  wholly  difiFerent  person,  without  any  show  of  right 
or  authority,  except  the  possession  of  them,  was  a 
circumstance  sufficient  to  put  the  mayor  and  city 
authorities  upon  inquiry  as  to  his  right  to  demand 
the  issuance  of  said  certificates  of  indebtedness  in  his 
own  name,  and  the  issuing  of  them  to  him  was  un- 
authorized. 

But  it  insisted  that  if  this  be  so,  it  was  an  un- 
authorized act  on  the  part  of  the  mayor,  for  which 
the  city  could  not  be  held  responsible.  This  cannot 
be  maintained  for  two  reasons — first,  because  it  was 
made  his  duty  by  the  city  ordinance  to  take  up  the 
receipts  and  issue  certificates  of  indebtedness  for  them; 
and  his  negligence  in  issuing  them  to  the  party  not 
entitled  to  them  was  a  wrongful  act  within  the  scope 
of  his  authority  for  which  the  city  is  liable ;  and 
*  second,  because  the  wrongful  issuance  of  certificates 
of  indebtedness  upon  said  receipts,  and  the  unauthor- 
ized cancellation  of  them  did  not  divest  the  true 
owner  and  holder  of  this  right  to  have  certifi- 
cates of  indebtedness  issued  to  themselves  upon  them, 
notwithstanding  the  previous  illegal  issuance  of  others 
to  William  B.  Greenlaw,  Jr. .  The  receipts,  then, 
being  wrongfully  in  the  possession  of  the  city,  it  was 
the  duty   of  the    mayor    and    city   authorities  to   issue 
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certificates  of  indebtedness  upon  said  receipts  to  the 
complainants  upon  their  demand,  and  his  wrongAillj 
refusing  to  do  so  gave  the  complainants  a  right  to 
compel   their   issuance   by  mandamus. 

It  is  again  insisted  for  the  defense,  that,  as  no 
right  of  action  against  the  city  accrued  by  reason  of 
the  payment  in  the  first  instance  of  said  illegally 
assessed  taxes,  hence  there  can  be  do  right  of  re- 
covery now  existing  for  the  same.  Notwithstanding 
the  voluntary  payment  of  taxes  illegally  assessed  does 
not  constitute  or  confer  a  right  of  action  to  recover 
them  back,  yet  it  did  create  a  moral  obligation  on 
the  part  of  the  city  to  *epay  them,  and  was  a  suffi- 
cient consideration  to  support  a  subsequent  promise 
to  do  so.  And  this  promise  was  made  by  the  ordi- 
nance of  the  25th  of  June,  1873,  and  the  city  be- 
came bound  by  this  recognition  and  promise  to  pay 
this  indebtedness  evidenced  by  these  receipts,  as  w^as 
decided  by  this  court  in  the  case  of  Lea  v.  City  of 
Memphis,    9   Baxt.,   109. 

The  defense  mainly  rislied  upon,  however,  is  the 
statute  of  limitations,  as  this  was  the  ground  upon 
which  the  chancellor  based  his  decree  dismissing  the 
petition.  The  statute  of  limitations,  to  be  available, 
must  be  pleaded :  Merriman  v.  Cannovan,  9  Baxt.,  97 ; 
1  Heis.,  701;  10  Yer.,  119;  and  it  would,  perhaps, 
be  sufficient  to  say  that  in  this  case  the  statute  is 
not  pleaded,  nor  in  any  manner  relied  upon,  either 
by  answer,  plea  or  exceptions,  and  could  not  be  as- 
signed as  a  defense  merely  by  way  of  argument,  no 
particular   statute   being    anywhere    pointed   out  or  re- 
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li^d  upon  in  the  record  as  a  defense.  But  if  thi& 
were  not  so,  the  suit  by  mandamiis,  which  at  the 
time  was  an  adequate  and  appropriate  mode  of  re- 
dress, was  instituted  within  six  years  next  after  the 
passage  of  the  6rdinance  by  which  the  city  recog- 
nized and  promised  to  pay  this  indebtedness,  as 
above  shown,  and  the  defendant  by  its  own  action, 
changed  its  organization  in  such  manner  as  to  render 
the  mode  of  redress  which  had  been  resorted  to  in- 
appropriate and  unavailing  to  the  petitioners,  and  in 
such  a  case  the  inherent  powers  of  a  court  of  equity 
would  authorize  it  to  aflFord  relief.  Besides,  this  was 
not  an  abandonment  of  the  suit  at  law,  but  the  in- 
vocation of  the  aid  of  a  court  of  equity  to  afford 
appropriate  relief,  which,  by  the  act  of  the  defend- 
ant, had  been  rendered  impossible  in  the  suit  which 
had  been  instituted,  and  was  not  an  abandonment  of 
the  litigation,  but  a  continuance  of  it,  as  above 
stated,  by  resorting  to  the  only  mode  by  which  it 
could  then  be  made  available.  Besides,  by  the  leg- 
islation above  referred  to,  all  creditors  were  required 
to  file  their  claims  in  the  general  suit  for  settling 
the  affairs  of  the  city,  to  be  litigated  under  the  gen- 
eral proceeding  in  that  case.  And  the  terms  of 
said  act  itself  was  a  transfer  of  the  litigation  in  that 
suit  to  the  general  creditors^  bill  provided  for  and 
instituted  under  it,  and  in  accordance  with  which 
this  petition  was  filed  in  said  cause.  Under  the 
fects  of  this  case  the  statute  of  limitations,  if  pleaded, 
could  not  constitute  a  defense  in  a  court  of  equity. 
The   chancellor's   decree   dismissing   the   petition  was 
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therefore  erroneous,  and  will  be  reversed,  and  a  de- 
cree entered  in  favor  of  the  petitioners  for  the 
amount  of  the  taxes  paid  as  shown  by  the  face  of 
said  receipts,  with  interest  from  the  date  of  the  same^ 
which  will  be  paid  in  the  same  manner  as  other 
holders  of  like  receipts  have  been  or  are  entitled  to 
be  paid^   out  of  the   funds  set  apart  for  that  purpose. 


E.  J.  Read  v.  N.  Patterson. 

1.  Practice.     Depositions.     Questions  omitted.    Code,  section  3859,  declar- 

ing that  the  commissioner  should  require  the  questions  to  he  reduced 
to  writing,  et<?.,  is  directory.  It  is  advisable  to  insert  the  questions, 
as  they  often  aid  in  the  interpretation  of  the  answers  ;  but  it  is  not 
essential  to  its  admissibility  that  a  deposition  should  be  thus  taken. 

2.  Same.     Same.     On  whose  hehtdf.   Where  the  deposition  fails  to  show  on 

whose  behalf  the  deponent  is  a  witness,  it  suffices  if  this  fact  appears 
from  the  notice. 

3.  Same.     Same.     Si(jnajlure  of  witness.     Kcgul  a  rly  a  deponent  should  sign 

at  the  end  of  the  deposition,  but  a  deposition  is  not  inadmissible  be- 
cause the  deponent  signed  at  the  end  of  the  commissioner's  certificate. 

4.  Same.     Sam^.     Olficial  character  of  romtnittsioncr.     It  is  sufficient  if  the 

official  character  of  the  commissioner  appears  from  his  signature  at 
the  end,  though  not  stated  in  the  body,  of  the  certificate. 

5.  Same.    Sam^.     Postponement.    Where  the  notice  is  to  take  the  deposi- 

tion on  a  certain  day,  the  officer  cannot  postpone  to  another  day ;  but 
if  the  notice  be  to  take  on  a  day  certain,  and  the  deposition  is  thea 
commenced,  and  it  becomes  impracticable  to  finish  it  that  day,  it  may 
be  finished  the  next. 
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6.  Attornet  and  Client.  ConlrUmtory  negli^enee  ^  client.  Where  an 
attorney  negligently  fails,  in  violation  of  express  instructions  from 
his  client,  to  issue  execution  upon  a  judgment,  he  is  liable  in  any 
event  for  nominal  damages,  and  if  the  judgment  could  have  been  col- 
lected by  execution,  and  is  afterwards  lost  through  the  insolvency  of 
the  debtor,  he  is  liable  for  the  full  amount  of  the  judgment;  but  if 
the  client  discharges  the  negligent  attorney,  and  the  judgment  could 
then  have  been  collected  by  execution,  which  the  client  negligently 
fails  to  have  issued,  and  the  debtors  afterward  become  insolvent,  the 
attorney  is  liable  only  for  nominal  damages,  the  negligence  of  the 
client  being  the  proximate  cause  of  the  loss. 


FROM   HAYWOOD. 


Appeal  in  error  from  the  Circuit  Court  of  Haywood 
county.       J.  T.  Carthel,  J. 

A,   D.   Bright  for  Read. 

W.   A.   Allen   &  Son   for  Patterson. 

Deaderick,  C.  J.,  delivered  the  opinion  of  the  court. 

In  1860  Patterson  placed  in  the  hands  of  Read 
three  notes  aggregating  $1,200  or  $1,300  on  Klyce  & 
R.  G.  Gates,  for  collection.  Read  obtained  a  judg- 
ment on  each  note.  The  judgments  were  stayed  8th 
of  August,  1860,  having  been  obtained  before  a  justice 
of  the  peace.  In  April,  1861,  executions  were  issued 
on  said  judgments  and  severally  returned  "  not  satisfied.^' 
In  April,  1866,  an  alias  execution  was  issued  upon 
each  of  said  judgments,  neither  of  which  was  returned 
up  to  the  bringing  of  this  suit  in  March,  1871,  in  the 
circuit  court   of  Haywood   county. 

The  declaration  contains  two  counts,  one  for  money 
had    and    received    for    the    use    of    the   plain tiflp;     the 
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other    for    failare    to    collect    and    pay   over  the   debts 
above  named. 

The  defendant  pleaded  nil  debits  payment,  non  as- 
sumpait,  set-off  and  the  statute  of  limitations  of  three 
and   six   years. 

The  verdict  and  judgment  were  in  favor  of  the 
plaintiff  for  the  whole  amount  of  said  judgments  re- 
maining unpaid,  and  the  defendant  has  appealed  in  error 
to   this  court. 

Defendant  below  took  exceptions  to  the  reading  of 
the  deposition  of  plaintiff,  taken  19th  and  20th  of 
February,     1880,     and     filed     seven    specific    exceptions. 

The  first,  second  and  third  exceptions  are  that  the 
deposition  is  given  without  setting  out  in  writing  in 
the  depositions  the  questions  propounded  to  the  witness, 
as  prescribed  by  section  3859  of  the  Code.  That  sec- 
tion declares  that  the  commissioner  should  require  the 
questions  to  be  reduced  to  writing  and  read  over  to 
the  witness,  etc.  But  it  does  not  mean  that  a  dep- 
osition not  taken  in  this  manner  shall  not  be  read. 
It  is  directory  and  is  perhaps  ordinarily  the  better 
mode  of  attaining  an  intelligible  recital  of  the  facts 
from  the  witness,  as  the  question  may  often  aid  in  the 
interpretation  of  the  answer.  But  it  is  not  essential 
to  its  admissibility  that  a  deposition  should  be  thus 
tiken.  It  is  the  answer  of  the  witness,  and  not  the 
question  that  is  reduced  to  writing,  and  what  he  says 
pertinent  to  the  issues,  whether  elicited  by  verbal  or 
written  questions,  constitutes  his  deposition.  These  ex- 
ceptions  were,   therefore,   properly   overruled. 

The    third    exception   is   because   the    caption   is   not 
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in  accord  with  section  3848  of  our  Code^  id  this^  that 
it  does  not  show  whether  the  witness  was  called  for 
plaintiff  or  defendant^  nor  does  it  show  his  age,  nor 
is   it   signed  by   the   witness. 

The  notice  is  filed,  pursuant  to  which  the  deposition 
was  taken  and  shows  that  the  plaintiff  was  to  be 
examined  in  his  own  behalf.  If  this  be  material, 
it  does  sufficiently  appear,  and  the  age  o(  the  wit- 
ness (seventy  years),  also  appears.  The  witness  also 
signs,  but  not  at  the  usual  place,  at  the  end  of  the 
deposition,  but  at  the  end  of  the  certificate  of  the  justice 
and  above  his  attestation.  This  is  a  sufficient  signing 
of  the   deposition. 

The  fifth  and  sixth  are  exceptions  of  the  character 
last  named  exception,  and  are  untenable.  The  seventh 
and  last  exception  is  because  the  official  character  of 
the  justice  taking  the  deposition  is  not  shown  in  the 
caption  or  certificate.  The  form  in  the  Code,  section 
3848,  does  not  contain  any  recital  in  the  caption  or  cer- 
tificate of  the  official  character  of  the  officer  taking  the 
deposition.  It  is  sufficient  if  that  fact  fully  appears 
in  the  signature  of  the  officer  as  it  does  in  this  case 
at  the   end   of  his   certificate. 

There  is,  therefore,  nothing  in  the  exceptions  taken, 
and  they  were  all  properly  overruled  by  the  judge, 
upon   appeal   from    the   action   of  the   clerk. 

A   deposition   of  plaintiff  below   had  been   previously 

taken,   and   also   the  deposition   of  Lynd,  his  clerk,  was 

taken   at  the   same   time.       Notice    was    given    to    take 

these   depositions   on   the    19th   of  March,    1872. 

The   depositions   were  voluminous  and  were  not  con* 
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eluded  on  the  19th  day  of  March,  but  the  commis- 
sioner, for  this  reason,  adjourned  until  the  next  day 
at  9  o'clock,  and  then  met  at  the  same  place.  The 
witness  Patterson,  whose  deposition  was  unfinished,  con- 
cluded his  deposition  with  one  additional  sentence  of 
no   great   consequence. 

It  is  true  that  it  has  been  held  that  where  the 
notice  is  to  take  the  deposition  on  a  certain  day,  the 
officer  cannot  postpone  to  another  day  :  11  Heis.,  446. 
But  if  the  notice  be  to  take  on  a  day  certain  and  the 
deposition  is  then  commenced,  and  it  becomes  impracti- 
cable to  finish  it  that  day,  it  may  be  finished  the  next. 
The  defendant  did  not  attend,  and  if  he  had  applied 
the  court  might  properly  have  allowed  him  to  cross- 
examine.  But  the  deposition  ought  not  to  have  been 
rejected,  and  there  was  no  error  in  the  refusal  of  the 
court  to  reject  it.  But  there  seems  to  have  been  no 
action  of  the  court  invoked,  upon  defendant's  appeal 
from  the  clerk's  action  in  overruling  the  exceptions  to 
the  depositions. 

We  hold,  therefore,  that  these  depositions  were  prop- 
erly admitted   as  evidence   to   go  to   the   jury. 

The  record  discloses  that  defendant  is  a  practicing 
lawyer  in  Haywood  county,  and  plaintiiF  a  merchant 
in  Cincinnati;  that  the  plaintiff,  in  1860,  put  in  de- 
fendant's hands  three  notes  of  about  $460  each  on 
Klyce  &  Gates  for  collection;  that  judgments  were 
obtained  on  said  notes  in  said  county,  where  the  debtors 
resided,  and  in  due  time  executions  were  issued  thereon 
9th  of  April,  1861,  soon  after  the  expiration  of  the 
stay.      These  executions  were  returned  ^^not  satisfied,^^ 
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20th  of  Aprils  1861,  and  alias  executions  were  issued 
the  same  day  and  were  never  returned.  A  payment 
of  $176  was  made  to  defendant  in  a  mule  and  other 
things,  which  he  retained,  on  account  of  indebtedness 
to  him  by  plaintiff  for  other  professional  services.  No 
other  *  payment  was  ever  made  except  $700,  which  de- 
fendant  remitted  to   plaintiff  in   July,    1867. 

In  the  meantime  the. debtors  were  perfectly  solvent, 
or  at  least  one  of  them.  Gates,  and  he  remained  good 
for  the  whole  amount  due  until  the  22d  of  May,  1879, 
when  he  transferred  or  sold  his  property,  and  there- 
after nothing  could  be  made  off  him  by  execution  at 
law. 

In  December,  1868,  plaintiff  becoming  dissatisfied 
with  the  delay  in  the  collection  of  the  judgment^, 
ordered  defendant  'Ho  turn  the  papers  over  to  Mr. 
W.  A.  Allen/'  an  attorney  who  was  attending  to  other 
business  for  him.  This,  plaintiff  and  Allen  state,  he 
refused  to  do;  and  Allen  states  that  he  refused  when 
he  applied  to  him  ''to  turn  them  over,''  until  his  fees 
were  paid,  and  claimed  a  lien  on  the  judgments  for  his 
iees.  Afterwards  'plaintiff  called  at  defendant's  office 
in  Brownsville,  and  the  son  and  partner  of  defendant, 
as  plaintiff  states,  promised  if  the  matter  was  left  with 
them,   be  would  see  that   the  judgments  were  collected. 

In  1870,  plaintiff  states,  the  money  not  having  been 
tsoUected,  and  having  been  informed  the  claims  were 
good,  he  instructed  Mr.  Allen,  by  letter,  to  call  on 
Bead,  and  if  he  did  not  settle  to  take  the  necessary 
steps  "to  force  the  matter  to  a  finality,"  and  to  show 
Bead  the  letter.      Allen  proves  that  he  called  on  Bead 
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and  showed  him  plaintiff ^s  letter,  and  he  refused  to 
give  up  the  claims  unless  his  fees  were  paid,  and  re- 
fused to  make  out  bis  bill  so  that  witness  might  send 
it   to   plaintiff. 

Allen  also  states  he  had  no  control  of  the  claims 
until  in  May,  1879,  too  late  to  have  executions  Issued 
before  sale  of  his  property  by  Cates.  But  he  knew 
the  judgments  were  on  the  justices  (Johnson's)  docket 
since  about  the  year  1869.  This  suit  was  brought 
by  instructions   of  plaintiff,  on   March   14,   1871. 

We  do  not  see  why  defendant  did  not  have  the 
money  made  upon  these  judgments  as  he  was  repeatedly 
instructed  to  do.  Nor  can  we  conceive  why  the  plain- 
tiff himself  or  his  subsequently  employed  counsel,  did 
not  resort  to  the  simple  and  effective  method  of  having 
executions  issued  upon  the  judgments  of  the  justice  of 
the  peace.  There  were  no  papers  in  the  hands  of 
defendant  to  be  obtained  by  plaintiff  before  resorting 
to  this  remedy.  The  officer  to  whom  the  executions 
might  have  been  issued,  could  have  levied  it  upon 
Gates'  property,  which  was  in  Haywood  county,  and 
the  evidence  is  full  that  he  had  more  than  enough  to 
satisfy  the  debts,  and  there  is  no  evidence  to  the 
contrary. 

His  Honor  charged  the  jury,  that  for  the  omission 
to  use  ordinary  diligence  to  collect  the  money,  if  no 
actual  damage  accrued,  defendant  would  still  be  liable 
for  nominal  damages,  but  if  actual  loss  or  damage  is 
shown   he   would   be   liable   for  the  same. 

His,  Honor  also  instructed  the  jury  as  follows:  "If 
the    makers  ^of    said    notes,   or   the   defendants,   in   the 
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judgments  based  on  them,  were  good,  and  the  defend- 
ant fidled  to  collect  them  for  the  want  of  the  exercise 
of  ordinary  diligence  and  said  parties  failed,  and  the 
money  could  not  afterwards  be  collected,  defendant 
would  be  liable  to  the  plaintiff  for  any  actual  loss 
that  resulted  from  a  failure  to  exercise  ordinary  dili- 
gence." Further  he  says:  "Defendant  would  only 
be  liable  for  damages  or  loss  that  may  have  resulted 
during  the  time  the  claims  were  in  his  charge,  or 
under  his  control  as  an  attorney.  If  the  plaintiff 
took  the  collection  of  said  claims  out  of  the  hands  of 
defendant  and  placed  them  in  the  hands  of  W.  A. 
Allen  as  his  agent  and  attorney,  when  the  claims  were 
good  and  might  have  been  collected  by  Allen,  then 
the  defendant  would  not  be  liable  for  any  actual  loss 
or  damage  at  all.'^  "  If  you  find  that  said  claims 
were  in  judgments  before  a  justice  of  the  peace,  and 
the  plaintiff  or  W.  A.  Allen  knew  where  they  were, 
theu  plaintiff,  or  Allen  as  his  agent,  had  the  right  to 
take  control  of  the  judgments,  and  further  turning  over 
of  the  claims  by  defendant  was  not  necessary,  when  he 
was  discharged  by  plaintiff  as  his  attorney,  if  he  was 
so  discharged,  and  in  such  event  defendant  would  not 
be  liable   for  any  actual   loss   that   accrued   afterwards." 

These  instructions  are,  *  we  think,  correct,  and  fairly 
present  the^  theories  upon  which  pTaintiff  would,  or 
would   not   be   entitled   to   recover. 

We  may  assume,  as  a  consequence  of  the  institution 
of  this  suit,  that  defendant  was  then,  if  not  before, 
repudiated  as  plaintiff's  attorney.  It  is  certain  that 
his  attorney,   Allen,    had    knowledge    as  early  as   1869 
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of  the   fact   that   the  judgments    remained  unpaid^   upon 
Johnson's   docket. 

Plaintiff  had  knowledge  of  the  same  facts  as  early 
as  February,  1872,  when  he  refers  to  them  in  his 
deposition  of  that  date,  and  they  are  exhibited  with 
the  deposition  of  his  book-kee}>er  of  same  date.  In 
fact,  it  is  highly  probable  he  knew  all  these  facts  at  a 
much  earlier  period,  although  it  does  not  distinctly  so 
appear   from   the   record. 

Gates  was  perfectly  solvent  during  all  this  time, 
and  so  remained  up  to  the  22d  of  May,  1879.  So 
the  judgments  could  have  been  collected  after  the  dis- 
charge of  defendant  as  attorney,  and  aft^r  plaintiff 
knew  where  they  were  and  all .  about  them,  and  that 
they  were  unsatisfied.  Such  are  the  uncontradicted 
facts  in  this  case,  and  there  is  no  evidence  in  the 
record  to  support  the  finding  of  the  jury  against  de- 
fendant for  the  whole  amount  of  the  balance  due  on 
said  judgments.  He  was  guilty  of  negligence  for  not 
collecting  the  money  when  he  could  have  done  it* 
But  this  negligence  was  not  the  proximate  or  natural 
occasion  of  the  loss,  for  after  this  plaintiff^  himself  might 
have   collected   the    money. 

The  plaintiff"  ought  to  have  taken  steps  to  collect 
his  judgments,  after  he  had  repudiated  defendant  as  his 
attorney.  There*  was  nothing  to  hinder  him  from  ordi- 
nary execution  at  any  time,  and  although  he  may  have 
a  right  to  recover  nominal  damages  for  negligence  of 
defendant,  he  has  no  right,  by  act  or  omission,  so 
to  conduct  himself  as  to  accumulate  damages  against 
defendant :     Sedg.   on   Dam.,   6th   ed.,   250. 
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The  declaration  as  stated  contains  two  counts,  one 
for  money  had  and  received ;  the  other,  for  failure  to 
collect  and  pay  over  as  he  contracted,  etc.  It  does 
not  aver  that  the  debts  were  lost  by  the  deft^ndant's 
failure,  as  iu  fact  they  were  not,  nnd  upon  this  dec- 
laration he  could  only  recover  for  money  had  and 
received,  such  damages  as  had  accrued  up  to  the 
time  of  suit  brought  for  failure  to  collect,  and  not  the 
whole  amount  of  the  judgments,  as  it  is  neither  averred 
nor  proved  that  they  were  lost  by  such  neglect.  On 
the  contrary,  the  uncontradicted  evidence  in  the  record 
is  that  the  debts  could  have  been  collected  on  said 
judgments  at  the  very  time  this  suit  was  begun,  and 
for   years   before,  and    afterwards. 

We  are  of  opinion,  therefore,  that  there  is  no  evi- 
dence to  support  the  finding  of  the  jury  against  de- 
fendant, for  the  amount  of  the  judgments.  His  Honor 
should  have  granted  a  new  trial,  and  the  judiiment 
will   be   reversed. 
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Parker  Campbell  v.  Thomas  Hampton  et  aL 

1.  Pleading.    Ejectment.     Third  person  ofily  admiUed  to  contest  merits.    In 

an  action  of  ejectment,  after  issue  joined  on  pleas  of  not  guilty,  & 
third  person  admitted,  on  his  own  application,  as  a  party  defendant, 
cannot  plead  in  abatement  that  the  original  defendants  were  not 
served  with  copy  of  declaration ;  he  can  only  plead  to  the  merits. 

2.  Local  Action.    Land  lying  partly  in  two  counties.    Attachmeni.    Juris- 

dictum.  Bisection  2810  of  the  Code  (act  of  1847-8,  ch.  173),  it  was 
intended  that  where  a  tract  of  land  lies  in  two  counties,  all  of  whicli 
is  subject  to  the  same  claim  or  demand  by  a  party,  he  might  enforce 
that  demand  against  the  whple  by  suit  begun  in  either  of  the  coun- 
ties in  which  part  of  the  tract  lies  ;  and  in  such  case  the  right  to  the 
whole  would  be  parsed,  although  part  of  it  was  in  a  diflTen^nt  county 
from  that  in  which  the  suit  was  pending. 

« 

3.  Supreme  Court  Practice.    Reversal,     Verdict  against  evidence.    The 

Supreme  Court  will  not  grant  a  new  trial  on  a  mere  preponderance 
of  evidence  against  the  verdict. 

4.  Landlord  and  Tenant.    Estoppel.    A  tenant  is  estopped  to  deny  his 

landlord's  title. 


FROM    CROCKETT. 


Appeal  in  error  from  the  Circuit  Court  of   Crockett 
county.       J.   T.   Carthel,   J. 

C.  C.  Moss  for  Campbell. 

S.  R.  Latta,  T.  E.  Richardson,  McFarland  and 
Briggs   for   Hampton. 

Deaderick,  C.  J.,  delivered  the  opinion  of  the  court. 

This    action     of    ejectment     was    instituted    in     the 
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drcait  court  of  Crockett  county,  to  recover  a  tract  of 
land,  lying  partly  in  said  county  of  Crockett  and 
partly   in   Dyer  county. 

The  suit  was  begun  October  5,  1878,  against 
Thomas  Hampton  and  Robert  C.  Coffman,  and  Ann 
E.  Screws,  W.  C.  Howell  and  D.  B.  Dodson  were 
afterwards  made  defendants,  and  all  of  them  filed  pleas 
of  not   guilty. 

Howell  and  Dodson  also  filed  a  disclaimer  to  all 
the  land  sued  for,  except  a  part  thereof  lying  between 
two  lines,  claimed  respectively  by  the  parties  as  being 
the  east  boundary  line  of  Ben.  Smith's  grant,  and 
more   particularly   described   in   the   pleadings. 

At  May  term,  1881,  Charles  R.  Railey,  upon  his 
own  application,  was  admitted  as  a  defendant  in  said 
cause,    he   claiming   said    land   in    fee   simple. 

Verdict  and  judgment  were  for  plaintiff  for  the  land 
sued  for,  except  twelve  acres  described  in  the  verdict, 
and  about  101  acres  lying  upon  the  east  side  of  the 
tract,  and  west  of  the  line  claimed  by  plaintiff  as  the 
eastern  boundary  of  the  Ben.  Smith  grant  ,No.  416, 
and  east  of  the  line  claimed  bv  the  defendants  as  the 
eastern  boundary  of  said  grant  No.  416.  The  jury 
found  that  the  land  between  these  two  lines  was  not 
included  in  the  title  papers  of  plaintiff,  and  their 
verdict  to  this  extent  was  for  defendants.  From  the 
judgment,  in  favor  of  defendants  for  said  101  acres  of 
land,  plaintiffs  appealed.  And  from  the  judgment  in 
favor   of  plaintiff,   defendant    Railey   appealed. 

As  soon  as  Railey  was  allowed  to  defend,  he  offered 
to  file   a   plea   in    abatement,   averring    that   neither   he 
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iior   his   co-defendante   had    been   served    with   a  copy  of 
the   declaration. 

The  court  refused  to  allow  said  plea  to  be  filed. 
This  was  obviously  correct.  The  other  defendants  had 
long  before  filed  their  plea  of  not  guilty,  and  if  thjjy 
had  not  been  served  with  copy  of  declaration,  the 
omission  was  waived  and  cured  by  their  failure  to 
except  or  plead  it,  much  less  could  the  recently  ad- 
mitted   defendant    put   in    such    plea   for    them. 

No  summons  was  served  on  Railey,  but  he  was 
made  a  defendant  on  his  own  application  at  the  trial 
term,  and,  under  such  circumstances,  it  was  not  neces- 
sary that  he  should  he  served  with  a  copy  of  the 
declaration,  which  the  statute  provides  shall  be  left 
with  him,  when  he  is  brought  into  court  by  service 
of  summons.  He  was  required  to  plead  to  the  merits, 
which  he  did  by  putting  in  the  plea  of  not  guilty, 
upon    which    issue    was    taken. 

The  record  shows  that  the  said  Parker  Campbell 
had  procured  original  and  counterpart  attachments  to 
issue  frorn  the  circuit  court  of  Dyer  county,  which 
were  levied  nn  the  said  land,  that  part  in  Dyer  being 
levied  on  by  the  sheriff  of  Dyer,  and  that  part  of 
said  tract  lying  in  Crockett  was  levied  on  by  the 
sheriff  of  Crockett  county.  The  land  was  attached  as 
the  property  of  defendant  Railey,  and  Campbell  ob- 
tained, upon  this  proceeding,  a  judgment  against  Railey 
for  about  $4,500,  and  a  venditioni  exponas  was  issued 
by  order  of  the  circuit  court  to  the  sheriff  of  Dyer 
county,  commanding  him  to  sell  the  whole  tract  for 
the    satisfaction    of    the    said    judgmt  nt.        It    was   duly 
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sold  by  said  sheriff^  at  the  door  of  the  court  house 
in  Dyer  county,  and  Campbell  became  the  purchaser, 
took  a  deed  from  the  sheriff,  and  began  this  suit  in 
Crockett   county   circuit   court  to   recover   the    land. 

.  The  plaintiff  in  deraigning  his  title  to  the  land, 
introduced  a  grant  No.  416,  to  Ben.  Smith,  with 
other  grants  and  mesne  conveyances  down  to  a  deed 
to  Railey  conveying  640  acres  in  northeast  corner  of 
the  said  Ben.  Smith  grant,  less  twelve  acres  conceded 
to  be  held  under  a  superior  title,  by  virtue  of  the 
statute  of  limitations.  He  also  introduced  the  pro- 
ceedings in  his  attachment  case  againt  Bailey  and  the 
sheriff's   deed   to   himself. 

The  first  question  presented  and  chiefly  argued,  is 
upon  the  validity  of  the  sale  by  the  sheriff  of  Dyer 
county  of  that  part  of  the  tract  of  land  lying  in 
Crockett  county,  and  the  sufficiency  of  his  deed  to 
convey    title   thereto. 

We  do  not  understand  that  any  objection  is  taken 
to  any  part  of  the  proceedings  in  the  attachment  suit, 
had  in  the  circuit  court  of  Dyer  county,  up  to  the 
time  that  the  court  directed  the  Sheriff  of  Dyer  county 
to  sell  the  tract  of  l^nd,  as  well  that  part  lying  in 
Crockett   county   as   that  part  lying  in  Dyer   county. 

But  defendants  do  insist  that  the  sheriff  of  Dyer 
county  had  no  power  to  sell  land  in  Crockett  county, 
and  that  the  order  of  the  circuit  court  could  communicate 
no  such  authority ;  that  the  sale  of  the  Crockett  county 
land  was  void,  and  that  no  suit  could  be  maintained 
in  Crockett  county  to  recover  the  land  upon  such 
void   sale,   nor   to   recover    land   lying   in    Dyer  county. 
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Chapter  4,  of  the  Code,  treats  "of  the  place  of 
bringiDg  civil  actione.'^  Section  2810,  of  that  chapter, 
provides :  "  In  actions  commenced  by  the  attachment 
of  property,  without  personal  service  of  process,  and 
in  cases  where  the  suit  is  brought  to  obtain  possession 
of  personal  property,  or  to  enforce  a  lien  or  mort- 
gage, or  where  it  relates  to  real  property,  the  attach- 
ment may  be  sued  out  or  suit  brought  in  any  county 
where  the  real  property  or  any  portion  of  it  lies,  or 
where  any  part  of  the  personal  property  may  be 
found."  To  this  section,  at  the  bottom,  is  appended 
the   words,   "act   of  1847-8,   ch.    173,   extended.'^ 

Turning  to  the  act  of  1847-8  ch.  173,  we  find  it 
entitled  "an  act  to  enable  the  circuit  courts  to  do 
justice  in  certain  cases,"  and  it  provides  "that  in  all 
-actions  of  ejectment,  or  trespass  for  injuries  to  real 
estate,  where  the  tract  of  land  lies  in  two  or  more 
counties,  the  court  of  the  county  in  which  process 
shall  be  served  on  the  defendant  or  defendants,  shall 
have  jurisdiction  to  try  the  title  to  the  whole  tract  of 
land,  in  the  action  of  ejectment,  and  award  execution 
accordingly ;  and  in  the  action  of  trespass  to  hear 
and  determine  the  case,  as  though  the  entire  tract  lay 
in    the   county   in    which   the   suit   was    brought." 

This  act  gave  full  power  to  try  a  cause  for  the 
whole  tract  of  land  lying  in  two  or  more  counties, 
to  the  court  of  either  county  in  which  process  was 
served   on   defendant,   and   to   execute   the  judgment. 

Sec.  2810,  of  the  Code,  purports  to  be  an  exten- 
sion of  the  act  of  1847-8,  and  we  think  was  intended 
to   so  operate   in  the  cases  specified  so  as  to  include  the 
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two  classes  of  cases,  ejectment  and  trespass  to  realty. 
It  does  not  so  declare  in  distinct  terms,  but  we  are 
of  opinion  that  the  fair  construction  of  the  language 
sustains   this   conclusion. 

This  section  gives  the  jurisdiction,  where  it  ia 
sbught  to  recover  possession  of  personal  property,  or 
enforce  a  mortgage  or  lien,  or  where  the  suit  relates 
to  real  property,  to  the  court  of  the  county  where  any 
part  of  the  realty  lies  or  any  of  the  personal  property 
is    found. 

The  jurisdiction  is  not  limited  to  the  part  of  the 
realty  or  personalty  found  in  the  county,  but  extends 
to  the  property  about  which  the  suit  is  brought,  or 
attachment  sued  out.  To  so  restrict  the  application  of 
this  section,  would  be  to  make  it  but  a  re-enacfcment 
of  other  familiar  statutes  and  well  established  common, 
law  principles.  We  think  it  was  intended,  that  where 
a  tract  of  land,  for  example,  lies  in  two  counties,  all 
of  which  was  subject  to  the  same  claim  or  demand 
by  a  party,  he  might  enforce  that  demand  against  the 
whole,  by  suit  begun  in  one  of  the  counties  in  which 
part  of  the  tract  lies.  A  fair  transposition  of  part 
of  this  section,  which  is  in  harmony  with  the  whole 
of  it,  is  "a  suit  which  relates  to  real  property;  may 
be  brought  in  any  county  where  any  portion  of  said 
real  property  lies,"  And  in  such  a  suit  the  right  to 
the  whole  would  be  passed  upon  although  part  of  it  was 
in  a  different  county  from  that  in  which  the  suit  was 
pending.       Such,    we    think,    is    the    intention    of    the 

statute. 

The   extension   of  the  act  of  1847-8   indicated,   con^ 
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gists  in  the  application  of  its  provisions  to  cases 
commenced  by  attachment,  and  to  suits  brought  to 
obtain  possession  of  personal  property,  to  enforce  a 
lien  or  mortgage,  as  well  as  to  all  cases  relating  to 
real   property,  as  provided    in    sec.   2810  of  the   Code. 

This  being  so,  we  hold  that  the  circuit  court  in 
Dyer  county  had  jurisdiction  to  order  the  sale  of  the 
whole  tract  by  the  sheriff  of  that  county,  so  as  to 
make  his  jurisdiction  effectual  in  the  disposition  of  the 
land  and  the  application  of  its  proceeds  to  the  salbis* 
faction  of  plaintiff'^s  claim.  The  sheriff*,  having  the 
right   to   sell,   might  convey  the  title  to  the  purchaser. 

This  view  derives  further  support  from  sec.  3536 
of  the  Code,  under  the  head  of  "  mode  of  procedure 
in  attachment  cases.''  That  section  declares  that  prop- 
erty attached^  if  not  replevied,  will  be  subjected  to 
the  satisfaction  of  the  judgment  or  decrees,  by  sale  on 
such  terms,  in  the  discretion  of  the  court,  as  may  be 
deemed  for  the  interest  of  the  parties,  by  order  of 
sale  or  by  other  process  necessary   to  effect  the  object. 

It  was  manifestly  for  the  interest  of  the  parties 
that  the  land  should  be  sold  as  a  whole,  as  it  was 
nearly  a  square,  and  the  county  line  divided  it 
irregularly  and   unequally  into  two  triangles. 

We  are  of  opinion,  therefore,  that  the  sale  by  the 
sheriff^  of  Dyer  county  was  not  void,  and  that  the 
circuit  court  of  the  county  of  Crockett  had  jurisdic- 
tion to  try  this  case,  involving  the  title  to  the  whole 
tract  of  land.  Cases  have  been  cited  by  defendant's 
counsel  holding  a  different  view,  but  we  rest  our 
•decision  in   this  case  upon  our  own  statutes,  enacted  for 
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the  purpose  of  conferring  jurisdiction,  in  cases  like  this, 
upon  our   courts,   so   as    to   avoid   multiplicity   of  suits. 

Nothing  appears  in  the  record  entitling  Railej  to  a 
reversal  of  the  judgment.  As  before  indicated,  his 
title   has  been   divested   nnd   vested   in   plaintiff. 

Although  we  are  of  opinion  that  the  weight  of  the 
evidence  is  against  the  finding  of  the  jury,  as  to  the 
true  eastern  boundary  of  the  grant  416,  yet  there  cer- 
tainly  is  evidence  sufficient  to  support  the  verdict,  and 
under  our  well  settled  rule  upon  this  question  we  can* 
not  disturb  the  verdict,  although  the  circuit  judge 
might  well   have   done   so. 

None  of  defendants  have  shown  any  title  in  them- 
selves ;  some  of  them  were  tenants  of  Railey  while  he 
owned  the  land ;  others  subsequently  became  tenants 
of  plaintiff,  but  there  is  some  evidence  to  show  that 
before  this  suit  began  they  disclaimed  their  landlord's 
title  dnd  gave  him  notice,  and  took  and  held  posses* 
sion  of  part  of  the  land  between  the  two  contested 
eastern  boundary  lines  in  hostility  to  the  plaintiff's 
title.  But  being  in  possession  they  were  allowed  to 
show  an  outstanding  title  in  third  parties,  anVl  thus 
in   part  to   defeat   the   plaintiff's   claim. 

We  do  not  think  there  is  any  reversible  error  in 
the  record,  and  affirm  the  judgment.  The  costs  of 
this  court  shall  be  paid  one-half  by  plaintifls  and  the 
other  by  defendant   Railey. 

Upon   petition   to   rehear,    Deaderice,   C.  J.,   said: 

XTpon  a  former  day  of  the  present  term  of  this 
court)  an  opinion    was    delivered    affirming    the   judg^ 
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ment   of  the  circuit  court   of   Crockett  county   in   this 
cause. 

The    judgment    below    was    in     favor    of    plaintiff 
Campbell,   for  all   the   land   sued  for  except  101  acres^ 
east  of  what   was   found    by    the  jury   to   be   the   true 
eastern   boundary  of  Ben.  Smith's  grant,    No.  416,  and 
12   acres   described   in   the   verdict. 

Plaintiff  has  filed  a  petition  for  a  rehearing  of 
the  case,  and  we  have  re-examined  the  record,  and  in 
so  far  as  the  questions  and  argument  made  in  respect 
to  the  101  acres  are  concerned,  we  have  carefully  re- 
considered the  evidence,  and  feel  constrained  to  come 
to   a   different   conclusion   from   that   first   arrived   at. 

In  our  former  opinion  we  announced  that  while 
we  were  of  opinion  that  the  weight  of  the  evidence 
was  against  the  finding  of  the  jury  as  to  the  true 
eastern  boundary  of  grant  No.  416,  yet  there  was 
sufficient  evidence  to  sustain  the  verdict  of  the  jury, 
and  that  we  would  not  disturb  it.  This  opinion  was 
reached  upon  the  testimony  of  Latta,  Dodson,  Howell, 
and  Griffin.  Latta  stated  that  he  had  rented  the 
land  it,  controversy,  as  agent  of  defendant  Railey,  to 
Dodson  and  Howell,  but  that  since  1875  they  had 
not  rented  from  him,  and  claimed  the  land  as  their 
own,  when  this  suit  was  commenced,-  and  that  they 
set  up  claim  to  the  land  they  are  on  all  the  time. 
The   land   they   were   on    was    part   of    the    101    acres. 

Dodson  testified  that  in  October,  1867,  he  married 
one  of  the  daughters  of  W.  H.  Craig,  and  settled 
on  land  of  said  Craig  near  the  disputed  land;  that 
he   cleared    some   of    the    disputed     land   in   1868,   and 
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claimed  it  as  his  own,  and  that  he  bought  of  Hub- 
bard in  1876,  who  claimed  under  a  tax  sale,  and 
then  claimed  under  that  tax  sale.  Howell  testifies  that 
in  October,  1867,  he  also  married  a  daughter  of  said 
W.  H.  Craig,  and  took  possession  of  part  of  his  land 
near  the  disputed  land,  and  in  J  868  enclosed  part  of 
it,  and  had  always  claimed  the  land  as  his  own.  Griffin 
testified  to  facts  tending  to  show  that  the  western  of 
the  two  lines  claimed  respectively  by  plaintiff  and  de- 
fendants as  the  true  line,  was  the  eastern  boundary  of 
grant   No.   416   to   Ben.   Smith. 

Upon  these  facts,  we  held  that  defendants,  Dod- 
son  and  Howell,  having  shown  they  claimed  for 
themselves,  and  there  being  some  evidence  to  support 
the  verdict  in  favor  of  the  more  western  of  the  two 
lines  claimed  as  the  east  boundary  of  grant  No.  416, 
that  the  verdict  was  supported  by  evidence.  But  a 
more  careful  analysis  of  the  evidence  satisfies  us  that 
there   is   no   sufficient   evidence   to   support  the   verdict. 

Dodson  and  Howell,  who  i)oth  rented  from  plaintiff 
the  land  they  claim,  now  urge  that  they  were  in- 
duced by  the  misrepresentation  of  Moss,  ageM  for 
plaintiff,   to   acknowledge   plaintiff's    right  to   the  land. 

But,  although  the  judge  charged  the  jury,  if  Moss 
did  deceive  or  misrepresent  the  facts  to  them,  they 
would  not  be  estopped  by  said  renting,  there  is  no 
evidence  of  any  fact  in  their  own  testimony,  nor  in 
any  other,'  to  sustain  such  an  imputation,  nor  to  re- 
lieve them  of  the  consequences  of  having  attorned  to 
plaintiff    aft^r    his    purchase    of   the     land     under     his 

judgment  against   Railey. 
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Wm.  H.  Craig  had  entered  the  land  in  dispute, 
and  Dodson  and  Howell  were  holding  and  claiming 
part  of  it  under  him,  and  were  on  the  land  when 
Railey  recovered  it.  They  had  no  paper  title  thereto, 
but  took  possession,  as  they  stated,  under  a  promise 
by  Craig  to  make  them  a  deed  of  gift  to  pari  of 
said  land.  But  after  Railey  had  recovered  the  land 
of  Craig  and  others  in  1871,  by  decree  of  this  court, 
Dodson  and  Howell  rented  of  Railey  for  the  years 
1872-3-4,  and  after  this,  about  1875,  plaintiff  having 
bought  the  land  at  his  execution  sale,  they  attorned 
to    him,    and    rented   of  his   agent. 

They  do  not,  upon  the  facts  they  state,  claim  any- 
other  title  to  the  land  than  that  which  they  derive 
from  being  put  in  possession  by  Craig.  His  title 
was  declared  void,  and  the  title  was  vested  in  Railey. 
Thereupon  they  rented  of  Railey,  and  when  plaintiff 
acquired  his  title  they  rented  of  him,  and  again 
rented  of  Pailey.  And,  as  a  defense  to  this  suit, 
Railey  sets  up  his  original  title,  and  Dodson  and 
Howell    claim    adversely   to  both. 

Dodson  and  Howell  admit  they  had  no  title  from 
their  father-in-law,  and  that  they  went  into  possessic  n 
under  a  promise  from  him  to  make  them  a  title. 
When,  however,  in  1871,  in  Rai ley's  suit  against 
Craig  and  others,  it  was  held  Railey  had  the  bettor 
title,  and  a  writ  of  possession  was  awarded  him, 
Dodson  and  Howell  attorned  to  Railey  and  became 
his  tenants,  with  full  knowledge  of  all  the  facts;  and 
when  Campbell  acquired  Railey's  title  they  became 
his  tenants,   but   subsequently   agreed   again   to   rent     of 
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Railey;  and  after  this  rented  of  a  purchaser  at  a 
tax  sale^  and  when  Campbell  acquired  this  tax  title 
hj  redemption,  they  say  they  set  up  a  claim  for 
themselves.  While  they  declare  in  words  they  always 
claimed  title  to  the  land,  they  admit  and  state  facts 
that  show  such  declaration  to  be  without  foundation. 
As  stated  in  the  original  opinion,  Railey's  title 
was  acquired  by  plaintiff,  and  we  are  also  of  opinion 
that  Dodson  and  Howell,  by  their  repeated  recognition 
of  Railey's  and  plaintiff  ^s  title  by  renting  from  them, 
have  estopped  themselves  from  setting  up  title  against 
plaintiff  for  all  of  the  lands  described  in  plaintiff's 
declaration,  except  the  12  acres,  and  101  acres  in 
favor  of  plaintiff  will  be  affirmed,  and  the  judgment 
against  him  for  the  101  acres,  in  favor  of  defendants, 
.  as  described  in  the  verdict,  is  erroneous  and  will  be 
reversed,  and  to  this  part  of  the  land,  to-wit,  the 
101  acres  and  91  poles,  as  described  in  the  verdict, 
a  new  trial  is  granted,  and  judgment  here  and  writ 
of  possession  will  issue  for  the  residue  of  said  land 
as   described   in   the   verdict. 

The  judgment  entered  in  this  case  on  a  former 
day  of  this  term  affirming  the  judgment,  will  be 
vacated  and  annulled,  and  judgment  will  be  entered 
in  conformity  with  this  opinion,  and  judgment  will 
be  rendered  for  costs  below  as  to  the  land  recovered 
and   of  this   court   against   all   the   defendants. 
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The  Tennessee  Club  op  Memphis  v.  Owen 

DwYER  et  al. 

SoCJiAii  Clubs.  Selling  liquors.  A  SQcial  club  organized  under  the  act  of 
1875,  ch.  142,  sec.  1,  sub-sees.  3  and  5,  maintained  a  library,  gave 
musical  entertainments,  afforded  meals  for  its  members,  and  kept  a 
small  stock  of  liquors,  which  were  for  the  use  oi  its  membeiB,  mem- 
bers paying  for  each  drink  as  it  was  taken,  but  no  profit  was  made  for 
the  club  upon  the  liquors,  the  stock  of  which  was  in  part  kept  up  by 
the  monthly  dues  of  members.  Hddf  the  club  was  not  liable  to  pay 
a  privilege  tax  as  a  retail  liquor  dealer. 


FROM   SHELBY. 


Appeal  from  the   Chancery  Court  at  Mempbis.      W. 
W.  McDowell,  Ch. 

U.  W.  Miller  and  S.  P.  Walker  for  complainant. 

Attorney-General  Lea  for  the  State. 

Cooke,   Sp.   J.,  delivered  the  opinion  of  the  court. 

By  the  act  of  1875,  ch.  142,  sec.  1,  sub- sees.  3  and 
5,  it  is  provided  that  charters  may  be  granted  to  any 
association  of  individuals  for  the  following  purposes: 
Sub*sec.  3:  The  support  of  any  literary  or  scientific 
undertaking,  as  a  college  or  university,  with  powers 
to  confer  degrees,  an  academy,  a  debating  society, 
lyceum,  the  establishment  of  a  library,  the  support  of 
a  historical  society,  the  promotion  of  painting,  musio, 
or  the  fine  arts,  the  support  of  boards  of  trade  or 
chambers  of  commerce,   or  other  objects  of  like  nature. 
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And  by  sab-sec.  6 :    The  maintenance  of  clabs  for  social 
enjoyment,   gymnastics  and   gymnasium  clubs. 

Under  these  provisions  the  complainant  was  incor- 
porated for  the  general  objects  as  stated  in  its  charter, 
of  establishing  a  miscellaneous  library,  lyceum  and  art 
gallery  in  connection  with  reading  and  club  rooms  for 
social  enjoyment;  for  the  purpose  of  cultivating  literary, 
scientific  and  sesthetic  learning  and  taste,  and  of  pro- 
mo  ting  social  feeling  and  intercourse  generally  among 
the  members  of.  the  corporation,  so  far  as  all  acts 
for  the  accomplishment  of  these  ends  may  or  can  be 
authorized  under  the  legislation  of  the  laws  of  Ten- 
nessee, and  especially  under  sub-sections  3  and  6  of 
section   1   of  above   recited  act. 

In  accordance  with  the  provisions  of  the  second  sec- 
tion of  said  act,  it  was  provided  in  said  charter,  sec- 
tion 6,  "  that  the  general  welfare  of  society,  not  individual 
profit,  is  the  object  for  which  this  charter  is  to  be 
granted,  and  hence  the  members  are  sot  stockholders 
in  the  legal  sense  of  the  term,  and  no  dividends  or 
profits  shall  be  divided  among  the  members.  The 
members  may  at  any  time  voluntarily  dissolve  the  cor- 
poration by  a  conveyance  of  its  assets  and  property  to 
any  other  corporation  holding  a  charter  from  the  State 
for  purposes  not  of  individual  profits,  first  providing 
for  the  corporate  debts.  That  a  violation  of  any  of 
the  provisions  of  the  charter  shall  subject  the  corpo- 
ration  to   dissolution   at  the   instance   of  the   State.^^ 

The  complainant,  the  Tennessee  Club,  was  organized 
under  this  charter  with  a  membership  of  200  persons, 
each  of    whom,   by   the   established    regulations    of   the 
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organization   were   required   to   pay  an   initiation   fee  of 
$50,    besides    a    tax    upon   the   membership  of  $3   per 
month,  to   pay   the   current  expenses  of  keeping  up  the 
club,   such   as  rent  of  rooms,   servant's  hire,  periodicals, 
etc.       One  of  its   leading  features  being   musical  enter- 
tainments   by   amateurs,    at    which    the    daughters   and 
lady   friends    of   the   members   participate.       In  another 
sense   the   club   is   used   as   a  home  except   for  lodgings, 
and   some   of    its    members    spend   much   of  their   time 
there  every  day.     No  one  but  members  of  the  club  have 
admission  to  the  same  save  friends  of  members,  living  and 
residing   outside   of   Shelby   county.       Strangers   from    a 
distance  are  entertained  at  said  club  by  being  introduced 
there   by   the   members,    and    have    the   privilege   of  its 
reading   room   and   parlors.       The   leading  daily,  weekly 
and    monthly  periodicals  are  taken  and  kept  in  its  read- 
ing  room,   and  a  general  library  of  books.      And  among 
other   things    the    complainant    keeps   within   its   club    a 
small   stock   of  liquors,  wines  and  cigars,  which  are  dis- 
pensed  to   its   members   at   a   price   fixed   by   a   govern- 
ing  committee,    not   with   a   view,   however,   of   making 
any   profit,    which    is    expressly    forbidden    by   the   6th 
clause   of  its   charter,   but  simply  for  the  accommodation 
and   convenience   of  its  members.       The  money  paid  for 
refreshments   is   reinvested   by   the  secretary  of  the  club, 
in  like  refreshments  used  and  consumed  by  its  members* 
The    liquors    and    refreshments    are   in    the  charge   and 
custody   of    an    officer    and    servants   of   the   club,    who 
are     in     attendance     to     wait     on     its    members.       The 
object   of  the   sale   of  said    liquors   is   not   for   the   pur- 
pose    of    profit    as    before    stated,    but  merely   for    the 
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purpose  of  coveriug  the  outlay  in  the  purchase  thereof 
by  the  corporatioD  and  the  expense  attending  npon  the 
keeping  and  serving  thereof  at  the  club  house.  Not 
only  is  there  no  profit  made  by  the  sale  of  liquors, 
which  is  alone  to  its  members,  but  a  portion  of  the 
monthly  dues  and  initiation  fees  are  appropriated  to 
keeping   up  the   supply. 

This  mode  of  furnishing  refreshments  to  its  mem- 
bers was*  interrupted  by  Capt.  Dwyer,  who,  as  clerk  of 
the  county  court,  issued  a  distress  warrant  against  the 
complainant  for  $61,  under  a  claim  that  said  amount 
was  due  from  complainant  as  a  retail  liquor  dealer; 
said  sum  being  claimed  as  a  license  tax  as  such  for 
three  months,  and  placed  the  same  in  the  hands  of 
respondent,  Garvey,  a  constable,  who  levied  it  upon 
the  property  of  complainant,  complainant  wholly  deny- 
ing that  it  was  a  retail  liquor  dealer,  offered,  however, 
in  order  to  test  the  question  of  its  liability,  to  pay 
said  sum,  under  protest,  and  tendered  the  money  and 
demanded  a  receipt  therefor  showing  that  the  same  was 
paid  under  protest;  but  said  clerk  refused  to  receive 
said  sum  demanded  in  the  distress  warrant  and  costs 
or  receipt  for  the  same  unless  the  complainant  would 
take  the  oath  and  ^ive  the  bond  required  of  retail 
liquor  dealers,  which  complainant  declined  to  do^  and 
filed  this  bill  to  enjoin  the  execution  of  said  distress 
warrant,  and  to  enjoin  said  clerk  from  issuing  any 
more  distress  warrants  against  the  plaintiff,  or  seeking 
in  any  manner  to  hold  it  accountable  or  proceed  against 
it   as   a  retail   liquor   dealer. 

An 'injunction    was  granted,  but  the  chancellor,  upon 
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motion  of  rei^pondenty  dismissod  the  bill  for  want  of 
equity  upon  its  fice,  and  the  complainant  haa  appealed. 
Any  question  aa  to  the  jurisdiction  of  the  chancellor 
to  grant  an  injunction  in  a  case  like  this,  provided 
complainant  is  not  liible  to  said  tax,  has  been  waived 
by  the  partief,  and  the  only  question  for  determination 
is,  was  the  complainant  a  retail  liquor  dealer  within 
the  purview  and  meaning  of  our  statutes  upon  that 
subject,  and  liable  to  be  distrained  for  said  *taxe8  as 
such? 

All  of  the  foregoing  facts,  as  well  as  a  specific 
denial  that  the  complainant  was  or  is  :i  retail  liqnor 
dealer,  is  specifically  averred  and  set  forth  in  the  bill, 
which  upon  M  motion  to  dismiss  are  taken  as  true. 
Assuming  then,  the  facts  to  be  just  as  stated,  do  they 
constitute  the  complainant  a  retail  liquor  dealer  under 
the    laws   of  Tennessee   upon    that  subject? 

This  is  a  question  of  first  impression  in  Tennessee, 
and    we   are  left  to  determine  it  upon  general  principles. 

By  the  8th  section  of  the  charter  of  the  complain- 
ant, it  is  expressly  provided  "  that  the  means,  assets^ 
income  or  other  property  of  the  corporation  shall  not 
be  employed  directly  or  indirectly,  for  any  other  pur- 
pose whatever,  than  to  accomplish  the  legitimate  objects 
of  its^  creation,  and  by  no  implication  or  construction, 
shall  it  possess  the  power  to  issue  notes  or  currency, 
deal  in  currency,  notes  or  coin,  buy  and  sell  products j 
or  engage  in   any   kind   of  trading   operation^' 

By  the  act  of  1881,  ch.  149,  sec.  4,  retail  liquor 
dealers  shall  be  taxed  as  other  merchants,  and  in  addition 
shall  pay  a  tax  as  follows :     "  Where  they  do  business  at 
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any  place  not  in  a  city  or  town,  or  in  a  city  or  town 
of  1,0C0  inhabitants  or  less,  $150  per  annum;  in  a  city 
or  town  of  more  than  1,000  inhabitants  and  less  than 
5,000,  $150  per  annum ;  in  a  city  or  town  of  5,000 
inhabitants  or  over,  $250.  quarterly  or  semi-annually  in 
the   same   proportion." 

Questions  very  similar  to  the  one  before  us  have 
arisen  in  some  of  the  other  States.  We  have  been 
referred  to  an  Alnbama  case,  Martin  v.  The  State,  59 
Ala.,  34,  where  the  agent  of  a  corporation  had  sold 
liquor  to  its  members  under  circumstances  apparently 
very  similar  to  this  case,  as  appears  from  the  state- 
ment furnished  us,  nnd  was  indicted  under  a  statute  of 
that  State  for  having  sold  spiritous  liquors  without  a 
license.  We  have  not  the  statute  before,  us  upon  which 
the  indictment  in  that  esse  was  predicated,  but  the 
question  seems  to  have  turned  entirely  upon  whether  or 
not  the  facts  of  that  transaction  constituted  a  sale,  and 
it  was  held  that  they  did,  and  the  conviction  was  sus- 
tained. How  far  the  principle  determined  in  that  case 
is  involved  in  this  would  depend  very  much  upon  tho 
terms  of  the  statute  under  which  the  defendant  there 
was   indicted. 

The  next  case  to  whif;h  we  have  been  referred  as 
sustaining  the  action  of  the  chancellor,  is  that  of 
Marmont  v.  The  State,  48  Ind.,  21.  That  wns  also  an 
indictment  upon  a  statute  of  Indiana  for  selling  beer 
on  Sunday.  The  facts  of  that  case  were  that  there 
was  a  German  club  in  Indianapolis,  which  met  on 
Sunday  for  social  and  political  purposes.  The  secre- 
tary,  by  order  of  the  club,  on  each  Saturday  purchased 
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a  keg  of  beer  which  was  sold  to  the  members  of  the 
club  only,  and  the  court  held  that  this  was  a  sale  by 
the  club  to  its  members.  From  this  brief  statement 
of  the  case  which  has  been  furnished  us,  we  are  unable 
to  see  whether  or  not  tliat  case  is  an  authority  either 
way   upon   the   question    in   this  case. 

We  have  been  also  referred  to  the  case  of  Bicart 
V.  The  People,  79  III.  R.,  85.  That  was  an  indictment 
against  the  "defendant  who  claimed  to  be  secretary  of 
a  club,  for  selling  liquors  without  a  license.  The  facts 
of  that  case  were  that  the  defendant,  who  was  a  saloon 
keeper,  sought  to  evade  the  law  by  a  pretended  sale 
of  his  liquors  to  his  customers  who  formed  themselves 
into  a  club  and  elected  him  their  agent,  under  the 
title  of  treasurer.  Persons  became  members  by  purchas- 
ing tickets,  which  entitled  them  to  a  certain  amount 
of  liquor,  estimated  according  to  the  price  oi  drinks 
and  the  amount  paid,  etc.  It  was  thereby  held  by 
the  court  that  the  whole  thing  was  a  wise  device  to 
evade   the   law,   and    the   conviction    was   sustained. 

A  similar  question,  in  some  respects,  to  the  one 
now  under  consideration,  arose  in  Massachusetti'.  There 
several  persons  formed  themselves  into  a  club,  of  which 
the  defendant.  Smith,  was  a  member.  I'hey  each  ad- 
vanced a  certain  sum  of  money  which  was  put  into  a 
common  fund,  the  defendant  was  chosen  agent  of  the 
club,  and  under  its  instructions  purchased  liquors  and 
refreshments  for  the  club.  The  fund  was  taken  by 
the  defendant  and  invested  for  them,  and  a  certain 
number  of  checks,  of  the  amount  of  five  cents  each, 
were     delivered     to     each     member    of    the    club    to   the 


APRIL  TERM,  1883.  459 

Tenneasee  Club  of  Memphis  v.  Dwjer. 

extent  of  the  money  advanced  by  each ;  these  checks 
were  transferable  only  to  other  members  of  the  club. 
Upon  presentation  of  the  checks  by  a  member  to  the 
defendant,  he  would  deliver  to  such  member  the  liquor 
of  the  club  to  the  amount  of  the  check  presented. 
After  the  distribution  of  the  liquor  upon  all  the  checks 
issued,  about  one-fiflh  of  the  original  purchase  remained, 
which  the  defendant  as  such  agent,  was  to  have  for 
his  services  in  selling  and  for  the  use  of  his  room  by 
the    club. 

Upon  the  defendant  being  indicted  for  a  sale  to  one 
of  the  members,  it  was  held  that  these  facts  did  not 
necessarily  and  as  a  matter  of  law,  constitute  a  sale 
of  the  liquor  by  the  agent  to  the  members;  but  that 
it  was  a  fact  for  the  jury,  whether  this  arrangement 
was  colorable  and  a  mere  evasion  of  the  law  or  not. 
The  court  said  if  the  liquors  really  belonged  to  the 
members  of  the  club,  and  had  beon  previously  pur- 
chaiFed  by  them  or  on  their  account,  of  some  person 
other  than  the  defendant,  and  if  he  merely  kept  the 
liquors  for  them  and  to  divide  among  them  according 
to  some  previous  arranged  system,  these  facts  would 
not  justify  a  jury  in  finding  that  the  defendant  kept 
a  nuisance  for  the  illegal  keeping  and  sale  of  intoxi- 
cating liquors :      Cornmonwealih  v.  Smith,  102  Mass.,  144. 

In  the  case  of  8eim  v.  The  State,  55  Md.,  566,  a 
report  of  which  is  contained  in  the  Maryland  Law 
Record  of  April  SO,  1881,  the  Supreme  Court  of  Mary- 
land, upon  a  case  almost  identical  in  its  facts  with  the 
one  now  under  consideration,  held  that  the  sale  of 
liquor   to   the^  members   of   a   club    under    such    an    ar- 
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rangeraenty  did  not  constitate  a  sale  of  liquors  within 
the  meaning  of  the  statutes  of  that  State^  prohibiting 
th^   sale   of   spiritous   liquors.- 

In  a*  case  recently  decided  in  the  High  Court  of 
Justice,  Queen's  Bench  Division,  in  England,  it  was 
decided,  in  relation  to  a  club  almost  identical  in  its 
objects^  organization  and  mode  of  furnishing  refresh- 
ments to  its  members,  with  the  complainant  club,  that 
the  sale  of  liquor  by  a  club  to  its^  members,  either 
for  use  on  the  premises  or  off  of  them,  is  not  a  sale 
within  the  meaning  of  a  statute  prohibiting  any  person 
from  selling  by  retail  intoxicating  liquors  without  a  li- 
cense:    Am.    Law   Beg.,   February,   1883. 

We  incline  to  adopt  the  reasoning  of  the  cases  last 
cited  as  more  correct,  and  are  of  opinion  that  the  facts 
stated  in  the  bill  do  not  constitute  the  complainant  a 
retail   liquor   dealer    within   the   meaning   of    the   clause 

r 

of  the  act  of  1881,  above  quoted.  It  is  clear  from 
the  allegations  of  the  bill  that  the  liquors  kept  by 
the  complainant  was  not  kept  for  sale  to  the  public 
or  as  a  traffic,  nor  was  the  public  admitted  to  its 
rooms.  No  person  but  members  were  admitted  except 
strangers  .who  live  outside  of  Shelby  county,  and  they 
only  upon  special  invitation  of  the  members,  and  they 
are  not  permitted  to  purchase  any  liquors  or  refresh- 
ments. The  liquors  are  purchased  out  of  the  common 
fund  and  are  kept  for  the  exclusive  use  of  the  mem- 
bers of  the  club.  They  are  not  sold  for  or  at  a 
profit,  but  the  price  the  members  are  required  to  pay 
for  them  is  regulated  by  the  governing  committee,  is 
less    than    the    original    cost    and    goes    back    into   the 
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common  fund.  They  are  served  by  a  servant  of  the 
complainant,  who  is  employed  at  a  salary  and  has  no 
interest  whatever  in  the  liqaors  or  their  proceeds,  and 
we  think  it  is  clear  from  the  statements  of  the  bill, 
that  the  mode  of  sale  as  it  is  termed^  to  the  members 
at  a  rate  fixed  by  the  governing  committee  of  the 
club,  IB  only  in  fact  an  equitable  and  convenient  mode 
of.  distributing  refreshments  to  its  members,  which  are 
provided   by  the* club   for   them   exclusively. 

It  cannot  be  controverted  but  that  the  complainant 
would  have  a  right  to  purchase  and  keep  liquors  at  its 
club  rooms  for  the  use  of  its  members,  and  to  distribute 
it  among  them  in  any  method  it  might  deem  proper,  and 
to  raise  funds  for  the  purpose  of  repleuishing  by  as- 
sessments upon  the  members,  and  the  mode  adopted  of 
the  form  of  a  sale  alone  to  its  members  of  such  a 
quantity  for  so  much  money,  can  be  nothing  more  than 
a  mode  adopted  of  assessing  each  member  in  proper* 
tion  to  the  amount  he  consumes,  and  cannot  be  dis- 
tinguished in  principle  from  that  adopted  in  one  of 
the  cases  referred  to,  of  issuing  checks  to  each  member, 
which  entitles  him  to  so  much  liquor  each,  according 
to   the   amount  of  money   he   contributes. 

We  think,  moreover,  that  it  was  not  the  purpose 
of  the  Legislature  to  class  clubs  organized  and  con- 
ducted as  the  complainant,  as  retail  liquor  dealers,  or 
to  impose  a  tax  upon  them  by  the  provision  of  the  act 
above  cited.  It  will  be  remarked  that  it  provides  that 
retail  liquor  dealers  shall  be  taxed  as  other  merchancs, 
and  requires  an  additional  tax  which  is  graded  in 
amount    according    to    the    population   of    the  town   or 
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city  in  which  such  retail  traffic  is  carried  on.  Thus 
clearly  indicating  that  retailers  of  liquors  to  the  public 
was  contemplated   by   said   act. 

Again,  the  provision  that  retail  liquor  dealers  should 
be  taxed  as  other  merchants,  indicates  that  it  was  the 
intention  of  the  Legislature  to  impose  this  tax  upon 
those  who  engaged  in  the  retailing  of  liquors  as  a  bus- 
iness. 

In  the  case  of  The  -State  v.  Smitb,  5  Hum.,  394, 
this  court,  in  construing  a  revenue  act,  held  that  to 
constitute  a  mercharU  in  the  meaning  of  the  revenue 
laws,  the  business  of  buying  and  selling  should  be  the 
pursuit  and  vocation  by  which  the  party  makes  his 
living.  In  that  case  the  preceptor  and  proprietor  of 
an  extensive  female  school,  had  between  fifty  and  a 
hundred  pupils  and  tutoresses  boarding  with  him  and 
members  of  his  family.  To  supply  these  persons  with 
clothes,  books,  etc.,  he  kept  on  hand  a  supply  of  such 
articles  of  clothing  and  stationery  as  they  might  need, 
and  furnished  these  articles  not  with  a  view  of  profit, 
but  to  accommodate  his  pupils  and  keep  up  his  school. 
He  sold  to  no  person  not  a  member  of  his  family. 
Held  that  he  was  not  a  merchant,  or  subject  to  be 
taxed    as   such. 

Upon  the  whole  case,  as  made  by  the  bill,  we  con- 
clude that  the  complainant  was  not  a  retail  liquor  dealer 
within  the  meaning  of  the  statute,  that  it  was  not  re- 
quired to  pay  said  tax  or  take  out  a  license  as  such, 
and  that  the  distress  warrant  was  wrongfully  issued 
and  levied  upon  its  property;  and  that  the  chancel- 
lor's decree  dismissing  the  bill  for  want  of  equity   upon 
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its  face,  was  erroneous,  and  will  be  reversed  and  the 
cause  remanded  to  be  proceeded  in  according  to  law  and 
the  rules  of  that  court.  Respondents  will  pay  the 
costs   of  the  cause   in   this  court. 


Caldwell  &  Hays  v.  J.  P.  McFarland  et  aL 

1.  Limitations.    Seven  years  in  favor  of  heirs.    The  statute  of  limitations 

of  seven  years  in  favor  of  heirs  and  devisees,  Code,  sections  2786  and 
2281,  establishes  positive  prescriptions,  and  does  not  operate  upon 
the  remedy  merely,  but  extinguishes  the  right,  and  is  a  conclusive 
bar,  whether  pleaded  in  form  or  not. 

2.  Same.    Same.   ■  Affreemeni  construed.    An  agreement  by  the  devisees 

with  the  executors,  executed  more  than  seven  years  before  suit 
brought,  to  pay  pro  rata  any  amount  found  to  be  necessary  to  satisfy 
the  indebtedness  of  the  estate,  means  merely  that  the  devisees  will 
hold  the  land  received  subject  to  their  proportion  of  debts  found 
due,  by  due  course  of  administration,  and  does  not  waive  any  benefit 
of  the  statute,  nor  remove  the  bar  from  a  suit  brought  by  the  exec- 
utors more  than  seven  years  after  administration  granted,  seeking  to 
subject  lands  to  payment  of  surplus  over  personal  estate  by  them  ex- 
pended in  satisfaction  of  the  debts  of  the  devisor. 

3.  Life  Tenant.     Bemainderman.    Taxes  paid  accruing  during  the  life 

tenant,  and  funeral  expenses  of  such  tenant,  cannot  be  charged  on  the 
remainder  estate. 


FROM    GIBSON. 


Appeal  from  the  Chancery  Court  at  Trenton.     John 

SOMERS,    Ch. 

Caldwell    &   Caldwell    and    M.    M.    Neil   for 
complainants. 
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L.  W.  Jones  aad  Spl.  Hill  for  defendants. 
Freeman,  J.,  delivered   the  opinion  of  the  court. 

In  November,  1867,  Mrs.  Harriet  Cowan  died  in 
Gibson  county,  leaving  a  will,  which  was  duly  proven 
at  November  term,  1867,  of  the  county  court,  by  which 
she  gave  to  a  son,  Seth  C.  Cowan,  a  life  estate  only 
(on  the  facts  shown  to  have  occurred),  in  the  property 
of  which  she  died  possessed.  The  legal  title  to  this 
property  was  vested  in  J.  W.  Hays  and  L.  M.  Caldwell, 
two  sons-in-law,  who  were  to  manage  and  control  the 
property,  so  thai  the  usufruct  alone  should  go  to  the 
son  for  life,  and  after  his  death,  he  dying  without 
children,  it  was  to  go  to  bis  next  of  kin.  It  is  not 
contested  that  he  took  but  a  life  estate  in  the  equi- 
table interest  given  under  the  will.  In  July  afler  the 
probate  of  the  will,  the  devisees  being  dct<irous  to 
have  the  lands  divided  before  the  administration  should 
be  completed,  or  the  estate  settled,'  most  of  them 
signed,  or  had  signed  for  them,  the  following  agreement : 

"  We,  the  undersigned  heirs  at  law  of  Mrs.  Harriet 
A..  Cowan,  do  hereby  bind  ourselves  to  abide  by  the 
division  by  allotment  of  the  landed  estate  of  said  H.  A. 
Cowan  and  the  valuation  as  made  by  the  commissioners  ; 
and  further  agree  to  pay  in  proportion  to  our  part^ 
to  Caldwell  &  Hays,  administrators,  any  amount  found 
to  be  necessary  to  satisfy  the  indebtedness  of  the  said 
estate,  and  hereby  pledge  our  part  or  a  cer4iain  por- 
tion  of  them,  enough  to  pay  and  satisfy  any  and  all 
claims  that  may  prove  just  and  correct  against  said 
estate." 


APRIL  TERM,  1883.  465 


Caldwell  &  Hays  v,  McFarland. 


This  was  signed  by  several  of  the  devisees,  who 
were  aui  juriSy  by  a  feme  covert,  by  her  husband  as 
attorney  in  fact,  by  another  and  her  husband,  and 
Caldwell  &  Hays,  trustees  for  Seth  C.  Cowan,  but 
was  never  registered,  or  acnowledged  separately  by  the 
married    women. 

We  need  but  say  here  of  this  instrument,  that  it 
gives  no  rights  which  could  in  any  view  aflFect  the 
rights  of  McEwen,  a  creditor  of  J.  T.  Cowan,  in  any 
way,  if  in  fact  it  affects  materially  the  rights  of  any 
one    in   this   case. 

The  facts  are,  that  Seth  C.  Cowan  died,  perhaps 
in  1879,  and  this  property  went  under  the  will  to 
his  heirs,  his  brothers  and  sisters,  or  their  descend- 
ants. The  house  and  lot  in  controversy  in  this  case 
was  allotted  to  said  Seth  C.  Cowan.  We  ought  to 
have  stated  that  Caldwell  &  Hays  had  qualified  as 
:  the    representatives    of   the    estate    of   Mrs.   Harriet  A. 

Cowan,  and  were  settling  up  said  estate  when  the 
above   agreement   was   made. 

A    few    days    after    the    death    of   Seth    C.   Cowan, 

Caldwell  &  Hays,  as   administrator   of  Mrs.  Harriet  A. 

[  Cowan,   filed   their   bill   in   the   chancery  court  at   Tren- 

^  ton,   seeking   to   subject   the   house  and   lot,  which  went 

I 

to  the   next   of  kin   of  Seth  Cowan,  to  a  large  balance, 

J  or   his    proportion    of  it,   claimed   to   be   due    them    for 

moneys   p&id   for   the   estate   of    Mrs.    Cowan,   over   and 

above    the    assets    received    by    them.       Hays,    in   this 

bill,    sought    to    be    reimbursed,    out     of   this    lot,    for 

taxes   paid   by   him   on    the   property  during   the   life  of 

Seth   Cowan,   the   life  tenant,  and   also   for  doctor^s  bills 
30— VOL.  11.  • 
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and  funeral  expenses.  This  bill  being  filed  nearly 
twelve  years  after  administration,  and  about  ten  after 
the   time   when   said   estate  should  have  been  settled  up. 

The  statute  of  limitation  of  seven  years,  in  favor 
of  heirs  and  devisees^  was  held  by  the  chancellor  to 
be  a  conclusive  bar  to  this  demand  by  the  adminis- 
trators, and  in  this  he  was  correct.  So  far  as  this 
claim  was  against  the  estate  of  Mrs.  Cowan,  sees.  2786, 
2281,  Code,  have  always  beeu  held  to  establish  posi- 
tive prescriptions,  and  to  extinguish  the  right,  and 
not  to  operate  solely  on  the  remedy.  In  such  cases, 
wherever  insisted  on,  they  make  a  conclusive  bar, 
whether  pleaded  in  form  or  not.  See  cases  cited  in 
note  to  T.  &  S.  Code,  vol.  2,  sec.  2281 ;  on  last 
point,   Bomar  v.   Hagler,   7   Lea,   89. 

The  informal  and  imperfect  agreement  referred  to 
cannot  change  this  result.  It  was  executed  only  a 
few  months  after  administration  granted,  and,  fairly 
construed,  could  only  mean  that  the  parties  signing  it, 
would  hold  the  land,  received  in  the  division  of  the 
estate  of  Mrs.  Cowan,  subject  to  their  proportion  of 
the  debts  found  due,  by  due  course  of  administration, 
in  the  same  way  they  would  have  been  liable  if  no 
such  partition  had  been  had.  There  is  nothing  in  it 
which  could  be  construed  as  waving  any  benefit  of  the 
statute   of  limitations   or   lapse   of  time. 

As  a  matter  of  course,  the  life  estate  having  termi- 
nated, the  taxes  paid  accruing  against  the  life  tenant, 
nor  funeral  expenses  of  such  tenant,  could  not  be 
charged  on  the  remainder  estate.  The  chancellor 
decreed   correctly   on   this   branch   of   the   case. 
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Some  of  the  parties  did  not  answer  in  this  case, 
and  had  orders  pro  confesso  taken  against  them ;  others 
answer,  however,  and  the  case  made  in  the  record 
clearly  removes  all  equity  set  up  by  Caldwell  &  Hayes, 
and  all  being  tenants  in  common  of  the  land,  there 
being  shown  beyond  doubt  no  existent  right  whatever 
in  the  bill  of  Caldwell  &  Hays,  we  think  it  ii  proper 
case  for  the  application  of  the  rule,  that  where  two 
defendants  are  jointly  interested  or  joint  defendants 
answer  and  meet  all  the  equities  of  a  bill,  and  this 
is  sustained  by  the  proof,  no  decree  should  be  rendered 
against  those  not  answering:  8  Hum.,  500;  2  Cold., 
395 ;  10  Hum.,  555.  This  rule  may  be  subject  to 
qualification,  and  not  be  of  universal  application,  but 
we  think  in  this  case  may  be  safely  applied,  when  the 
debt  claimed  is  clearly  shown  to  be  extinguished,  and 
no    right   whatever  of  recovery    in    the   complainants. 

McEwen,  who  filed  his  bill  as  creditor  of  J.  T. 
Cowan  one  of  the  heirs  of  Seth  C.  Cowan,  was  given 
priority  according  to  the  date  of  his  proceeding,  and 
in   this   the    chancellor    was    correct. 

The  chancellor's  decree  was,  on  the  whole,  the 
proper  decree  to  be  made  in  the  case,  and  is  aflSrmed 
with   costs. 

A  decree  will  be  drawn  aflBrming  the  same  in  accord 
with    this   opinion. 
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Geokgp:  Jones  and  Manuel  Perry  v.  The  State. 

1.  Supreme  Court  Practice.    Emdenet.    General  exception,    WTiere  the 

ruling  of  the  trial  judge  in  rejecting  testimony  indicates  that  he  un- 
derstood it  to,  be  offered  for  a  purpose  for  which  it  was  inadmissible, 
he  cannot  be  put  in  error  by  a  mere  general  exception,  which  does 
not  call  to  his.  attention  another  purpose  for  which  it  would  ha^e 
been  admissible. 

2.  Same.    Proper  exercm  of  discretion  pregunied.    The  presumption  is  al- 

ways in  favor  of  the  proper  exercise  of  judicial  discretion  in  the  con- 
duct of  a  trial,  and  it  must  affirmatively  appear  that  injustice  has 
been  done  before  the  Supreme  Court  w^ill  reverse  for  the  abuse. 

3.  Same.    Same     The  trial  judge  may  require  counsel  to  reduce  the  an- 

swers of  witnesses  to  writing,  and  to  read  each  answer  over  to  the 
witness  before  proceeding  with  other  questions. 


FROM   SHELBY. 


Appeal  in  error  from  the  Circuit  Court  at  Bartlett. 
Thos.   D.   Eldridge,   J. 

George  Gantt  and  W.  S.  Flippin  for  Jones  and 
Berry. 

Attorney- General    Lea   for  the   State. 

Cooke,   Sp.  J.,  delivered  the   opinion   of  the  court. 

The  defendants  were  indicted  ibr  the  larceny  of  a 
hog,  and  upon  a  former  trial  were  convicted,  and  the 
verdict  set  aside  and  a  new  trial  granted  by  the 
court.  They  were  again  tried  and  convicted,  and  a 
new  trial  having  been  refused  them,  have  appealed  to 
this   court. 
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The  principal  witness  as  to  the  guilt  of  the  de- 
fendants, was  one  Lilly  Edwards.  The  State  also  in- 
troduced as  a  witness,  a  girl,  Mary  Miles,  who  testified 
to  material  facts  going  to  establish  the  guilt  of  the 
defendants. 

On  cross-examination  this  witness  stated,  ^'I  have 
talked    with   aunt   Lilly,  and  she  told  me  what  to  say.'^ 

On  re- examination  this  witness  said,  "she  told  me 
to  tell  the  truth.  Uncle  George  Smith  nnd  his  wife 
both  told  me  to  tell  the  truth."  Then,  as  the  record 
states,  witness  was  here  re-called  by  the  State,  and 
upon  examination  in  chief  paid :  "  Ceny  Bartlett  did 
come  to  me  and  nsk  me  what  I  knew  about  this  case, 
and  'offered  me  a  pair  of  shoes  and  a  dress  to  say 
that  uncle  Toss  (meaning  Jones),  did  not  kill  or  clean 
any  hog  there  that  night."  Re-cross-examination:  "I 
did  say  at  Mr.  Bland's  residence,  in  the  presence  of 
Mr.  nnd  Mrs.  Bland,  that  I  knew  nothlDg  about  the 
case,  and  knew  nothing  about  Jones  and  Berry  killing 
a  hog  on  that  night,  or  cleaning  one."  Counsel  for 
defendants  then  put  this  question  :  "  Have  you  not  re- 
cently talked  this  case  atl  over  with  Lilly  Edwards, 
and  did  she  not  tell  you  that  you  must  state  the  facts 
just  as  she  stated  them  to  you?"  The  court  overruled 
the  question  because  Lilly  Edwards  had  not  been  asked 
the  same  question,  or  if  she  had  not  mide  such  pro- 
posal,   to    which    the   defendants,    by  counsel,  excepted. 

This  ruling  of  the  court,  it  is  insisted,  was  error. 
His  Honor  evidently  assumed  that  the  object  of  the 
question  was  to  impeach  or  discredit  the  testimony  of 
the   witness,    Lilly   Edwards,    and    upon    this   assumption 
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his  ruling  was  correct.  We  can  see,  however,  that 
the  counsel  for  the  defendants  might  have  had  another 
or  an  additional  object  in  asking  the  question,  that  is, 
to  show  that  the  witness  then  uuder  examination  had 
been  tampered  with,  and .  instructed  ns  to  what  testi- 
mony she  was  to  give,  and  thus  to  discredit  her  own 
testimony.  But  as  the  court  indicated  by  his  ruling, 
the  object  for  which  he  understood  the  question  to 
have  been  asked,  and  as  defendants^  counsel  did  not 
state  or  call  the  attention  of  the  court  to  any  other 
purpose  for  which  the  question  was  propounded,  he  can- 
not, by  :t  mere  exception,  without  stating  the  ground 
of  it,  put  the  court  in  error,  as  if  the  attention  of 
his  Honor  had  been  called  to  any  purpose  for  which 
it  was  competent,  we  must  presume  he  would  have  per- 
mitted   it   for   such    purpose. 

On  the  trial  of  the  case,  the  court  required  the 
counsel  for  the  defendants  in  cross-examining  witnesses 
to  write  the  answers  of  each  witness  and  read  it  over 
to  them  to  see  if  he  had  written  it  down  correctly, 
and  that  it  expressed  their  meaning.  To  this  the 
counsel   excepted,    but   complied    with  the  requirement. 

While  this  may  not  be  a  proper  mode  of  procedure 
iu  all  cases,  we  can  conceive  of  instances  where  such 
a  course  of  examination  might  be  pursued  by  counsel 
as  to  render  such  a  requirement  a  proper  exercise  of 
the   discretionary    power   of  the   court. 

The  discretion  confided  to  the  circuit  court  in  the 
conduct  of  business,  will  not  be  readily  controlled  by 
this  court:  State  v.  Pybaas,  4  Hum.,  442.  And  unless 
the   exercise  of  the  discretion  is  erroneous  and  injurious. 
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it  will  not  be  interfered  with:  WcUerson  v.  Water soUf 
1  Head,  8.  The  presumption  is  always  in  fiivor  of 
a  proper  exercise  of  judicial  discretion,  and  we  must 
be  able  to  see  that  injustice  has  been  done,  before  we 
would  undertake  to  reverse  a  cause  for  the  abuse  of  it. 
We  can  see  no  evidence  from  this  record,  of  any 
injury  which  has  or  might  have  resulted  to  the  de- 
fendants from  the  course  pursued  by  the  circuit  judge 
in  this  matter.  We  find  no  reversible  error  in  the 
record    and    are    satisfied    to    permit   the  conviction   to 

stand. 

The  judgment   will  be  affirmed. 


W.  R.  Halliburton  v.  M.  A.  Jackson. 

PiULcncE.  Lost  justice^  warrant.  How  supplied.  When  an  original  jus- 
tices' warrant  has  been  lost  or  destroyed,  the  circuit  court  cannot 
condemn  law  until  the  warrant  is  supplied ;  and  this  cannot  be  done 
by  the  justice  certifying  to  a  copy  of  the  original  warrant. 


FROM   LAUDERDALE. 


Appeal   in   error   from   the  Circuit  Court  of  Lauder- 
dale  county.      T.  J.  Flippin,  J. 

Steele   &  Steele   for  Halliburton. 

G.   C.   Porter  for  Jackson. 
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Deadebick^  C.  J.,  delivered  the  opinion  of  the  court 

Jackson  procured  a  judgment  of  condemnation  and 
sale  of  Halliburton's  land,  from  which  the  latter  has 
prosecuted   a   writ   of  error. 

The  papers  which  were  returned  into  the  circuit 
court  of  Lauderdale  county,  by  a  justice  of  the  peace 
of  said  county,  consisted  of  his,  the  justice's,  certijuxxlt 
of  the  loss  of  the  original  warrant  or  summons,  to- 
gether with  what  purported  to  be  a  copy  of  said  sum- 
mons or  warrant,  the  return  of  the  oflScer  thereon^ 
and  the  judgment  of  the  justice  thereon;  also  a  cer- 
tificate that  the  note  on  which  the  suit  was  brought 
had  been  lost  or  mislaid,  and  a  copy  thereof  made  by 
said  justice.  These,  with  the  execution  issued  by  him, 
and  the  return  of  the  oflBcer  thereon,  constituted  the 
papers  on  which  the  judgment  of  condemnation  of  land, 
levied  on  by  the  constable,  was  ordered  by  the  circuit 
court. 

When  an  execution  issued  by  a  justice  is  levied 
upon  real  estate,  the  oflBcer  making  the  levy  should 
return  the  execution  to  the  justice,  properly  setting  out 
his  levy,  and  the  justice  should  return  the  original 
papers  to  the  circuit  court  at  its  next  term  thereafter. 
There  the  justice's  warrant  and  oflficer's  return  thereon, 
the  judgment,  execution,  levy,  etc.,  is  entered  .upon  the 
minutes  of  the  circuit  court,  and  judgment  of  condem-. 
nation   is   entered:     Code,   sees.   3080,  3081  and  3082. 

It  will  be  observed  that  the  justice  is  required  to 
send  up  the  original  papers  before  him.  But  in  cases 
of    destruction,    by   fire,    or  otherwise,  of   the  "docket 
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book  and  original  papers"  belonging  to  the  office  of 
any  justice  of  the  peace,  section  3070  a  of  the  Code 
prescribes  the  manner  of  supplying  the  lost  paper. 
The  justice  is  required  to  make  oath  to  the  destruc- 
tion^ then  the  plaintiff^  or  his  agent  or  attorney,  shall 
also  make  affidavit  of  the  papers  lost,  as  near  as  may 
be.  So  section  3901  directs  an  affidavit  by  some  one 
acquainted  with  the  facts,  in  order  to  supply  any  lost 
instrument.  And  section  3907  requires  that  the  best 
evidence  the  nature  of  the  case  will  admit  of,  should 
be  given,  in  order  to  supply  any  record,  proceeding, 
or   paper   in   an    action   at   law   or   equity. 

These  several  sections  require  something  more  than 
a  mere  certificate  of  the  custodian  of  a  paper,  to  es- 
tablish  its  loss.      The  facts  stated  should  be  under  oath. 

In  this  view,  the  papers  sent  up  by  the  justice  to 
the  circuit  court,  were  not  those  required  by  law> 
and  did  not  authorize  that  court  to  render  judgment 
of  condemnation   and   sale   of  the   land. 

The  judgment  must,  therefore,  be  reversed,  and 
judgment  rendered  here  against  plaintiflF  for  costs  of 
this   court   and   court   below. 
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Solomon  Whitesidbs  v.  The  State. 

Gbimikal  Law.    Attempt  to  commit  statiUory  misdemeanor,  A  mere  attempt 
to  commit  a  statutory  misdemeanor  is  not  indictable. 


FROM   SHELBY. 


Appeal  in  error  from  the  Criminal  Court  of  Shelby 
county.       L.   B.   Hobrigan,  J. 

.John  T.  Moss  for   Whitesides. 

Attorney- General  Lea  for  the  State. 

Cooke,  Sp.  J.,   delivered    the  opinion  of  the  court. 

By  the  act  of  1879,  ch.  166,  sec.  1,  it  is  enacted: 
^'That  it  shall  not  hereafter  be  lawful  in  this  State, 
to  buy  or  sell/  barter  or  exchange,  or  receive  on  de- 
posit, any  cotton  in  the  seed,  or  ginned  but  not  baled, 
between  the  hours  of  sunset  of  any  one  day,  and  sun- 
rise of  another.**  By  section  2  of  said  act  it  is  pro- 
vided that  any  merchant,  or  other  person,  violating 
the   first   section   shall   be   guilty  of  a  misdemeanor,  etc. 

The  defendant,  Whitesides,  was  indicted  for  remov- 
ing one  hundred  pounds  of  his  own  cotton  in  the 
seed,  between  the  hours  of  sunset  of  the  9th  of  De- 
cember, 1882,  and  sunrise  of  the  next  day,  with  the 
intent  and  for  the  purpose  of  selling  the  same  between 
the  hours  of  suuset  and  sunrise,  as  aforesaid,  and  by 
which  means,  it  is  averred,  he  unlawfully  attempted  to 
sell   said   cotton   between   said   hours. 
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The  defendant  moved  to  quash  said  indictment^  which 
motion  being  overruled,  he  entered  a  plea  of  not 
guilty;  was  tried  upon  said  indictment  and  convicted^ 
and  thereupon  he  filed  reasons  in  arrest  of  judgment. 
First,  that  the  indictment  does  not  charge  a  public 
offense^  and  that  the  act  of  attempting  to  sell  cotton 
after  dark  is  not  a  public  offense,  and  especially  so 
when  it  appears  that  the  cotton  attempted  to  be  sold 
was  the  property  of  the  accused.  The  court  over- 
ruled said  reasons  in  arrest  of  judgment,  and  defend- 
ant's motion  for  a  new  trial  having  been  overruled, 
fined    him   $25,   and    he   appealed    to   this   court. 

By  section  5222  of  the  Code,  it  is  provided  that 
the  defendant  may  be  found  guilty  of  any  offense,  the 
commission  of  which  is  necessarily  included  in  that 
with  which  he  ia  charged,  whether  it  be  a  felony 
or  misdemeanor.  But  there  can  be  no  degrees  of 
guilt  included  in  a  misdemeanor,  and  no  less  grade  of 
criminal  offense  than  a  misdemeanor.  As  the  offense  of 
selling  cotton  in  the  seed  or  unbaled  between  sunset 
and  sunrise  is  purely  statutory,  and  as  the  Legislature 
has  not  declared  the  attempt  so  to  sell  cotton  criminal^ 
or  indictable,  we  are  of  opinion  that  such  attempt  is 
not  within  the  purview  of  the  act  of  1879  above 
cited,  or  embraced  within  the  provisions  of  the  Code 
above  referred  to,  and  therefore  is  not  indictable  as  a 
separate  misdemeanor.  The  court  below,  therefore,  erred 
in  refusing  to  quash  the  indictment,  and  also  in  over- 
ruling  the   reasons   in   arrest   of  judgment. 

The  case  will  be  reversed,  the  judgment  arrested, 
and   the   indictment   quashed. 
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State  of  Tennessee  v,  McKittbick. 

Pbagtice.    Justices.    Special  constable,     A  justice  of  the  peace  has  no 
power  to  appoint  a  special  constable  to  execute  a  fi.  fa. 


FROM    SHELBY. 


Appeal  in  error  from  the  Criminal  Court  of  Shelby 
county.       L.  B.  Horrigan,  J. 

Attorney- General  Lea   for  the  State. 

John  T.  Moss  for   McKittrick. 

Freeman,  J.,  delivered  the  opinion    of  the  court. 

The  defendant  was  indicted  for  an  assault  and  bat- 
tery on  one  Murphey.  The  jury  returned  a  special 
verdici,  finding  the  defendant  guilty,  provided  Murphey 
was  a  duly  appointed  officer,  authorized  to  levy  on 
defendant's  property,  but  if  he  was  not,  then  he  was 
innocent. 

The  facts  are  that  about  two  years  before,  defend- 
ant had  been  sued  before  a  justice  and  judgment  had ; 
after  this  lapse  of  time  the  plaintiff  in  that  judgment 
made  application  for  an  execution,  and  filed  a  proper 
affidavit  for  the  appointment  of  Murphey  as  a  speci/nl 
constable  to  execute  it.  In  the  attempted  execution 
of  this   process   the   difficulty    occurred. 

The  case  turns  on  the  proper  meaning  of  section 
4148  a   of    the    Code,    act   of    l«69-70.       By    the   Code 
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as  it  then  existed,  section  4148,  it  was  provided :  "A 
justice  may,  in  writing,  specially  depute  any  discreet 
person  of  full  age,  not  beiog  a  party,  to  perform  any 
particular  duty  devolving  upon  a  constable,  if  no  con- 
stable  is   at   baud   and   the   business  urgent/^ 

The  act  referred  to,  however,  section  4148  a,  amends 
the  above  section  as  follows:  *'A  justice  may,  in  writ- 
ing, specially  depute  any  discreet  person  of  full  age, 
not  a  party  to  the  suit  pending ,  to  perform  any  par- 
ticular duty  devolving  by  law  upon  a  constable,  if  n© 
constable  is  at  hand  and  the  business  is  urgent;  but 
no  magistrate  shall  make  such  special  deputation  unless 
one  of  the  parties  to  a  suit  pending,  or  his  or  her 
attorney   shall    make   oath,'^   etc. 

The   only  feature   of  amendments   to   the  former  law 
is  to   limit   the   power   of  the  magistrate,  to  the  case   of 
a  suit  pending.       What    good    reason    there    may    have 
been   for    this     we    may  not    clearly   see,    but   so   it   is 
declared,   and   we   have   but   to  enforce  it. 

There  was  no  suit  pending  in  this  case.  It  had 
been  ended  two  years  before  and  a  final  judgment 
had — which  only  remained  to  be  executed.  His  Honor 
so   ruled,   and    we   affirm    his  judgment. 
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A.  J.  RiDDicK  V.  J.  H.  Turpin  d  ciL 

Homestead.  Abandonment*  Case  stated.  In  1873  A  sold,  without  the  con- 
currence of  his  wife,  who  had  deserted  him,  taking  their  only  child 
with  her,  and  was  at  the  time  residing  at  her  father's,  a  tract  of  land^ 
at  the  time  under  lease  to  a  third  party ;  A  assigned  the  purchase 
notes  and  the  assignees  filed  a  bill  to  enforce  the  lien  and  obtained  an 
order  of  sale,  whereupon  A  filed  a  bill  to  obtain  homestead  in  the 
land.     JE£^,  A  is  not  entitled  to  homestead.     Quere:    Is  the  wife? 


FROM   CROCKETT. 


Appeal   from    the  Chaoeery  Court  at  Alamo.     John 

SOMERS,   Ch. 

GoODLOE  &  Mahon  for  complainant. 
Buchanan  &  Cooper  for  defendants. 
Freeman,  J.,   delivered   the  opinion  of  the  court. 

The  facts  of  this  case  are,  that  in  March,  1873, 
complainant  owned  a  tract  of  land  of  about  140  acres 
in  Crockett  county.  This  land  he  agreed  to  sell  and 
did  sell  to  F.  M.  Riddick,  and  gave  him  a  bond  for 
title — the  consideration  being  four  notes  due  yearly  from 
date   of  sale,   each   note   being  for  upwards  of  $1,000. 

These  notes  were  transferred  to  Turpin,  and  Hardin 
&  Avery,  to  the  former  as  part  of  the  purchase 
money  of  a  house  and  lot  in  the  town  of  Bell's  Depot, 
to  the  latter  as  collateral  security  for  a  debt  due  from 
Riddick   &  Son.       The  holders  of  these  notes  have  filed 
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their  bills  to  enforce  the  vendor's  lien,  and  obtained  a 
decree  ordering  said  land  sold.  This  bill  is  filed  by 
complainant;  the  original  vendor,  to  assert  his  right  to 
homestead,  charging  that  he  is  the  head  of  a  family, 
lived  on  the  land  at  the  time  of  the  sale,  and  his 
wife  did  not  join  in  it,  or  have  any  connection  with 
it  whatever,  and  that  he  never,  in  any  way,  abandoned 
said  claim. 

m 

This  is  all  denied  in  an  unsworn  answer,  at  least 
so   far   as   the   main   allegations   are   concerned. 

The  proof  shows  this  state  of  facts.  That  at  the 
time  of  selling  the  land, .  the  complainant  and  his  wife 
had  separated — ^she  having,  for  some  cause,  abandoned 
him,  as  he  says,  on  account  of  disagreement  as  to 
family  matters,  and  she  had  gone  to  her  father's  to 
live,  taking  her  child,  then  quite  young  with  her.  She 
has  continued  thus  to  live  up  to  the  present.  The 
child,  since  it  was  five  or  six  years  old,  say  for  the 
last  few  years  before  this  suit,  had  been  permitted  to 
visit  the  father,  and  probably  stayed  with  him  one- 
third  of  the  time.  He  surrendered  possession  of  the 
place  to  the  purchaser,  though  he  seems  not  to  have 
actually  occupied  it  until  1874^  it  having  been  rented 
out  at  the  date  of  the  sale,  in  March,  1873,  for  the 
year. 

The  only  questiou  is  whether  the  husband,  on  this 
state  of  &cts,  is  entitled  to  assert  a  right  to  homestead 
to    the   land   thus   sold. 

We*  hold  he  is  not  so  entitled.  He  was  not  occu- 
pying it  with  his  family  as  such  ;  at  date  of  the  sale 
it   was   rented  out,  and    the   wife   had    left   his   home   as 
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indicated  by  tbe  proof,  with  no  purpose  to  return. 
He  surrendered  his  right  to  possession,  and  has  not 
occupied  it  as  a  homestead  or  his  permanent  residence 
since,  having  been  on  it  permissively  as  a  tenant  only 
for  a  time.  We  confine  this  decision  strictly  to  the 
facts   of  this   case. 

What  may  be  the  right  of  the  wife  in  the  premises 
we  do  not  decide,  but  only  that  on  these  facts,  the 
husband  alone  cannot,  as  against  his  vendee  or  the 
holders  of  the  paper  for  purchase  money  in  this  case, 
assert  by  this  proceeding  .a  right  to  homestead.  The 
chancellor  so   held,  and  we  affirm  his  decree  with  costs. 


Gary  Carroll  v.  The  State. 

Sqpreme  Coobt  Practice.  Meveraal.  The  manner  of  the  examination 
of  witnesses  is  left  largely  to  the  discretion  of  the  trial  judge,  and  the 
Supreme  Court  will  not  reverse  unless  it  affirmatively  appear  he  has 
committed  error.  It  is  not  error  for  the  trial  judge  to  say  to  counsel, 
in  the  presence  of  the  jury^  that  he  is  treating  a  witness  unfairly  and 
harshly,  and  that  tJiere  uxis  nothing  tcrong  or  improper  in  her  eomduH  to 
justify  such  treatment,  where  it  is  plain  such  remark  had  reference 
to  the  demeanor  and  not  to  the  testimonv  of  the  witness. 


FROM   SHELBY. 


Appeal   in   error   from  the  Circuit  Court  at  Bartlett. 
Thos.   D.   Eldridge,   J. 
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W.   8.   Flippin   for   Carroll. 
Attorney- General  Lea  for   the  State. 
Deaderick^  C.  J.,  delivered  the  opiDion  of  the  court. 

Defendant  was  convicted  in  the  Bartlett  circuit  court 
of  petit  larceny,  and  sentenced  to  one  yearns  imprison- 
ment in  the  penitentiary.  A  new  trial  having  been 
refused  he  appealed  in   error  tp   this  court. 

The  offense  charged  was  the  stealing  of  a  hog,  and 
the  principal  witness  in  the  case,  and  the  only  one  as 
to  the  facts  of  larceny,  was  a  young  colored  girl  of 
about  sixteen  years  of  age.  Her  evidence,  if  credible, 
makes  a  clear  case  of  .  guilt.  But  objection  is  taken 
to  the  rulings  and  declarations  of  the  court  pending 
the  cross-examination  of  this  witness,  by  defendant's 
counsel.  The  bill  of  exceptions  shows  that  the  court, 
several  times  during  the  cross-examination,  told  defend- 
ant's counsel  that  he  asked  his  questions  too  rapidly, 
and  did  not  allow  the  witness  time  to  make  her  an- 
swers before  asking  other  questions.  Also,  that  the 
manner  of  counsel,  "in  addressing  the  witness,  and  his 
remarks  about  her  testimony,  were  so  rough  and  pre- 
mature,'' that  he  thought  it  proper  to  require  her  cross- 
examination  to  be  taken  more  slowly,  and  to  have  her 
answers  written  down  by  defendant's  counsel,  pursuant 
to  a  rule  of  the  court,  which  is  also  made  a  part  of 
the  bill  of  exceptions.  By  this  rule  of  practice,  the 
counsel  for  the  State  and  defendants,  in  felony  cases, 
shall    write   down   the    testimony    of  their   witnesses   and 

read   the   same   to   the    witnesses    before   they    leave   the 
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staDd;  but  the  rule  may^  in  the  discretion  of  the 
court,  be  relaxed.  The  object  of  the  rule  is  to  avoid 
disputes  as  to  the  testimony  given,  and  to  facilitate  the 
making   of  bills   of  exceptions   upon   appeals. 

In  this  case,  defendant's  counsel  objecting  to  being 
required  to  write  down  the  evidence  on  cross-examination, 
was  excused  from  doing  so,  and  the  Attorney- General 
was  required  to  do  it;  thereupon  defendant's  counsel 
proceeded    to   write   down    the  answers  of  the  witness. 

The  court  stated  that  he  did  not  require  defendant's 
counsel  to  write  down  the  witness'  answers  on  cross- 
examination,  but  allows  him  to  do  it  if  he  wishes. 
He  said  that  the  cross-examination  was  not  conducted, 
nor  the  witness  treated  with  the  fairness  that  her  age 
and  sex  required,  and  in  consequence,  the  court  and 
jury  could  not  satisfactorily  know  what  the  witness 
meant  by  her  answers;  that  the  cross-examination  was 
too  severe,  not  allowing  the  witness  time  enough  to 
answer,  and  that  it  was  his  duty  to  protect  the  witness, 
who  was  doing  nothing  to  justify  such  treatment,  and 
that   he  saw  nothing  wrong  or  improper  in  her  conduct. 

The  manner  of  the  examination  of  witnesses  is  left 
largely  to  the  discretion  of  the  trial  judge.  The  great 
object  is  to  elicit  the  truth.  These  examinations  are 
conducted  orally  in  open  court  in. the  presence  of  counsel, 
court  and  jury,  and  our  practice  has  been,  and  still 
is,  in  making  up  bills  of  exceptions,  for  the  court  to 
settle  anv  difference  between  counsel  as  to  the  evidence. 
But  this  is  but  a  question  of  practice,  and  if  no  right 
of  defendant  is  thereby  prejudiced,  a  different  mode  of 
attaining   the  same   object   could   not   be  regarded  as  re- 
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versible  error,  even  if  in  the  opinion  of  this  court, 
the  mode  adopted  should  be  considered  as  less  efficient 
than   a   different   one   would    be. 

It  is  argued  that  the  efficiency  of  the  cross-exam- 
ination is  impaired  by  the  rule.  No  doubt  it  might 
thus  operate  if  injudiciously  or  indiscreetly  applied. 
For  the  rapid  examination  of  an  unprincipled  witness 
may  prevent  him  from  fabricating  answers,  and  detect- 
ing the  drift  of  the  questions:  1  Greenl.  Ev.,  sec. 
446,   and   note   at   end   of  the   section. 

But  the  questions  should  not  be  so  rapidly  asked 
as  not  to  allow  time  for  answers,  and  that  was  what 
the   circuit  judge   complained   of  in   this   case. 

The  facts  are  not  so  represented  in  the  bill  of  ex- 
ceptions, as  to  enable  us  to  say  that  his  Honor  was 
wrone:  in  so  declaring,  and  in  saying  that  he  saw 
nothing  wrong  or  improper  in  witness'  conduct,  to 
justify  rude  treatment  of  her.  This  undoubtedly  had 
reference  to  her  demeanor  and  not  to  her  testimony, 
as  the  judge  very  distinctly  stated  to  the  jury  that 
they  were  the  exclusive  judges  of  her  credibility,  and 
upon  this   he   could   give   them   no   opinion. 

It  must  be  shown  in  this  court,  affirmatively,  that 
the  court  below  has  committed  error  before  we  can 
reverse.  We  cannot  see  from  this  record  that  such 
error,  to  the  prejudice  of  the  prisoner,  has  been  com- 
mitted   in   this   case. 

The  jury,  upon  a  proper  charge,  have  believed  the 
principal  witness  for  the  State,  and  we  cannot  say  that 
they  were  not  warranted  in  so  doing,  and  the  judg- 
ment  must   be   affirmed. 
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E.  M.  Apperson,  Executor,  v.  E.  C.  Pattison. 

1.  Limitations.    EMenee,    Bequest  for  delay.    Whether  or  not  a  oonver- 

sation  between  a  creditor  and  an  administrator  amounted  to  '^  a  re- 
quest for  delay/'  so  as  to  prevent  the  running  of  the  statute  of  limi- 
tations, is  a  mixed  question  of  law  and  fact  to  be  determined  hj  the 
jury  under  a  proper  charge ;  if  the  evidence  tend  to  establish  such  a 
request,  it  must  be  given  to  the  jury,  who  are  to  determine  its  suffi- 
ciency. 

2.  Evidence.    Insolvency.    Evidence  showing  the  amount  involved  in  a 

suit  and  the  interest  of  the  decedent  in  it,  is  inadmissible  in  a  suit  be- 
tween his  administrator  and  one  who  acted  as  his  body-guard  but 
rendered  no  other  assistance,  while  decedent  was  engaged  in  prepar- 
ing and  securing  evidence  for  such  suit. 

3.  Same.    LimUcUions.   Ornis  probandi  to  remove  bar.  The  burden  of  proof 

of  facts  necessary  to  remove  the  bar  of  the  statute  of  limitations, 
which  prma  fade  exists,  is  on  the  plaintiff. 


FROM  SHELBY. 


Appeal   in  error   from   the   Circuit  Court  of  Shelby 
county.      J.  O.  Pierce,   J. 

Myers  &  Sneed  and  Taylor  &  Carroll  for  Ap- 
person. 

Gantt  &  McDowell,  M.  D.  L.  Stewart  and  Greer 
&  Adams  for   Pattison. 

Cooke,  Sp.  J.,  delivered  the  opinion  of  the  court. 

Pattison  sued  the  plaintiff  in  error  as  executor  of 
Wade  H.  Bolton,  deceased,  for  $20,000,  alleged  to  be 
due   him   for    work    and    labor    done   and   services  ren- 
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<lered^  and  for  money  advanced  and  expended  for  his 
testator  in  his  lifetime.  The  services  were  claimed  to 
have  been  rendered  to  Bolton  daring  the  years  1867 
and  1868,  by  going  with  him  and  attending  him  and 
aiding  and  assisting  him  in  the  preparation  of  an  im- 
portant  suit,  which  he  had  pending  in  the  chancery 
conrt  with  one  Dickens,  in  which  there  was  a  great 
deal  of  hostility  between  the  parties,  so  much  so  that 
Bolton  considered  his  life  in  danger,  and  seems  to 
have  had  Pattison  to  attend  him  as  a  sort  of  body- 
guard. 

The  plaintiff  below  had  a  verdict  and  judgment  for 
fl,000,  and  a  new  trial  having  been  refused,  the  de- 
fendant appealed. 

Among  other  defenses  relied  upon  was  the  statute 
of  limitations  of  two  years  and  six  months,  to  which 
there  was  a  replication  that-  suit  was  delayed  at  the 
special  instance  and  request  of  the  defendant  below, 
until  the  termination  of  said  suit  above  referred  to  in 
the  chancery  court,  which  was  still  pending,  and  that 
after  the  expiration  of  two  years  and  six  mohths,  by 
mutual  consent  and  agreement  of  the  parties,  said  re* 
quest  and  agreement  for  delay  was  so  modijSed  that 
suit  was  to  be  instituted  by  the  plaintiff  but  not 
pressed  for  trial  until  after  the  determination  of  said 
suit  in  chancery. 

On  the  trial  one  Amelia  Hodges  testified  ^^that  Ap- 
person  told  Pattison  that  he  could  not  pay  the  money 
unless  he  sued  for  it,  that  it  was  not  in  the  will  and 
he  could  not  pay  it  unless  he  sued.  He  told  Mr. 
Pattison  to   wait  awhile  or  until  the   big  suit  was  de- 
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cided.       He    was    afraid    it    might    make    against    that 
some  way,   I  did   not  understand   exactly   how," 

This  testimony  was  objected  to  as  being  incompe* 
tent  and  irrelevant.  The  objection  was  overruled  by 
the  court  and  the  testimony  admitted,  and  this  is  as- 
signed  as  error. 

The  ruling  of  his  Honor,  upon  this  exception  was 
correct.  The  testimony  was  both  competent  and  rel- 
evant. The  question  as  io  Its  sufficiency  was  a 
matter  for  the  jury,  under  proper  instructions  by  the 
court.  This  is  more  clearly  shown  to  be  so  by  a 
subsequent  statement  of  the  witness  in  her  testimony, 
that  they  had  reference  to  the  suit  between  Dickens 
and  Bolton,  and  that  Pattison  did  agree  to  wait.  There 
are  similar  exceptions  taken  to  the  testimony  of  other 
witnesses  in  reference  to  the  same  matter,  and  which 
were   properly   overruled. 

.Upon  the  trial  the  plaintiff  offered  in  evidence  the 
last  will  and  testament  of  defendant's  testator,  Wade 
H.  Bolton,  which  was  objected  to  by  the  defendant, 
and  the  objection  overruled  by  the  court,  and  said  will 
permitted  to  be  read  to  the  jury  as  evidence.  It  was 
not  stated  on  the  trial  for  what  purpose  this  docu- 
ment was  offered,  but  it  is  now  insisted  that  it  was 
competent,  as  tending  to  show  that  the  defendant's 
testator,  Bolton,  had  the  litigation  greatly  at  heart,  in 
which  it  was  alleged  he  had  employed  the  plaintiff  to 
attend  him  in  its  preparation  for  trial.  It  is  very 
clear,  however,  that  it  was  not  competent  for  this  or 
any  other  purpose,  as  it  contained  no  reference  either 
to   the   plaintiff  or   the   subject    of   his    demand   in   any 
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way.  On  the  other  hand  it  did  contain  large  bequests 
to  other  parties  on  condition  that  they  remained  faithful 
to  him,  and  aided  him  all  they  could  in  said  litiga- 
tion with  Dickens.  And  we  can  readily  see  how  these 
bequests  may  have  had  an  improper  influence  upon  the 
jury,  as  the  plaintiff  was  setting  up  a  very  large  de- 
mand for  alleged  services  connected  with  the  same 
litigation. 

Again^  the  plaintiff  offered  in  evidence  the  answer 
of  said  testator,  Bolton,  to  the  bill  filed  in  said  Bolton 
and  Dickens  litigation,  which  seems  to  have  been  for 
the  purpose  of  settling  up  the  business  of  a  partner- 
ship, with  which  the  plaintiff  or  his  demand  was  in 
no   way   connected. 

This  was  objected  to  a«d  the  objection  overruled 
by  the  court.  It  was  a  very  lengthy  document,  Con- 
taining about  seventy-five  pages.  No  specific  purpose 
was  specified  for  which  said  answer  was  offered,  but 
it  was  permitted  to  be  read  to  the  jury  as  evidence 
in  the  cause.  It  is  now  insisted  that  it  was  compe- 
tent to  show  the  fact  that  large  amounts  were  involved 
in  said  litigation.  In  the  first  place,  we  are  unable 
to  see  how  the  amount  involved  in  that  suit  could 
affect  the  value  of  the  services  claimed  to  have  been 
rendered  said  Bolton  by  the  plaintiff  in  this  suit,  as 
he  was  not  a  lawyer  or  employed,  if  at  all,  on  ac- 
count of  any  knowledtje  or  skill  he  possessed  in  regard 
to  the  conduct  or  management  of  litigation,  but  merely 
as  it  seems  for  the  protection  of  the  testator,  Bolton, 
from  apprehended  personal  violence  by  Dickens  and  his 
henchmen.       The   contents   of  said    answer    were   wholly 
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irrelevant  and  immaterial  to  the  matters  in  issue  in 
this  cause,  and  besides,  if  that  were  not  so,  it  was 
obnoxious  to  the  objection  that  it  was  only  a  part  of 
the  record  in  that  case,  and  could  not  be  introduced 
without  the  entire  record  unless  by  consent.  It  con- 
tained a  great  many  statements  and  allegations  about 
various  things,  and  although  wholly  unimportant  to  the 
matters  involved  in  this  cause,  as  it  was  permitted  to 
go  to  the  jury  as  evidence  without  any  specific  direc- 
tions, we  are  unable  to  tell  what  conclusions  they  drew 
from   it,  'or   what   effect   it   had  upon  their  deliberations. 

The  admission  over  the  objection  of  the  defendant 
of  each  of  these  papers  was  erroneous,  and  may  have, 
and    most   likely    did   affect   the   defendant   injuriously. 

The  defendant  requested  his  Honor  to  instruct  the 
jury  in  regard  to  the  statute  of  limitations,  that  the 
burden  of  proof  of  facts  necessary  to  remove  the  bar 
of  the  statute,  which  prima  fade  existed,  was  upon  the 
plaintiff;  which  the  court  declined  to  do.  This  was 
error,  as  the  charge  was  proper^  and  was  not  contained, 
nor  any  equivalent  to  it,  in  the  general  charge:  Gook 
V.    Cook,    10   Heis.,   464. 

For  the  errors  above  indicated  the  judgment  must 
be   reversed   and   a   new   trial   granted. 
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Nannie  Lippman  v.  J.  C.  Boals  et  dl. 

Mabbiaoe  Settlemekt.  Construction.  Marriage  settlements  must  be 
conBtrued  in  the  light  of  surrounding  circumstances,  and  in  view  of 
the  object  and  purpose  of  the  contract ;  and  when  such  settlement  ex- 
presses that  its  object  was  "  to  secure  the  wife  from  want,"  an  absolute 
right  of  disposition  in  the  husband  must  be  made  to  appear  bj  ex- 
press proYision  or  necessary  implication. 


FBOM     TIPTON. 


Appeal  from  the  Chancery  Court  at  Covington.  H. 
J.   Livingston,  Ch. 

SiMONTON,   Young   &  Blackwell.  for  complainant. 

Humes  &  Poston  and  Smith  &  Lauderdale  for 
defendants. 

Fkeeman,  J.,  delivered   the   opinion   of  the   court. 

In  1874,  complainant  and  Alexander  Lippman,  in 
contemplation  of  marriage,  entered  into  a  marriage  con- 
tract, by  which  certain  real  estate,  together  with  a 
number  of  notes  and  evidences  of  debt  due  to  Alex- 
ander Lippman,  were  transferred  and  conveyed  to  Jno. 
W.  Calhoun,  of  Tipton  county,  Tennessee.  The  real 
estate  is  specifically  described,  and  likewise  the  notes 
and  evidence  of  debt,  amount  and  date  when  due,  to- 
gether  with   the   name   of  the   parties   owing  said  debts. 

The  main  question  in  the  case  depends  on  the  true 
construction   of  the  contract,   and  grows  out  of  the  fol- 
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lowing  alleged  state  of  facts :  The  husband  after  the 
marriage^  assigned  a  portion  of  the  notes  to  a  firm  in 
Memphis,  in  payment  of  debts  due  by  him,  averred 
to  have  been  contracted  after  the  contract — at  any  rate, 
not  to  have  been  a  charge  in  any  way  on  these  notes 
or  property  held  by  the  husband  at  the  date  of  the  mar- 
riage. The  defendants,  purchasers,  are  charged  to  have 
had  actual  notice  of  the  settlement,  and  as  the  notes  are 
specifically  described,  were  put  on  inquiry,  at  least  as  to 
these  notes,  and  therefore  took  subject  to  the  provisions 
of  the  contract.  The  bill  having  been  demurred  to, 
these   facts   are   substantially   stated    and    admitted. 

This  bill  is  brought  by  Mrs.  fjippman,  after  the 
death  of  the  husband,  to  have  an  account  of  the  pro- 
ceeds of  these  notes,  so  far  as  collected  by  the  assignees, 
and  to  reach  some  of  the  evidences  of  debt  remaining 
intact  in  Tipton  county,  in  the  lorm  of  a  judgment, 
perhaps. 

The  stipulations  of  the  contract,  ^so  far  as  necessary 
to    the   decision   of  this   case,   are    as   follows: 

It  is  first  agreed  that  the  property  sbould  '*  remain 
at  the  absolute  disposal  of  said  Lippman  until  the 
solemnization   of  the    intended    marriage.^' 

It  is  then  added :  "  But  this  conveyance  is  made 
in  trust  for  the  following  uses  and  purposes  herein 
declared  and  set  forth,  and  no  other,  that  is  to 
say,  the  said  Calhoun,  trustee,  shall  permit  the  said 
Lippman  and  wife  to  have  and  hold  the  undisturbed 
and  peaceable  possession,  use  and  enjoyment  of  said 
property  during  their  natural  lives,  or  during  the  con- 
tinuance of  the  marriage  between  them,  without  molesta- 
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tion  or  interference  of  any  kind^  and  in  ease  of  the 
death  of  said  Lippman^  in  the  lifetime  of  the  wife,  or 
dissolution  of  the  marriage,  the  said  Calhoun  is  to 
convey  to   the   wife." 

The  husband  has  died  and  a  conveyance  has  been 
made  by  a  successor  of  Calhoun,  in  accord  with  the 
contract. 

If  this  were  all  of  the  terms  of  the  contract,  it 
might;  with  some  plausibility  be  maintained,  that  Lipp- 
man, as  well  as  the  wife,  had  power  to  transfer  and 
convey  the  equitable  title  of  the  property,  and  the  as- 
signees to  call  for  the  legal  title  in  the  events  that 
have  happened.  But  there  is  in  the  introductory  part 
of  the  contract,  a  distinct  and  definite  statement  of 
the  primary  and  controlling  object  and  purpose  of  this 
contract,  to  which  we  must  look  in  its  construction, 
80  as  to  derive  from  the  whole  instrument,  as  well  as 
the  surrounding  circumstances,  what  was  the  intent  and 
meaning   of  the   parties   by  what  they   have   said. 

That  intent  is  thus  expressed,  after  reciting  the 
fact  of  the  contemplated  marriage,  it  is  added:  "And 
whereas,  the  said  Alexander  Lippman  is  desirous  of 
securing  to  and  settling  upon  said  Nannie,  certain 
property,  so  as  to  secure  her  against  want  in  case  of 
adversity,  and  being  not  involved  by  any  debt  what- 
ever," in  consideration  of  the  premises  the  property 
is  conveyed   to   Calhoun,   etc. 

Now  in  view  of  this  leading  purpose,  we  think  it 
clear,  that  the  subsequent  language  must  be  understood 
and  construed,  so  as  to  carry  out  and  effectuate  this 
purpose,   and   certainly   not   to   defeat   it. 
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It  certainly  was  not  intended  .  the  husband  was  to 
have  and  enjoy  the  right  of  absolute  disposition  of  this 
property  as  before,  for  if  so  the  contract  was  futile, 
effected  nothing;  certainly  did  not  tend  to  ^^ secure  the 
wife   from   want." 

We  hold  it  to  be,  at  least,  reasonably  certain,  that 
the  husband  could  not  dispose  of  this  property,  except 
by  the  concurrence  of  the  wife,  freely  and  voluntarily 
given,  and  that  is  enough  for  this  case,  as  it  is  averred, 
that  no  such  consent,  either  of  herself  or  trustee,  was 
given   to   the  disposition   made. 

The  clause  retaining  the  absolute  control  and  dis- 
position in  the  husband  until  after  the  marriage,  im- 
plies of  necessity,  that  after  that  event^  the  opposite 
of  this  would  be  the  case,  and  that  some  disposition 
was  to   follow,    inconsistent  with   this. 

The  fact  that  the  property  is  to  be  conveyed  on 
death  of  either  party — not  what  remains — but  the  entire 
property,  would  go  far  to  sustain  the  view,  that  no 
right  of  disposition  as  to  the  corpus,  was  to  be  ex- 
ercised during  the  coverture  at  all.  We  need  not 
decide  how  this  is,  however,  for  the  disposition  of  this 
.case   as   it   stands   before   us. 

The  chancellor  was  correct  in  overruling  the  de- 
murrer as  to  this  feature  of  the  bill.  The  only  other 
question  pressed  on  us  is,  it  is  insisted  the  bill  is  for 
a  conversion,  and  the  statute  of  limitations  of  three 
years  is  a  bar  to  complainant's  claim.  In  this  the 
chancellor  ruled  correctly,  holding  that  it  was  not  a 
suit  for  tort,  but  the  tort  was  waived,  and  the  8t<)tute 
of  six  years  was  applicable   to   the   facts  of  the  case. 
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The  other  qaestions  were  correctly  decided  by  the 
chancellor;  and  his  decree  is  afiSrmed  with  costs,  and 
the  case  remanded   to   be  fiirther  proceeded   in. 


The  State  for  use,  etc.,  v.  W.  E.  Butler  et  al. 

CJoNsnruTioNAii  L«aw.  Indebtedness  of  Memphis.  The  acts  of  1883,  ch. 
162  and  190,  are  inoperative  and  invalid  so  far  as  they  purport  to 
change  or  direct  the  rights  of  creditors  acquired  under  the  act  of 
1879,  ch.  92.  A  compliance  with  the  provisions  of  that  act  conferred 
rights  which  cannot  be  impaired  by  subsequent  legislation. 


FROM    SHELBY. 


Appeal  from  the  Chancery  Court  at  Memphis.  W. 
W.   McDowell,   Ch. 

W.  M.  Randolph,  Myers  &  Sneed  and  M.  Mer- 
BIWETHER  for  complainants. 

Gantt  &  Patterson,  Poston  &  Poston,  FinIiAY 
&   Peters  for  defendants. 

Deaderick,  C.  J.,  delivered  the  opinion  of  the  court. 

In  this  case  the  receiver  and  back-tax  collector  for 
Memphis,  appointed  under  chapter  92,  acts  of  1879, 
applied  for  instructions  of  the  chancery  court  at  Mem- 
phis. In  his  petition  or  application  for  instructions, 
he  represents  that  the  act  of  March  23,  1883,  amend- 
ing  section   5  of    chapter   92   of    the   act  of   1879,   an<J 
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the  act  of  March  27,  1883,  which  makes  the  indebt- 
edness due  policemen,  firemen  and  other  employees  for 
1878  and  January,  1879,  receivable  for  the  general 
taxes  of  1875  and  1876,  materially  modify  the  char- 
acter of  indebtedness  receivable  for  back-taxes.  The 
receiver  was  notified  by  attorneys  of  creditors  not  to 
proceed  to  collect  under  said  acts  of  1883,  as  they 
would   contest   their   constitutionalitv. 

The  receiver  exhibited  with  his  petition,  tables  show- 
ing in  what  the  debts  of  Memphis,  incurred  prior  to 
the  repeal  of  its  charter,  were  payable  by  the  acts  of 
1879,  and  how  far,  and  in  what  particular,  modified 
by   the   acts   of   1883. 

Upon  argument,  the  chancellor  held  the  acts  in  ques- 
tion valid,  and  decreed  accordingly,  and  a  number  of 
the   creditors   have   appealed    to   this   court. 

Under  the  act  of  1879,  the'  receiver  and  back- tax 
collector  therein  are  authorized  to  be  appointed  by  the 
Governor,  was  directed  to  file  a  bill  in  the  name  of 
the  State  in  behalf  of  all  the  creditors^  and  against  all 
delinquent  tax-payers  who  owed  taxes  to  the  extinct 
corporation,   at   the   time   of  the   repeal  of  its  charter. 

This  bill  was  filed  under  that  act.  The  court  in 
said  proceeding  was  empowered  to  settle  all  equities, 
priorities  and  liens,  and  give  full  relief  to  creditors 
and  defendants.  The  taxes,  when  collected,  were  to 
be  paid  into  the  treasury  of  the  State,  in  order  that 
the  Treasurer  may  pay  the  same  according  to  any  lien, 
priority  or  equity,  if  any,  which  may  be  declared  by 
the  chancery  court  touching  any  of  said  funds,  in  favor 
of  any   creditor   or  class   of  creditors. 
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The  act  of  1879  also  prescribed  the  character  of 
indebtedness  receivable  for  back-taxes.  It  is  also  pro- 
vided that  publication  shall  make  all  creditors  parties, 
and  this  publication  was  made,  and  the  filing  of  claims 
by  creditors,  attested  by  affidavits,  if  not  contested, 
entitle  the   same  to  payment  pro  rata. 

The  record  shows  that  the  appealing  creditors  ''have 
established  claims  in  this  cause/'  Upon  these  facts 
appellants  claim  that  at  the  time  of  the  repeal  of  the 
charter  of  Memphis,  the  taxes  then  due  it  were  vested 
in  the  State  to  be  disposed  of,  for  the  payment  of  its 
debts;  that  by  the  act  of  1879,  those  taxes  were  de- 
voted to  the  creditors,  and  the  mode  of  collection  and 
distribution  were  directed,  and  having  established  their 
claims  in  this  case,  the  Legislature  could  not,  by  sub- 
sequent acts,  direct  the  taxes  thus  declared  a  fund,  or 
source  from  which  their  debts  were  to  be  paid,  to 
other   uses. 

They  insist  that  said  acts  of  1883  are  inoperative 
to  destroy  the  rights  of  creditors  acquired  under  the 
act  of  1879,  and  the  proceedings  in  the  chancery  court 
under  said  act,  and  that  the  Legislature  had  no  power 
to  take  from  the  class  of  creditors,  to  whose  claim 
they  had  directed  specific  taxes  to  be  applied,  the  taxes 
thus  appropriated,  and  direct  their  application  to  other 
and  different  purposes,  such  creditors  having  complied 
with  the  conditions  upon  which  the  appropriation  yfna 
directed. 

In  the  case  of  Memphis  v.  United  States,  7  Otto, 
293,  it  was  held  "  that  the  relator  had  acquired  a 
vested  right   by    his  judgment,    and    his  alternative  writ 
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of  mandamus,  to  have  a  tax  levied  safficient  to  pay 
the  debt  due  to  him  from  the  city;  a  right  of  which 
he  could  be  deprived  by  no  subsequent  act  of  the 
Legislature,"  "We  do  not  deny,"  the  court  adds^ 
^^that  it  is  competent  for  a  Legislature  to  repeal  an 
act,  which,  when  it  was  passed,  was  a  mere  gratuity, 
if  while  it  was  in  existence,  no  vested  rights  have 
been   acquired  under   it   or   by   virtue   of  it." 

The  right  which  the  relator  had  was  conferred  by 
the  act  of  the  Legislature  of  this  State,  passed  in  1873. 
He  obtained  judgment,  and  pursuing  his  remedy,  under 
said  act,  issued  the  alternative  writ  of  7nandamu8,  and 
the  day  after  its  issuance,  the  act  of  1873  was  re- 
pealed,  and  it  was  held  that  when  the  alternative  man^ 
damws  was  issued,  a  proceeding  was  commenced  under 
and  by  virtue  of  the  statute,  and  the  repealing  act 
was  inoperative  and  void,  so  far  as  it  undertook  to 
take  away  the  rights  the  relator  had  ''  in  force  of  his 
judgment." 

By  the  act  of  1879,  the  chancery  court,  in  which 
the  general  creditor's  bill  was  directed  to  be  filed 
against  said  delinquent  tax-payers,  was  empowered  to 
give  all  the  relief,  both  to  the  defendants  and  to  cred- 
itors, that  might  be  given,  if  there  were  as  many 
separate  suits  as  there  are  creditors  and  delinquent 
tax-payers,  and  to  enforce  all  liens  upon  property  for 
the  payment  of  such  taxes,  and  to  make  all  sales  of 
property  necessary  to  the  collection  of  such  taxes^  and 
the  simple  filing  of  their  claims  by  creditors  attested  by 
affidavit  of  the  claimant,  if  not  contested,  it  is  declared 
by   the  act,  shall  entitle  the  same  to  payment  pro   rata. 
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Appellants,  under  this  act,  accepting  its  oflFer,  have 
filed  and  established  their  claims  as  required  by  the 
act,  and  this  the  act  declares  entitles  them  to  have 
said  claims  paid  pro  rata  out  of  the  fund  set  apart 
for   their   benefit. 

Under  the  provisions  of  said  act  of  1879,  we  think 
the  appellants  were  vested  with  the  right  to  have  their 
claims  satisfied  as  prescribed  by  said  act,  and  that  the 
acts  of  1883  could  not  destroy  or  interfere  with  said 
rights. 

At  the  last  term  of  this  court,  in  the  unreported 
case  of  the  State  v.  Butler,  in  an  elaborate  and  |eare- 
fully  prepared  opinion  by  Judge  Cooper,  this  court 
declared  the  manner  in  which  the  creditors  of  the  ex- 
tinct municipality  of  Memphis  were  to  be  paid  under 
the  act  of  1879,  and  although  it  was  not  expressly 
adjudicated,  the  questions  in  that  case  not  requiring 
such  adjudication,  yet  it  seemed  'to  be  assumed,  that  the' 
action  of  the  Legislature,  and  of  the  creditors  in  con- 
forming thereto,  had  settled  the  rights  of  the  creditors 
and  the   delinquent  tax- payers. 

We  are  of  opinion  that  the  acts  of  1883  are  inop- 
erative and  ipvalid,  so  far  as  they  purport  to  change 
or  divest  the  rights  'of  creditors  acquired  under  the 
act  of  1879,  and  the  bill  filed  pursuant  thereto,  and 
that  act  must  be  held  as  binding  upon  the  State,  and 
a   settlement   of  the   questions   embraced    in    it. 

The   chancellor's    decree    will    be    reversed,   and   tne 

costs  of    this    court    will   be   paid   by   the   receiver   out 

of  funds   in   his   hands   as   such    receiver. 
32— VOL.  11. 
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Robert  M.  Pickett  and  Thos.  A.  Rayner  v.  Bland 
P.  Boyd,  Adm'r  of  John  D.  Ware,  deceased. 

1.  Constitutional  Law.    Retrospective  law.    Remedy,    Section  3485  of 

the  Arkansas  Code,  providing  that  a  judgment  assessing  damages 
against  a  principal  in  an  injunction  bond,  shall  be  conclusive  on  the 
surety,  embraces  bonds  executed  before  its  enactment,  and  as  to 
which,  since  it  affects  the  remedy  merely,  it  is  constitutional. 

2.  JuDGnnssT  OF  Foreign  State.    Judge^s  certificate.    Under  our  Ck>de, 

section  3795,  the  certificate  that  the  clerk's  attestation  is  in  proper 
form,  may  be  made  by  any  judge,  chief  justice  or  presiding  magis- 
trate of  the  State,  though  he  may  not  be  a  judge  of  the  court  wherein 
the  judgment  was  rendered. 

3.  Supreme  Court  Practice.     Objections  to  evidence  must  he  special.    In 

order  to  put  the  court  in  error  in  the  admission  of  testimony,  the 
specific  objection  to  it  must  be  pointed  out. 

4.  Statute  of   Limitations.    Injunction  bond.    The  statute  of  limita^ 

tion  does  not  begin  to  run  in  favor  of  an  administrator  of  a  surety 
upon  an  injunction  bond,  i^til  the  injunction  is  dissolved. 

5.  Judgment.     Collateral  attack.    In  a  suit  upqn  a  judgment,  the  judg- 

ment cannot  be  attacked  for  mere  irregularities. 


FROM    HAYWOOD. 


Appeal   from    the    Chancery    Court    at    Brownsville. 
H.  J.   Livingston,   Ch. 

Benj.   J.   Lea   and   E.  J.  Read  for  complainants. 

A.   D.    Bright  and   B.   P.   Boyd  for  defendants. 

Cooke,  Sp.  J.,   delivered  the  opinion  of  the  Court. 

In    1870  the  respondent's  intestate  became  the  surety 
of  one   R.    M.   Balch,  upon  an  injunction  bond  executed 
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by  him  in  the  circuit  court  of  Crittenden  county,  Ar- 
kansas, on  the  equity  side  of  said  court,  for  the  pur- 
pose of  restraining  the  sale  of  a  tract  of  land,  under  a 
deed  of  trust  executed  by  said  Balch  to  secure  a  certain 
indebtedness  to  the  complainants,  in  a  cause  instituted 
in  said  court  by  said  Balch  against  one  Howell  and  others. 
Said  John  D.  Ware,  the  surety  on  said  injunction  bond, 
died  in  1871  in  Haywood  county,  Tennessee,  intestate, 
and  letters  of  administration  upon  his  estate  were 
granted  to  the  respondent,  Boyd,  in  1872.  The  cause 
was  finally  determined  in  said  circuit  court  in  Arkan- 
sas, and  the  injunction  dissolved  in  1876,  and  the 
damages  sustained  by  the  complainants,  by  reason  of 
the  wrongful  suing  out  of  said  injunction  was  then 
assessed,  by  the  court,  against  the  representatives  oi 
said  Balch,  who  had  died  in  the  meantime,  and  the 
cause  had  been  revived  against  them  as  such,  and  judg- 
ment  rendered   for   the   amount. 

This  bill  was  filed  against  the  respondent  as  admin- 
istrator of  said  Ware  in  1877,  to  recover  the  amount 
of  the  damages  so  assessed  against  the  principal  in  said 
injunction  bond  by  the  circuit  court  of  Crittenden 
county,  Arkansas,  upon  the  final  determination  of  said 
cause  in  1876.  Several  questions  have  been  made  by  the 
record,  and  insisted  upon  in  argument,  why  the  decree 
of  the  chanceHor,  who  granted  the  relief  sought  by 
the    bill,    should   be   reversed. 

Only  such  will  be  noticed,  however,  as  are  deemed 
material   to   a   correct   determination   of  the   case. 

By  section  3482  of  the  Code  of  Arkansas,  it  is  pro- 
vided   that   "upon   the  dissolution,    in   whole  or  in  part. 


500  JACKSON : 


Pickett  and  Bayner  v.  Boyd. 


of  an  injunction  to  stay  proceedings  apon  a  judgment 
or  final  order^  the  damages  shall  be  assessed  by  the 
courts  which  may  hear  the  evidence  and  decide  in  a 
summary  way^  or  may,  in  its  discretion,  cause  a  jury 
to   be  empannelled   to   find   the  damages/' 

By  section  3483,  "  where  money  is  enjoined,  the 
damages  may  be  any  rate  of  per  cent  on  the  amount 
released  by  the  dissolutiou,  which  in  the  discretion  of 
the   court  may   be   proper,   not   exceeding  ten  per  cent/' 

And  by  section  3485,  "judgment  shall  be  rendered 
against  the  party  who  obtained  the  injunction,  and  the 
assessment  shall  be  conclusive  upon  the  surety  of  such 
party." 

This  latter  provision  did  not  exist  uptil  the  adop- 
tion of  the  revised  Code  in  1874,  and  consequently 
was  not  in  force  at  the  date  of  the  execution  of  the 
injunction  bond,  and  it  is  objected  that  this  provision 
cannot  be  applied  to  the  bond  in  question.  This  po- 
sition is  not  maintainable,  because  the  statutory  pro- 
vision in  question  afibcts  the  remedy  upon  the  bond 
alone  and  does  not  interfere  with  the  right,  and  is  not 
therefore  retrospective  in  the  sense  of  the  constitutional 
prohibition :  Toumsend  v.  Toumsend,  Peck,  1 ;  Woodfin 
V.  Hooper,  4  Hum.,  13,  and  numerous  other  cases 
cited;     Meigs  Digest,   sec.   727,   sub- sec.    23. 

It  is  next  objected  that  the  transcript  of  the  record 
and  proceedings  of  said  cause  in  which  said  judgment 
was   rendered,    is   not   certified   as   required    by    law. 

The  transcript  is  certified  in  due  form  by  the  clerk 
of  the  court  in  which  the  proceedings  were  had  and 
the  judgment   rendered.       The  official   character   of   the 
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clerk^  and  that  his  attestation  is  in  due  form  of  law, 
is  certified  to  by  the  judge  of  the  county  court  of 
Crittenden  county^  Arkansas,  whose  official  character^ 
etc.,  is  certified  to  by  the  clerk  of  the  circuit  court; 
and  the  objection  now  taken  is  that  the  requisite  cer- 
tificate cannot  be  made  by  any  other  judge  except  the 
judge  of  the  court  in  which  the  record  and  proceed- 
ings were  had^  and  such  are  the  provisions  of  the  act 
of  Congress  upon  this  subject :  See  Code  of  Tennessee, 
vol.   1,   page   175. 

But  by  the  provisions  of  our  Code,  section  3?95, 
it  is  enacted  that  ''a  judicial  record  of  a  sister  State, 
or  any  of  the  Federal  Courts  of  the  United  States, 
mifty  be  proved  by  a  copy  thereof  attested  by  the  clerk 
under  his  seal  of  office,  if  he  has  one,  together  with 
a  certificate  of  a  judge,  chief  justice,  or  presiding  mag- 
istrate, that  the  attestation  is  in  due  form  of  law.'' 
The  meaning  of  which  would  seem  to  be,  that  the 
<sertificate  of  any  judge,  chief  justice,  or  presiding  mag- 
istrate, that  the  attestation  is  in  due  form  is  sufficient. 
And  if  this  view  of  the  case  be  correct  there  can  be 
no  valid  objection,  as  the  certificates  are  in  all  other 
respects  strictly  in  conformity  to  the  requirements  of 
both  the  act  of  Congress  and  the  provisions  of  the 
Code  above  cited.  And  it  has  been  determined  by  this 
court  that  certificates  in  conformity  to  the  requirements 
of  said  section  of  the  Code  are  sufficient,  although  not 
in  accordance  with  the  requirements  of  the  act  of  Con- 
gress:    2   Heis.,   309. 

But   if  this  is  not  so,  and  it  is  unnecessary   here  to 
determine    the    question,    we   think  the  objection  taken 
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to  the  certificate  in  the  court  below^    was  too  general  to 
be   available  to   the   respondent. 

Said  certified  transcript  was  filed  as  an  exhibit  to 
the  bill,  and  it  was  denied  by  the  answer  that  it  was 
certified  as  required  by  law,  and  on  the  trial  in  the 
chancery  court,  when  the  transcript  was  ofiered  in  evi- 
dence by  the  complainant,  the  respondent  objected  to 
it  as  evidence,  as  is  shown  by  a  bill  of  exceptions^ 
because  it  was  not  certified  as  required  by  law;  but 
neither  by  the  answer  nor  by  the  exception  was  any 
specific  defect  or  cause  of  objection,  stated  or  reasons 
shown  or  pointed  out,  why  the  said  certificates  were 
not  in  conformity  to  the  requirements  of  law.  It  has 
been  too  often  decided  by  this  court  now  to  be  ques- 
tioned, that  in  order  to  put  the  court  in  error  in  the 
admission  of  testimony,  the  specific  objection  to  it  must 
be  pointed  out :  Campbell  v.  Campbell^  3  Head,  327 ; 
Oerman  v.  Oei*man  7  Cold.,  180.  Hence,  we  hold  that 
the   transcript   of  the   record   was   properly   admitted. 

The  statutes  of  limitation  of  two  years  and  six 
months,  and  of  three  years  and  six  months,  were 
pleaded,  and  it  is  insisted  that  the  action  was  barred 
by  either  one  of  these  statutes,  as  Ware,  the  respondent's 
intestate,  died  in  1871,  and  letters  of  administration 
was  granted  to  respondent  in  1872,  and  the  bill  was 
not  filed   until    1877. 

It  is  a  sufficient  answer  to  this  that  the  suit  in 
which  the  injunction  was  granted  was  not  determined, 
nor  the  injunction  dissolved  until  in  1876,  and  hence, 
the  respondent's  liability  did  not  attach  or  the  com- 
plainants  right   of  action   accrue   until   that  time.      The 
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suit  having  been  commenced  within  less  than  two  years 
after  the  complainants  right  of  action  accrued,  the  statute 
could  form  no  bar  as  it  did  not  commence  to  run 
until  the  right  of  action  had  accrued :  Bradford  v.  Ifc- 
Lemorey  3   Yer.,   318;     TroU  v.   West,   9   Yer.,   433. 

It  is  next  insisted  that  the  suit  bere  should  have 
been  upon  the  original  injunction  bond  instead  of  the 
transcript  of  the  record  and^  proceedings  in  said  circuit 
court.  There  is  nothing  in  this  objection.  The  in- 
junction  bond  was  a  part  of  the  record  in  that  cause, 
and  could  not  be  reversed.  A  certified  copy  of  it  as 
well  as  the  judgment  and  proceedings  upon  which  it 
was  rendered,  is  in  the  transcript,  and  well  warrants 
the  decree   of  the   chancellor. 

Various  objeetions  are  urged  to  the  regularity  of 
the  proceedings  of  that  court.  To  all  of  which  it  is 
a  sufficient  answer  to  say,  the  judgment  remains  in 
fiill  force  and  was  unappealed  from.  Every  presump- 
tion is  in  favor  of  its  correctness,  and  it  cannot  be 
attacked  for  mere  irregularities  in  this  mode:  Free- 
man on  Judgments,  sec.  565 ;  45  N.  Y.,  535 ;  6  Am. 
Rep.,   132. 

There  is  no  error  in  the  chancellor's  decree,  and  it 
will   be   affirmed   with   costs. 


Ci^SES 


ARGUED  AND  DETERMINED 


IN  THE 

SUPREME  COURT  OF  TENNESSEK, 


FOR  THE 


EASTERN    DIVISION, 
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W.  A.  Denton   et  al.  v.  Gipson  Woods^  Administrator 

and   heirs. 

BoKDy  Apfeax.     Costs,    Surety,    A  surety  to  a  bond  for  damages  and 
costs  given  as  required  by  law  upon  appeal  to  tbis  court  by  tbe  de- 
fendant in  a  ebancery  case,  is  only  liable  for  the  costs  incident  to  the 
appel,  and  not  for  the  costs  of  the  court  below. 


FROM    COCKE. 


Appeal    from   the   Chancery  Court   at   Newport.      H. 
C.   Smith,  Ch. 

G.   W.  Pickle  for  complainants. 

"Wm.    McFarland    and    W.    J.    McSween  for  de- 
fendants. 

Cooper,  J.,  delivered  the   opinion   of  the   C3urt. 

At   the  hearing   below   a  decree   was  rendered,  upon 
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a  settlement  of  accounts,  in  favor  of  complainants  against 
the  defendant,  James  Woods,  as  administrator  of  Gipeon 
Woods,  deceased,  for  $618.05  and  the  costs  of  the  caase. 
From  this  decree  he  prayed  an  appeal,  which  was 
granted  upon  his  giving  bond  with  security  in  the  sum 
of  $1,200,  "for  the  prosecution  of  said  appeal."  The 
bond  was  given  to  prosecute  the  appeal  with  effect,  or 
"to  pay,  satisfy  and  abide  by  the  judgment  of  this 
court  that  may  be  rendered."  The  chancellor's  decree 
was  modified  by  this  court  at  the  present  term  so  that 
the  accounts  of  tlie  parties  were  balanced,  the  com- 
plainants were  ordered  to  pay  the  costs  of  this  court, 
and  the  appellant  as  administrator  the  costs  of  the  court 
below,  including  the  costs  incurred,  upon  a  remand  for 
the  purpose,  in  supplying  certain  lost  papers.  The 
complainants  now  apply  to  charge  the  sureties  of  appeal 
with    the   costs   adjudged    against   the   appellant. 

The  recovery  below  having  been  upon  open  accounts, 
and  against  the  appellant  as  administrator,  the  bond  was 
too  broad :  Gorric  v.  Henderson,  5  Yer.,  197 ;  Banks 
V.  McDowelly  1  Cold.,  85.  In  such  a  case,  the  surety 
is  liable  to  the  extent  of  the  obligation  which  the  law 
imposes,  within  the  terms  of  the  bond,  upon  the  prin- 
cipal as  a  condition  of  his  ap{>eal :  Terry  v.  Stakelj/y  3 
Yer.,  506 ;  Sharpe  v.  Fickens,  4  Cold.,  268 ;  Nichols 
V.  Mc Combs,  2  Yer.,  83.  In  the  first  of  the  cases 
thus  cited,  decided  in  1832,  and  again  in  the  second 
case  cited,  decided  in  1867,  the  courts  held  that  the 
liability  would  only  be  for  the  costs  and  damages  in- 
cident to  the  appeal,  and  did  not  extend  to  the  costs 
of  the   court   below.       In    the    first  case,  the  appeal  was 
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by  the  complainant  in  a  chancery  suit  from  a  decree 
dismissing  his  bill  with  costs.  In  the  other,  the  appeal 
was  by  the  defendant  from  a  judgment  against  him  at 
law.  The  same  bond  was  then,  and  is  yet  required 
for  the  appeal  at  law  and  in  equity,  except  in  equity 
causes,  where  the  decree  is  for  a  specific  sum  of  money 
against  a  party  in  his  own  right,  or  where  real  estate 
is  ordered  to  be  sold:  Code,  sees.  3164,  3164a.  And 
the  bond  in  this  case  should  only  have  been  for  dam- 
ages and  costs :  Code,  sec.  3163.  A  surety  in  an  equity 
cause  even  for  costs  undertakes  with  reference  to  the 
discretionary  power  of  the  court  to  award  costs  without 
regard  to  the  result  of  the  suit :  Allison  v.  StqphenSy 
2  Head,  251;  Glaze  v.  Eaaon,  2  Yer.,  301.  But  the 
question  would  still  be  whether  any  costs  can .  he  ad- 
judged upon  an  appeal  bond  except  the  costs  incident 
to   the   appeal. 

The  liability  of  a  surety,  it  was  said  in  one  of  our 
cases,  is  limited  by  the  terms  of  his  bond.  "  Nothing 
can  be  added,  otherwise  men  would  be  bound  not  by 
the  contracts  they  have  entered  into,  but  what  the  court 
might  presume  they  intended  to  enter  into  '^ :  Nichot 
V.  MoCombsy  2  Yer.,  83.  But  in  Ogg  v.  LeivarU,  1 
Hlis,,  40,  the  contrary  was  ruled.  There  the  bond 
for  the  prosecution  of  a  chancery  suit  was  conditioned 
'^to  pay  all  costs  and  damages  that  might  be  decreed 
by  the  chancery  court.^'  The  complainant  successfully 
prosecuted  the  suit  in  the  chancery  court  to  a  decree, 
which  was  reversed  upon  appeal  by  the  defendant,  and 
the  bill  dismissed  with  costs.  And  this  court  held 
that   the  costs  of  both   the  court   below  and  of  the  ap- 
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pellate  court  might  be  adjudged  against  the  complain- 
ant and  his  surety.  The  decision  was  rested  upon  the 
provisions  of  the  act  of  1860,  ch.  120  (Rev.  Code,  sec. 
3196,  a,  b,  c).  The  first  section  of  this  act  is:  ^'In 
all  cases  of  bonds  for  the  prosecution  of  original  suits, 
or  by  appeal,  certiorari,  or  writs  of  error,  or  where 
there  is  security  taken  of  record  in  any  of  the  courts 
of  the  State,  or  before  a  justice  of  the  peace,  the  se- 
curity shall  undertake  to  pay  all  costs  that  may  be 
at  any  time  adjudged  against  his  principal,  in  the  event 
it  is  not  paid  by  said  principal."  Section  3  is:  "No 
omission  or  neglect  to  insert  the  proper  condition  in 
any  such  bonds  shall  vitiate  or  impair  the  validity  of 
the  same.''  The  court  thought  that  the  effect  of  this 
act  was  to  make"  all  sureties  mentioned  therein  liable 
for  all  costs  which  might  be  adjudged  against  their 
principal  notwithstanding  the  terms  of  the  bond,  the 
law  becoming  a  part  of  the  contract.  And  this  de- 
<!ision   has   been  since  followed. 

If  the  question  were  de  njovo,  I  should  be  inclined  to 
think  that  the  statute,  by  its  first  section,  merely  in- 
tended to  provide  that  in  any  of  the  cases  specified  the 
principal  might  be  required  to  give  a  bond  which  would 
in  terms  cover  all  the  costs  accruing  thereafter,  which 
might  at  any  time  be  adjudged  against  him,  but  that 
if  a  different  bond  was  taken  the  surety  could  not  be 
held  liable  beyond  its  terms.  The  third  section  merely 
re-enacts  what  had  always  been  the  law,  that  a  failure 
to  insert  the  proper  condition  would  not  affect  the 
validity  of  the  bond  to  the  extent  of  its  actual  con- 
ditions.      And   the  language   of  the   learned  judge  who 
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delivered   the   opinion   of  the  court   in   Deoton  v.    Mul^ 
vaney,   1   Lea,   73,   tends   to   the  same  conclusion. 

Even  in  this  view  of  the  statute  the  language  of 
the  bond  before  us  is  broad  enough  to  include  '^all 
costs  that  may  be  at  any  time  adjudged  against  the 
principal,^'  for  the  condition  is  "  to  pay  the  judgment 
of  this  court  that  may  be  rendered/'  If,,  therefore, 
the  appellant  might  be  required  to  give  a  bond  to 
cover  the  costs  of  the  court  below,  he  may  be  held 
to  have  actually  executed  such  a  bond.  But  we  are 
clearly  of  opinion  that  the  "damages  and  costs"  which 
an  appellant  to  this  court  is  required  to  give  under 
th.e  statute  are  only  the  costs  and  damages  incident  to 
the  appeal.  The  law  remains  as  it  always  has  been, 
and  the  liability  on  the  bond  is  for  costs  subsequently 
accruing. 

Motion    disallowed. 


Skeet  Dyer  v.  The  State. 

1.  Criminal  Law.     Flea  in  abcUement.    The  court  may  properly  strike 

out,  on  motion,  a  plea  in  abatement  tp  an  indictment  after  the  de- 
fendant has  gone  to  trial  on  the  merits  alone,  whether  the  plea  was 
filed  before  or  after  the  commencement  of  the  trial. 

2.  Sajcb.    Same.    A  plea  in  abatement  to  an  indictment  that  the  court 

was  opened  by  the  clerk,  the  judge  being  absent,  and  that  the  grand 
jury  were  attempted  to  be  elected,  empaneled  and  sworn  by  the  Attor- 
ney-General, is  bad. 
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3.  Same.  Sarne,  Quere,  whether  such  a  plea,  if  sufficient  in  form,  can  be 
allowed  where  the  record  of  the  court  states  that  the  grand  jury 
were  properly  elected,  empaneled  and  sworn  by  the  jadge? 


FROM  GRAINGER. 


Appeal   in   error   from  the  Circuit  Court  of  Grainger 
oounty.      J.  G.   Rose,  J. 

J.    K.  Shields  for  Dyer. 

Attorney-General  Lea  for  the  State. 

Cooper,  J.,  delivered  the   opinion   of  the   court. 

At  the  December  term,  1882,  of  the  circuit  court 
of  Grainger  county,  the  plaintiff  in  error  was  indicted 
for  a  misdemeanor.  The  record  of  the  term  shows 
that  on  the  day  fixed  by  law  for  holding  the  t€rm, 
the  court  was  opened  by  the  regular  judge,  the  other 
officers  being  present,  that  a  venire  facias  was  properly 
issued  and  returned,  and  that  from  the  jurors  sum- 
moned, the  court  "proceeded  to  as  directed  by  the 
statutes  in  such  case  made  and  provided  to  select  and 
empanel  a  grand  jury,  when  were  elected  the  following 
good  and  lawful  men,"  naming  them;  "and  the  said 
grand  jury,  having  been  duly  summoned,  elected  and 
empaneled,  were  sworn  and  charged  by  the  court,  and 
retired  to  consider  if  indictments,"  etc.  The  indictment 
was  found,  and  returned  into  court  on  the  next  day 
by  this  jury.  At  the  next  term  of  the  court,  and 
on  April  24,  1883,  the  plaintiff  in  error  filed  a  plea 
in  abatement,  that  the  grand  jury  who  found  the  in- 
dictment were  not  legally  elected,  empaneled  and  sworn; 
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that  the  regular  judge  of  the  court  was  absent,  and 
no  regular  judge  present,  and  no  attorney  at  law  elected 
to  preside ;  but  that  the  court  was  opened  by  the 
clerk,  '^and  the  said  grand  jury  attempted  to  be  elected, 
emjl^neled,  sworn  and  charged  by  the  Attorney- General 
for  the  said  judicial  circuit  (naming  him),  he  having 
no  authority  in  law  to  hold  the  court,  preside  therein, 
or  organize  the  said  grand  jury/'  On  the  same  day, 
the  defendant  was  arraigned  upon  the  indictment,  and 
pleaded  not  guilty,  whereupon  a  jury  to  try  the  issue 
joined  was  elected  and  sworn,  and  '^respited  from  ren- 
dering their  verdict"  until  the  next  day.  Then  fol- 
lows in  the  transcript  an  entry  as  of  the  same  date, 
that  the  parties  appeared  in  open  court,  and  the  At- 
torney-General moved  "  to  strike  out  the  pleas  filed  by 
the  defendant, '^  and  the  court  allowed  the  motion,  to 
which  defendant  excepted.  On  the  next  day  the  jury 
rendered  a  verdict  "that  the  defendant  was  guilty  in 
manner  and  form  as  charged,"  and  judgment  was  ren- 
dered   accordingly.       The  defendant  appealed  in   error. 

The  natural  inference  from  the  order  of  entries  as 
they  appear  in  the  transcript  would  be,  that  the  de- 
fendant first  filed  his  plea  in  abatement,  was  then 
arraigned,  pleaded  not  guilty,  and  went  to  trial  on  the 
issue  joined  in  this  plea,  and  that  afterwards  the  plea 
in  abatement  was  stricken  out  by  the  court  upon  the 
motion   of  the   State. 

In  this  view,  the  action  of  the  circuit  judge  was 
correct.  For  all  objection  to  the  election  and  quali- 
fication of  the  grand  jury  is  waived  by  a  plea  to  the 
merits,   and   going   to   trial   thereon,   even    if    a   plea   in 
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abatement  has  been  filed  but  not  acted  on:  Epperson 
V.  Siaie,  5  Lea,  291;  1  BLsh.  Crim.  Prac,  sec.  886. 
Neither  the  motion  nor  the  entry  of  the  action  of  the 
court  shows  the  ground  on  which  the  State  moved  and 
the  court  decided.  If  the  plea  in  abatement  was  filed 
afler  the  commencement  of  trial,  it  was,  for  the  same 
reason,  properly  stricken  out.  And  the  fact  that  the 
proceedings  were  on  the  same  day  would  make  no  dif- 
ference. For  the  term  is  only  of  one  day,  while  the 
order  of  time  may  always  be  shown  by  the  record,  or 
by  evidence  not  in  conflict  with  the  record,  whenever 
the   rights  of  litigants   require. 

If  the  filing  of  the  plea,  and  the. action  of  the  court 
in  striking  it  out  both  preceded  the  plea  of  not  guilty, 
then  the  question  of  the  suiHciency  of  the  plea  would 
arise.  Such  pleas,  as  this  court  has  always  held, 
must  possess  the  highest  degree  of  certainty  known  to 
the  law  in  every  particular.  They  must  exclude,  by 
proper  allegations,  every  legal  intendment  or  conclusion 
that  might  otherwise  have  been  made  against  ^  them : 
State  V.  Wills,  11  Hum.,  222;  State  v.  Bryant,  10 
Yer.,  527;  State  v.  Deason,  6  Baxt.,  511.  The  plea 
does  aver  broadly  that  the  grand  jurors  were  not 
legally  elected,  empaneled  and  sworn,  which  is  only 
the  averment  of  a  conclusion,  not  of  facts  from  which 
the  court  may  draw  its  own  conclusion :  Daniel  v. 
State,  3  Heis.,  257;  State  v.  Jackson,  3  Leg.  Rep., 
301.  But  the  draftsman  undertakes  to  state  the  facts 
on  which  he  intends  that  his  general  averment  shall 
be  considered  as  resting.  These  facts  are  that  the 
regular    judge    was    absent    at    the     beginning    of    the 
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term,  sad  the  court  was  opened  by  the  clerk ;  that 
while  there  was  no  judge  present,  ^'the  grand  jury 
was  cUtewpted  to  be  elected,  empaneled,  sworn  and 
charged^'  by  the  Attorney- General.  The  language  may 
mean  that  the  Attorney-General,  after  th^  clerk  had 
opened  the  court  and  before  any  qualitied  judge  had 
taken  the  bench,  attempted  to  empanel  the  jury^  that 
is^  went  through  the  forms,  perhaps  in  jest,  used  in 
such  cases.  In  this  view,  the  plea  was  clearly  insuf* 
ficient,  for  it  does  not  necessarily  negative  the  selection 
of  the  jury  properly  when  the  judge  did  take  the 
bench. 

If,  indeed,  the  grand  jury  were  elected,  empaneled 
and  sworn  by  the  Attorney-General,  and  not  by  the 
presiding  judge,   the   proceeding   was  clearly  illegal. 

Persons   deprived    thereby   of  one   of  the  safe- guards 

thrown  about   them   by   the   laws  ought,  it  would  seem, 

to  have  some  remedy.      The  record  of  the  court  shows, 

however,    that    the    grand    jury   were   properly   elected, 

empaneled   and    sworn.       The    defendant,    by    his    plea, 

seeks   to  impeach    the    verity   of    the    record.       If    the 

defendant  may  do  this,  because  there  is  no  other  remedy 

open   to   him,   by   plea   in   abatement,   he   ought,    by  his 

plea   to   negative  every   reasonable    intendment   in   favor 

of  the   record.       He  ought,   therefore,   to   have   averred 

that  the  grand  jury  were  not  in  fact  elected,  empanele, 

and   sworn   at  all    by  the  presi<ling  judge,  and  that   the 

minutes    of   the    court     were    fraudulently    made   up   in 

their  present  form  contrary  to  the   truth.      In  this   view 

also,    the   plea   is  wanting  in   the  required  certainty,  and 

was    properly   stricken   out. 
33— VOL.  11. 
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By  statute  it  is  made  the  duty  of  every  judge  in 
this  State  to  attend  and  hold  his  courts  at  the  time 
prescribed  by  law:  Code,  sec.  4220.  Minutes  of  the 
proceedings  of  the  court  are  required  to  be  ktpt  by 
the  clerk :  Code,  sec.  4040,  sub-sec.  4.  And  these 
minutes  are  to  be  read  in  open  court  every  morning, 
and  signed  by  the  judgev  Code,  sec.  4101.  These 
minutes  are  thus  made  the  highest  evidence  of  what  is 
done  in  the  court,  and,  so  far  as  they  are  records  of 
judicial  proceedings,  import  absolute  verity,  and  are  con- 
clusive unless  attacked  for  fraud :  Conway  v.  Brovm^  5 
Heis.,  237 ;  Smith  v.  State,  9  Hum.,  10.  A.  plea  alleg* 
ing  matter  contrary  to  the  record  is  bad :  1  Bl-h.  Cr. 
Pr.,  sees.  885,  1346.  And  the  record  may  therefore 
be  looked  to  in  passing  upon  the  sufficiency  of  a  plea, 
for  it  would  be  useless  to  allow  it  when  the  only 
evidence  admissible  upon  issue  taken  would  be  the  record 
itself:  State  v.  Gollina,  6  Baxt.,  151;  Turk  v.  State, 
7   Ohio,   240. 

In  England,  indictments  found  by  inferior  tribunals 
were  taken  up  to  the  Kiog^s  Bench  by  ceitiorariy  ac- 
comj>ained  by  a  caption  which  was  a  historical  state- 
ment by  the  clerk  of  the  inferior  court  of  the  selec- 
tion of  the  jury,  and  finding  of  the  indictment :  Mc- 
Clure  V.  State,  1  Ter.,  206,  216;  State  v.  Longy  1 
Hum.,  386.  Under  this  system  a  plea  lay  to  the 
qualification  of  the  grand  jury.  We  have  followed  the 
Engli-h  law  without  noticing  the  effect,  if  any,  of  a 
change  of  system :  Bennet  v.  State,  M.  &  Y.,  133  ; 
State  V.  Duncan,  7  Yer.,  271;  State  v.  Baker,  4l  Hum., 
12;     State   v.  Deason,   6   Baxt.,   511.       Tue    actual    de- 
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cisions,  it  is  believed,  have  been  where  a  juror  was 
averred  to  be  deficient  in  some  prescribed  qualification, 
disqualified  by  relationship  to  the  prosecutor  or  the 
party,  or  not  in  fact  selected  as  a  juror,  averments  not 
necessarily  contrary  to  any  positive  finding  of  the  record. 
The  usual  recital  that  the  jurors  are  "good  and  lawful 
men,^'  is  rather  the  statement  of  a  conclusion  than  of 
a  fact,  and  the  qualification  of  the  jurors  is  not  in 
reality  tried.  But  the  grand  jury  is  required  to  be, 
and  is  elected,  empaneled  and  sworn  by  the  court,  and 
an  averment  otherwise  is  necessarily  contrary  to  the 
record.  There  may  be  some  doubt,  therefore,  whether 
the  plea  before  us  falls  within  the  principle  of  our 
decisions.  But  it  is  not  now  necessary  to  decide  the 
point. 

Affirm  the  judgment. 


J.  E.  Story  v.  J.  H.  Walker. 

£x£MPTioK.  Mechanics  took,  Fhotographen,  A  photographer  is  not  a 
mechanic  within  the  meaning  of  the  statute  which  exempts  from 
execution  in  the  hands  of  each  mechanic,  etc.,  one  set  of  mechanic's 
tools. 


FROM   GRAINGER. 


Appeal   in   error  from  the  Circuit  Court  of  Grainger 
coanty.      J.  G.   Rose,  J. 
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JoHK  K.  Shields  and  J.   L.   Booebs  for  Story. 

G.  W.  Pickle  for  Walker. 

CooPEB,  J.,  delivered   the  opinion   of  the  court. 

By  statute:  ^^ There  is  also  exempt  from  eKoeutioii, 
ia  the  baods  of  each  meohanio  in  the  State  who  is  esi- 
gaged  in  the  pursuit  of  his  trade  or  oecupation^  out 
set  of  mechanic's  tools^  such  as  are  usual  and  neoee- 
aary  to  the  pursuit  of  his  trade.''  Walker  baviag 
lecovered  a  judgment  against  Story^  who  was  a  pho^ 
tographer,  caused  an  execution  thereon  to  be  levied  4mi 
n  set  of  photographer's  instruments  and  outfit,  the 
property  of  Story,  consisting  of  a  photographic  tent, 
and  the  usual  tools  and  instruments  used  by  an  artist 
or  photographer  in  taking  pictures,  such  as  bins,  camera 
\>oXf  camera  stand,  head-rest,  bath  bolder,  etc.,  worth 
less  than  fifty  dollars  in  all.  The  parties  made  up  an 
agreed  case  in  writing,  setting  out  the  foregoing  fnota, 
and  submitted  the  same  to  the  circuit  court.  The 
circuit  judge  held  that  the  articles  levied  on  were  not 
exempt  from  execution  under  the  statute,  and  Story 
appealed  from  his  judgment.  The  Referees  have  re- 
ported  in   favor  of  an   affirmance. 

The  Legislature  of  this  State  has  not  treated  pho- 
tographers as  mechanics,  but  as  photographic  artists, 
and  subjected  their  avocation  to  a  privilege  tax:  Rev, 
Code,  sec.  553  a,  sub-sec.  29,  and  subsequent  statutes. 
The  exemption  act  first  above  quoted  exempted  also 
^to  each  mechanic,  who  is  the  head  of  a  family,  fifty 
dollars  worth    of   lumber    or    material."      The    amount 
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of  this  exemption  has  since  been  increased  to  two  hun- 
dred dollars  Worth  of  lumber  or  material^  ''or  products 
of  his  labor^   either  in  a  finished   or  unfinished  state  ^^: 
Act  of  1879^  ch.   59.      The  words  of  the    statutes   of 
exemptions  were  used,  and   intended  to  be  understood 
in.  their  usual    and    popular    sense.      A  mechanic^  en- 
i;aged   in  the  pursuit  of  his  trade,  is  a  workman   em- 
ployed  in   shaping  and  uniting  materials,  such  as  wood, 
metal,   etc.,  into    some    kind   of   structure,   machine,   or 
'Other   object,  requiring    the    use    of   took.      The    tools 
mfist   be   such   as  are   used    by   the    workman  to  shape 
or   change  the  sur&ce  of  lumber   or  other   material,  or 
create   an   object  by   manual    labor:     Freeman    on   Ex., 
see.  226.      The  photographer  is  an  artist,  not  an  artisan, 
who   takes  impressions  or  likenesses  of  things  and  per- 
sons on  prepared   plates  or  surfaces.       He   is  no  more 
a   mechanic   than    the    painter    who,    by   means    of   his 
pigments,   covers  his   canvas   with  the  glaring  images  of 
natural    objects.       And    his    tent,    bins,    camera    stand 
camera  box,   head-rest,   bath   holder,  etc.,   are  no    more 
tools,   within   the   meaning   of  the   exemption  laws,  than 
the   tent,  stool,   easel,   hand- rest,  brushes,   pigment   box, 
and   paints,   glaze,   etc.,  of  the  painter.      The  exemption 
was   not  intended    to   extend   to  these   artists,   and  their 
tools  of  trade. 

The  judgment  of  the  circuit  court  must  be  affirmed. 
The  costs  below  should  have  been  divided  under  the 
Code,  section  3453.  But  the  record  does  not  show 
any  objection  to  the  judgment  rendered,  under  these 
circumstances,  we  think  that  the  entire  costs  of  the 
cause  should  now  be  equally  divided  between  the  parties. 
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7,1,^  Nancy  Sharps  v.  Greene  Allen  et  al. 

•no  1681 

1.  CHA17CBSY  Fleadikos  AiTD  PRACTICE.    DismUsol  of  swi  out  oj  term, 

Bj  statute  a  suit  in  chancery  may  be  dismiseed  in  writing  out  of  term 
as  well  as  in  term,  and  the  dismissal,  when  established  bv  proof,  with 
or  without  contest,  will  relate  back  to,  and  be  operative  from  the  daj 
of  its  execution. 

2.  Same.    Attomey'a  lien.    Neither  the  attorney  of  the  party  who  dis- 

misses a  suit,  nor  third  persons  although  parties  to  the  suit,  are  en- 
titled to  resist  the  dismissal,  but  if  the  attorney  or  third  person  has 
previously  acquired,  either  by  decree  or  lien,  an  interest  in  the  sub- 
ject-matter of  litigation  which  the  law  recognizes,  that  interest  will 
not  be  affected  by  the  dismissal,  and  may  be  asserted  by  proper  pro- 
ceedings. 

3.  Same.    Same.    By  a  bill  filed  to  recover  a  distributive  share  of  the 

estate  of  a  decedent  against  devisees  upon  the  ground  that  the  dece- 
dent died  intestate  as  to  the  part  of  the  estate  sued  for,  without  at- 
tachment or  other  impounding  process,  the  property  sued  for  is  not 
placed  in  cusiodia  legis,  and  the  counsel  of  the  claimant  acquires  no 
lien  until  declared  on  the  recovery. 

4.  Same.    Appeal  does  not  lie.     When.    An  appeal  does  not  lie  from  an 

order  overruling  a  plea  as  insufficient. 


FROM    COCKE. 


Appeal   from   the   Chancery  Court  at  Newport.      H. 
C.  Smith,  Ch. 

H.   H.  Ingersoll  and  J.  P.  Evans  for  petitioners. 

Wm.    McFarland,    W.    S.    Dickson    and   G.    W. 
Pickle  for  defendants. 

Cooper,   J.,   delivered  the   opinion  of   the  court. 

About  the   month    of  January,   1876,   G.   W.  Allen 
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died  in  Cocke  county  without  wife  or  child,  leaving 
as  his  heirs  and  distributees  at  law  one  brother,  four 
sisters,  and  the  children  of  one  deceased  brother  and 
of  two  deceased  sisters.  G.  W.  Allen  left  a  last  will 
which  was  duly  proved  and  recorded  after  his  death, 
and  of  which  his  surviving  brother  was  appointed  and 
qualified  as  executor.  The  only  devises  and  bequests 
of  the  will  were  made  to  «this  brother  and  two  of  the 
sisters.  Nancy  Sharpe,  the  original  complainant  in 
this  ease,  was  one  of  the  sisters  of  the  testator  not 
provided  for  by  the  will.  She  filed  her  bill  against 
the  executor  and  devisees  claiming  that  the  will  only 
disposed   of    a    part    of    the    testattor's  ^rty,   and 

seeking   to  hold   them     liable    for    the    residue    of   the 
property    which   they  had  taken  possession  of  under  the 
will.       The   other   heirs  and  distributees  were  made  de- 
fendants   to    the    bill,    the     children    of    the    deceased 
brother   and   sisters   by    describing  them  as  the  children 
of    the   brother   or  sister  named,  whose  names   and    res- 
idences   were    unknown.       The   devisees  of  the  will  de- 
murred  to    the     bill    upon     the    ground,    in   substance, 
that    the    will    devised    to    them    all    the   property   of 
which    the   testator     died    siezed    and    possessed.       The 
chancellor  overruled  the  demurrer,  and  this  court,  upon 
appeal,   aflBrmed   his   decree,    and    remanded    the    cause 
lor   further    proceedings.       The    decision   was    put   upon 
the    ground   that   the  will   of   G.    W.    Allen    only    dis- 
posed   of    the    property    which   the   testator   owned   at 
the  date   of  its   execution,   and    that   the   deceased   died 
intestate   as   to    after   acquired   property.       The   opinion 
of  this  court  is  reported  in  Sharpe  v.  Alleiiy  5   Lea,  81. 
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Shortly  after  the  remand,  and  on  January  28^  1881, 
the  complainant,  Nancy  Sharpe,  entered  into  a  com- 
promise agreement  with  the  devisees  under  the  will 
of  G.  W.  Allen,  of  all  the  matters  of  litigation  be- 
tween them  growing  out  of  t|;ie  provisions  of  the  will 
and  relating  to  the  testator's  estate.  And,  in  accord* 
ance  with  the  terms  of  compromise,  she  gave  to  the 
devisees  a  written  instrument  of  that  date  stating  the 
facts,  and  reciting  that,  in  consideration  of  the  com* 
promise,  she  dismissed  her  pending  suit,  and  released 
the  devisees  from  all  right  of  action  against  them  in 
reference  to  the  will  or  the  estate  of  G.  W.  Allen. 
On  February  28,  1881,  which  was  the  first  day  of 
the  next  term  of  the  chancery  court  in  which  her  suit 
was  pending,  the  devisees  presented  this  writing  to  the 
court  and  moved  to  dismiss  the  suit.  On  the  same 
day,  the  children  of  Margaret  Nichols,  deceased,  who 
was  a  sister  of  G.  W.  Allen,  entered  their  appearance 
in  the  suit,  and  filed  an  answer  and  cross  bill,  in 
which  they  admitted  the  facts  alleged  in  the  original 
bill,  and  asked  for  the  same  relief.  On  the  next 
day,  the  devisees  introduced  proof  of  the  execution  by 
the  complainant  of  the  instrument  of  dismissal  and 
release.  On  the  second  day,  O.  C.  King,  the  counsel 
of  the  complainant,  in  the  filing  and  prosecution  of 
her  bill,  filed  his  petition  in  the  cause,  claiming  a  lien 
on  the  property  in  litigation  for  his  professional  ser- 
vices, and  resisting  the  dismissal  of  the  bill  upon  this 
ground.  On  the  next  day,  March  3,  1881,  the  cause 
was  heard  upon  the  motion  of  the  devisees  to  dismiss 
the   bill  by  virtue  of  the  compromise  and  written  order 
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of  the  complainant,  whieh  motion  ^mus  opposed  by  O. 
C.  King  and  the  children  of  Margaret  Nichols.  The 
caoee  was  also  heard  at  the  same  time  upon  the  mo* 
tion  of  the  devisees  to  dismiss  the  petition  of  O.  C. 
King  because  it  did  not  show  that  he  had  the  lien 
claimed.  The  chancellor  overruled  both  motions*  The 
devisees  then  entered  their  appearance  to  the  petition 
and  cross- bill,  and  were  allowed  time  to  make  defense. 
They  afterwards  demurred  to  the  petition  and  cross- 
bill, and  their  demurrers  were  overruled.  They  then 
filed  a  plea  to  the  cross-bill,  which  was  set  for  hearing 
on  its  sufficiency,  and  held  by  the  chancellor  to  be 
insufficient.  The  action  of  the  chancellor  upon  the 
demurrers  and  the  plea  is  embodied  in  one  entry, 
which  recites  the  filing  of  the  plea  after  the  demurrer 
to  the  cross-bill  had  been  overruled.  "  From  which 
decree,'^  says  the  entry,  the  devisees  pray  an  appeal, 
which  is  granted  upon  their  giving  bond  with  security, 
and  the  same  was  accordingly  executed.  The  bond 
in  the  record  recites  the  filing  of  the  demurrers  and 
the  plea  in  bar,  and  the  action  of  the  court  thereon, 
and  appeal  as  above.  The  Referees  have  reported  in 
favor  of  the   affirmance   of  the   chancellor's  decree. 

It  was  held  at  an  early  day,  in  this  State,  that 
the  consent  of  the  court  was  necessary  to  the  dismissal 
of  a  suit  in  equity,  and  therefore  no  dismissal  could 
be  had  in  vacation:  Stewart  v.  Hall,  2  Tenn.,  179. 
Afl^erwards,  by  the  act  of  1826,  ch.  28,  brought  for* 
ward  into  the  Code,  sec.  3199,  suits  were  authorized 
to  be  dismissed  in  writing  out  of  term  time  as  well 
as   in   term.       By   virtue   of  this  statute,  a  dismissal  of 
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a  suit  in   vacation   puts  an  end  to  the  suit^  and  termi- 
nates the  control   of   the   court  over  it  as  fully  as   if 
made   in    term    time.      The   jurisdiction  of    the  court 
over  the  cause  ceases    except   to   render   judgment  for 
costs,   or  to   make  such   orders  as  may  be  necessary  to 
give  effect   to  the  dismissal:     Thompson  v.   Thompsorij  3 
Head,   527.      The   validity  of  the  order  may,  of  course, 
be   contested   and   determined:     Stanton  v.   Houston^  12 
Heis.,   265.       But  if  genuine   and   fair,   neither  the  at- 
torney of  the   party    nor   third  person,  although  parties 
to   the   suit,   can   resist   a   dismissal :      Yoakley  v.   HaW" 
ley,   5   Lea,    670;     Stephens  v.    Railroad,    10   Lea,   448; 
Johnson    v.    Story ,     1    Lea,    114;     Clement   v.   State,    1 
Leg.    Rep.,    261.       If  the   attorney   or  third  person  has 
previously   acquired    an    interest  ^in    the    subject-matter 
of  the   litigation,    that    interest    cannot   be   aflected    by 
the   dismissal,   and   may    be   asserted   by  proper  judicial 
proceedings.       This    is   the    principle    upon    which     the 
decision    of    Pleasants    v.     Kortrecht,    5    Heis.,    694,    is 
rested,    although    it  is   very    doubtful  whether  the   prin- 
ciple  was   properly   applied   to    the    facts   of   that   case. 
The  compromise  and  consequent  dismissal  in  writing 
by   tlie   complainant   of   her   suit   in   the   case  before  us 
were   made   on   January   28,    1881,  and  took  effect  from 
that   date.       It   was    of    no    consequence    to   the    rights 
of  the   parties   to   this   contest   whether  the  proof  of  its 
execution   was   made   on   the    first  or  second  day  of  the 
ensuing   term   of  court,   or    before    or    after   the    filing 
of  the   lawyer's   petition   and   the   cross-bill   of  the    de- 
fendants.      When  established  by  proof,  with  or  without 
contest,   the   dismissal    in    writing  would  relate  back  to, 
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and  be  operative  from  the  day  of  it«  execution.  It 
was  the  dtrty  of  ^e  oonrt,  as  Boon  as  the  proof  was 
made,  to  make  the  necessary  orders  to  carry  the  dis- 
missal into  effect  so  far  as  the  complainant  was  con- 
cerned. If  other  persons  had  rights  in  the  subject- 
matter  of  litigation  or  in  the  suit,  which  the  law  would 
recognize,  they  might  be  enforced,  and  would  not  be 
affected   by   the   dismissal. 

The  children  of  Margaret  Nichols  do  claim  that  by 
virtue  of  the  decision  of  this  court  construing  the  will 
of  G.  W.  Allen,  they  have  acquired  an  interest  in 
the  property  in  controversy  as  to  which  the  deceased 
died  intestate,  and  that  they  are  entitled  to  prosecute 
the  suit  for  their  benefit.  The  facts  do  raise  the 
question  whether  the  decree  of  this  court  overruling 
the  demurrer  to  the  bill,  under  the  circumstances,  the 
appeal  having  been  taken  for  the  purpose  of  having 
the  will  construed  and  the  remand  having  been  made 
with  direction  to  the  court  below  to  proceed  in  ac- 
cordance with  the  opinion  of '  this  court,  is  not  such 
a  decree  or  decretal  order  as  will  entitle  any  of  the 
defendant  distributees  to  enforce  it.  Another  question 
in  favor  of  these  parties  is  also  raised,  and  that  is 
whether  the  court  would  not  treat  the  cross  bill  as  an 
orijj^inal  bill  for  the  enforcement  of  their  independent 
rights.  The  authorities  on  this  subject  are  cited  in 
the  last  edition  of  Dan.  Ch.  Pr.  But  the  case  is 
not  properly  before  us  for  the  determination  of  these 
questions.  The  devisees  did'  not  appeal  from  the 
decree  overruling  their  demurrer  to  the  cross- bill,  as 
they   might  have   done   by  statute  with   the  permission 
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4>{  the  chancellor.  They  filed  &  plea  to  the  cro0»* 
hil),  and  have  appealed  from  the  decree  holding  tiial 
plea  insufficient.  Bach  a  decree  is^  of  coarse^  not  a 
final  decree  from  which  an  appeal  lies  for  the  defend** 
ants  had  the  right  to  answer  the  allegations  of  the 
bill  in  a  given  time:  Code^  sec.  4395.  Nor  is  it 
sach  a  decree  as  can  be  appealed  from  by  consent  of 
the  chancellor:  Code,  sec.  3157.  The  appeal  from 
this  part  of  the  chancellor's  decree  most  be  dismissed 
as  improvidently  granted^  at  the  cost  of  the  appellanta. 
The  appeal  from  the  decree  overruling  the  demurrer 
of  the  appellants  to  the  petition  of  King,  the  attorney, 
is  within  the  statute.  The  petition,  conceding  upon 
its  face  that  Nancy  Sharpe  had  entered  into  the  com* 
promise,  and  executed  the  writtep  dismissal  in  question, 
and  stating  the  facts,  rests  its  equity  upon  the  assert 
tions  that  by  the  bill  and  the  proceedings  themselves^ 
the  estate  of  6.  W.  Allen  was  in  custodia  legia,  and 
that  petitioner  had  acquired  a  lien  on  the  share  of 
his  client  in  the  estate 'for  the  payment  of  his  fees. 
The  demurrer  of  the  devisees  squarely  calls  in  ques- 
tion the  correctness  of  these  assumptions.  The  bill 
does    not    seek    to    attach    any   property,   nor   docs    it 

• 

impound  the  property  by  injunction,  or  other  process^ 
Nothing  has  been  brought  actually  in  custodia  legia. 
And  the  lien  of  an  attorney  for  professional  services 
in  such  a  case  has  no  existence  until  declared  upon 
the  final  recovery.  The  counsel  has  fairly  earnedj 
and  is  justly  entitled  to  compensation  for  services  froni 
his  client.  But  he  has  acquired  no  lien  on  anj 
property   which   can   be  enforced  against  the  appellants* 
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The  chaneellor's  decree  must  be  reversed  ia  this  branch 
of  the  case,  the  demurrer  to  the  petition  sustained^ 
and  the  petition  dismissed  as  to  the  appellants,  with 
cost«. 


East  Tennessee,  Virginia   &  Georgia  Rau^boad 
Company  v.  Burneti^^s  Executobs. 

Bailboaixs.  Qmdemnalion  of  land.  Interest.  Pleadings  and  praetiee.'.  Where 
petition  vas  filed  under  section  1326,  et  aeq,^  of  the  Code,  to  have  dam- 
ages assessed  to  plaintiff  bj  reason  of  the  road  passing  over  peti- 
tioner's land,  and  after  years  of  delay  in  litigation,  commissioners  or 
a  jury  were  appointed  by  the  circuit  court  to  assess  damages,  no  di- 
rections being  given  as  to  interest,  the  jury  fixed  the  damages  and 
made  their  report,  which  was  excepted  to  because  no  interest  was  al- 
lowed. Heldy  the  case  was  not  tried  as  a  jury  case,  but  the  court  acted 
on  the  report  and  the  facts  therein  stated  as  in  equity,  and  the  action 
of  the  court  does  not  have  the  effect  of  the  finding  of  a  jury,  and  that 
interest  might  be  allowed. 


FROM    CX>CKB. 


Appeal   in   error   from   the   Circuit   Court   of    Cocke 
ooanty.      J.   G.   Rose,  J. 

W.   M,   Baxter  and   Geo.  Brown   for   Railroad. 

Wm.    McFarland    and    G.   W.   Pickle  for   Exec- 
ator& 
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Freeman,   J.,  delivered   the  opiDion   of  the  court. 

At  a  former  day  of  this  term,  this  case  was  af- 
firmed from  the  bench  by  the  court,  with  the  modi- 
fication sustaining  exception  of  Burnett^s  executors, 
allowing  interest  on  the  amount  recovered  as  damages 
from  the  period  thus  fixed,  to- wit,  from  the  time 
Burnett  ceased  to  be  compensated  for  interest  by  the 
use   of  a   free   pass   on    the   road. 

A  petition  for  modification  of  the  judgment  then 
rendered  is  presented,  as  to  the  question  of  interest 
alone.  It  is  urged,  that  inasmuch  as  the  circuit  judge 
did  not  allow  interest,  his  finding  is  like  the  finding 
of  a  jury  on  this  question,  or  the  finding  of  the  court 
in  a  cuse  submitted  without  a  jury,  in  which  the  find- 
ing of  the  jury  or  court,  in  a  matter  of  discretion  would 
not    be   controlled. 

This  is  certainly  the  rule  in  the  cases  indicated, 
where   the   case    is   tried    according   to   the  common  law. 

Was  this  such  a  case  ?  The  fiicLs  are,  that  a  pe- 
tition, under  sections  1326,  et  seq.y  was  filed  to  have 
damages  assessed  to  plaiutifi^  by  reason  of  the  road 
passing  over  petitioner's  land,  after  a  number  of  years 
of  delay  in  litigation,  the  case  having  been  brought 
to  this  court  and  remanded,  commissioners  or  a  jury 
was    appointed    by    the   court   to   assess   said   damages. 

In  the  decree  appointing  the  jury,  there  are  hpecific 
directions  given  as  to  the  rules  of  law  governing  them 
in  such  cases,  but  the  question  of  interest  on  the 
damages  is  not  mentioned  at  all,  but  pretermitted.  The 
jury    having    no    directions    on    the    subject,   fixed    the 
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damages  and  made  their  report.  This  report  was  ex- 
cepted to  by  petitioner,  because  interest  was  not  al- 
lowed, and  the  exception  overruled.  Defendant  appealed, 
and  petitioner  prosecutes  a  writ  of  error  to  reverse  the 
holding  as   to   interest. 

The  case  was  not  tried  as  a  jury  case,  but  in  the 
form  it  stands  before  us  in  the  record,  is  in  the  nature 
of  a  proceeding  in  equity,  with  exceptions  to  the  report 
of  a  master.  The  court  simply  acted  on  the  report 
of  the  commissioners,  and  on  the  facts  therein  shown, 
in  overruling  the  exceptions.  There  had  been  no  ap- 
peal as  provided  for  by  sections  1342  and  1343,  in 
which  case  a  jury  trial  is  to  be  had,  or  such  a  trial, 
and  reinvestigation  of  the  facts  on  testimony  adduced 
by  the  parties  before  the  court  as  in  other  cases,  a 
jury  being  waived.  On  this  state  of  the  case  we  hold 
the  action  of  his  Honor  does  not  have  the  eflFect  of 
a  finding  by  a  jury,  and  is  subjected  to  revision  as  in 
other  cases  of  exceptions  to  the  report  of  a  master. 
We  think  this  a  proper  case  where  interest  should  be 
allowed;  certainly  there  is  nothing  shown  in  the  record 
that   forbids   such   an   allowance. 

We  therefore  hold  the  former  judgment  of  this  court 
correct,   and   dismiss   the   petition. 
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James  Hodge  v.  The  State. 

Gbihihai<  Law.  OrueUy  io  animals.  A  person  has  the  right  to  protect 
his  premises  against  the  depredations  of  mischievous  dogs,  and  for 
that  purpose  to  use  such  means  as  are  reasonably  necessary,  and  if 
the  depredating  animal  is  thereby  caught  in  a  steel-trap  and  muti- 
lated, it  would  not  be  needless  torture  or  mutilation  under  the  statute. 


FKOM   KNOX. 


Appeal  in  error  from  the  Criminal  Court  of  Knox 
county.       M.   L.   Hali^,  J. 

J.   C.   J.    Williams  for  Hodge. 

Attorney-General  Lea   for  the  State. 

CooKB,    8p.  J.,  delivered   the   opinion   of  the   court. 

The  plainti£f  in  error  was  indicted  and  convicted 
under  the  act  of  1881,  ch.  169,  enacted  for  the  pre* 
vention   of  cruelty   to  animals. 

The  first  section  of  said  act  is  as  follows :  ''If 
any  person  shall  overdrive,  overload,  torture,  torment, 
deprive  of  necessary  sustenance,  or  cruelly  beat,  or 
needlessly  mutilate,  or  kill,  or  cause  or  procure  to  be 
overdriven,  overloaded,  tortured,  tormented,  or  deprived 
of  necessary  sustenance,  or  to  be  ♦  cruelly  beaten,  or 
needlessly  mutilated  or  killed,  as  aforesaid,  any  living 
creature,  every  such  offender  shall,  for  every  such 
offense,   be    guilty   of    a    misdemeanor.^'       And    by    the 
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13th  section  of  said  act,  the  words  "to^jre,  tormeDt 
or  cruelty  shall  be  held  to  include  every  act,  omis- 
sion or  neglect  whereby  wnjustifiohle  physical  pain,  suf- 
fering or  death  is  caused  or  permitted,  *  *  but 
nothing  in  this  act  shall  be  construed  as  prohibiting 
the   shooting  of  birds   for   human   food.'' 

The  indictment  charged  in  substaqce  that  the  de- 
fendant unlawfully  and  needlessly  mutilated  a  dog,  the 
property  of  one  Garner,  by  setting  a  steel- trap  in  a 
bucket  of  slop,  and  exposing  the  same,  whereby  said 
dog  was  caught  in  said  trap  by  the  tongue,  which 
was  torn  out,  and  great  pain  and  torture  unlawfully 
and   needlessly   inflicted   upon   said   animal. 

The  proof  showed  that  the  defendant  had  been  for 
some  time  annoyed  by  a  dog,  or  some  other  animal, 
invading  his  premises  at  night,  and  breaking  up  the 
nests  of  his  hens,  sucking  the  eggs,  disturbing  his 
poultry,  etc.  That  he  suspected  a  dog  that  belonged 
to  his  father  as  being  the  depredator,  but  that  he  had 
no  suspicions  against  this  dog  of  the  prosecutor,  who 
lived  about  a  quarter  of  a  mile  distant  from  him. 
That  these  depredations  continuing,  he  borrowed  a 
steel-trap,  and  set  it  in  a  bucket  of  slop,  placed  it 
in  his  garden,  and  tied  the  trap  with  a  cord  to  a 
post  of  the  fence.  That  he  did  so  expecting  to  catch 
the  dog  belonging  to  his  father.  That  during  the 
night  the  prosecutor's  dog  was  caught  in  the  trap  by 
the  tongue,  which,,  or  a  part  of  it,  was  torn  out,  and 
was  found  lying  by  the  trap.  That  the  doii;  is  mu- 
tilated   thereby,    and    unable   to    eat   without   great  waste 

of    his    food,   cannot    bark    as    formerly,   is    very   poor,. 
34— VOL.  11. 
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and  very  much  injured;  and  that  he  was  a  very  val- 
uable  dog.       So   says  the   prosecutor. 

The  testimony  further  showed  that  this  valuable 
dog  was  in  the  habit  of  running  about  at  nighty  and 
invading  and  depredating  upon  the  premises  of  per- 
sons living  ii)  the  neighborhood.  That  he  had  been 
repeatedly  seen  at  night  around  the  houses  and  upon 
the  premises  of  persons  living  at  the  distance  of  a 
mile  or  more  from  the  prosecutor,  and  that  he  raised 
disturbances  on  their  premises  by  fighting  the  dogs 
belonging   to  them. 

He  was  a  large  dog,  and  one  witness  states  that 
he  shot  at  him  or  towards  him  one  night  for  the 
purpose  of  scaring  him  away.  Another  witness  states 
that  upon  one  night  when  he  saw  this  dog  about  his 
premises,  a  turkey-hen  which  he  had  setting  had  her 
nest  br(»ken  up,  and  the  eggs  were  gone  next  morn- 
ing. The  testimony  fully  showed  that  this  dog  had 
a  bad  character  for  prowling  about  through  the  neigh- 
borhood   at   night. 

His  Honor,  the  trial  judge,  after  instructing  the 
jury  that  "  tearing  out  the  tongue  of  an  animal  need- 
lessly, that  is,  without  necessity,  or  unnecessarily  caus- 
ing it  to  be  done,  would  amount  to  such  torture  and 
needless  mutilation  of  the  animal  as  are  prohibited  by 
the  statute,"  further  instructed  them  that  "  if  a  party 
set  a  trap  or  other  inj^trument,  though  it  may  be  to 
take  some  particular  dog  or  other  animal,  and  so  bait 
it  as  to  be  likely  to  lure  and  draw  other  dogs  or 
animiils  into  danger  of  the  trap,  and  some  other  dog 
or   animal   should   thereby   be    lured   or   drawn,   and    h% 
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injured  by  the  trap  or  other  instrument,  these  are  cir- 
cumstances that  the  jury  may  look  to  in  connection 
with  all  the  evidence  in  the  case  to  determine  whether 
the  injury  to  the  animal  was  needlessly  caused  or  not. 
We  do  not  think  this  was  a  sufficiently  full  or  cor- 
rect exposition  of  the  law  as  applicable  to  the  facts 
disclosed  by  this  record.  The  testimony  showed  that 
the  premises  of  the  defendant  had  been  nightly  in- 
vaded for  a  considerable  length  of  time,  his  poultry 
disturbed,  and  their  nests  destroyed  by  some  animal 
he  supposed  to  be  a  dog,  and  that  for  the  purpose 
of  capturing  it  he  set  the  trap  in  the  manner  above 
stated  in  his  own  garden,  upon  his  own  premises. 
There  can  be  no  doubt,  we  think,  that  in  doing  so 
his  object  was,  by  catching  the  animal,  to  protect  his 
property  and  relieve  his  premises  from  these  depreda- 
tions, and  not  for  the  purpose  of  inflicting  needless 
torture  upon  the  animal.  There  was  no  testimony 
going  to  show  that  the  slop  used  by  the  defendant 
was  such  as  was  calculated  or  likely  to  lure  dogs  or 
other  animals  away  from  the  premises  where  they  be- 
longed on  to  his  premises  or  within  his  enclosures. 
That  this  dog  was  the  animal  that  had  been  making 
these  nightly  incursions  and  depredations  upon  these 
premises  can  scarcely  admit  of  a  doubt.  The  defend- 
ant had  a  right  to  protect  his  premises  against  such 
invasions,  and  to  adopt  such  means  as  were  necessary 
for  that  purpose.  And  if  a  night-prowling  dog,  in 
the  habit  of  invading  premises  and  breaking  up  hen's 
nests,  and  sucking  the  eggs,  while  so  transgressing  is 
caught   in   a   steel- trap,    though    set    by    the    owner   for 
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that   purpose,   and    thus    suffers  pain   or  mutilation,   we 
are  not   prepared   to  say  that  it  would   be  needleas  tor- 
ture  or   mutilation   within   the   meaning   of   the   statute. 
A   literal    construction   of   this    act  would    seem   to   in- 
dicate  that   no  one   is  permitted   to    kill   or  wound  anj 
living    creature,     however     noxious,    even    a    blackbird 
or  a    crow,    or    a    skunk    or  a  serpent,    unless     under 
some  necessity,  without  being  guilty  of  a  penal  offense. 
We   do    not    understand    such    to    be    the    meaning  of 
this  act.       Whilst  its  object  was   to   prevent  cruelty  to 
animals,   and   was    intended   as   a   humane   provision   for 
their    protection,    it    was    not    intended    to    deprive    a 
man   of  the   right   to   protect   himself,   his   premises  and 
property,   against   the   intrusions  of  worthless,  mischiev- 
ous  or   vicious   animals    by    such   means   as   are  reason* 
ably   necessary   for    that    purpose.       The    object  of  the 
statute   was   to    protect  animals   from   willful   or   wanton 
abuse,  neglect,   or    cruel    treatment,   and    not    from    the 
incidectal    pain    or    suffering    that    may   be   casually    or 
incidentally    inflicted    by   the    use   of   lawful     means    of 
protection   against   them. 

The  defendant  had  the  right  to  protect  his  prem- 
ises against  the  depredations  of  mischievous  dogs,  and 
to  use  such  means  as  were  reasonably  necessary  for 
that  purpose,  and  if  the  dog  of  the  prosecutor,  the 
identity  of  which  was  unknown  to  the  defendant,  was 
in  the  habit  of  committing  these  depredations,  he  had 
a  right,  if  it  was  necessary  to  prevent  them,  to  set  a 
steel- trap  for  the  purpose  of  capturing  him,  and  if, 
while  committing  these  nightly  depredations,  not  being 
allowed    upon    the    premises,    by    a    bait,   it    was(  thus 
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<sa«ght  and  matilaied,  it  would  not  be  needless  torture 
or  mutilation  within  the  meaning  of  this  statute,  and 
the  jury  should  have  been  so  instructed.  Upon  the 
facts  of  this  case,  as  they  appear  in  the  record,  even 
upon  a  full  and  correct  charge,  we  would  not  be  sat- 
isfied  to   permit   this   conviction   to   stand. 

The  judgment  of  the  court  below   will   be   reversed 
and  a  new  trial  granted. 


Tbotlinger  v.  East  Tennessee,  Virginia  &  Georgia 

Railroad  Company. 

1.  BAiLROADe.     Schedule  regulaticms.    A  railroad  lias  tlie  right  to  make 

reasonable  regulations  for  running  its  trains,  and  if  a  purchaser  of 
a  ticket  has  notice  of  same,  or  the  railroad  company  had  given  such 
publicity  to  same  in  the  ticket  office,  and  by  posters  in  the  cars,  that 
a  person  of  ordinary  intelligence,  by  the  use  of  reasonable  care  and 
caution,  would  or  might  obtain  all  requisite  information,  then  he  is 
bound  by  the  regulations. 

2.  Same.     Waiver  by  rai/road  company  of  rights  under  schedule.    The  rail- 

road company  did  not  waive  its  rights  under  such  regulations  by  the 
conductor  punching  and  taking  up  the  ticket  after  having  told  the 
holder  that  the  train  did  not  stop  at  his  place  of  destination,  the 
ticket  holder  being  on  a  train  which,  according  to  the  schedule,  did 
not  stop  there. 

3.  Sajce.     Waiver.    There  can  be  no  waiver  unless  so  intended  by  one 

party  and  so  understood' by  the  other,  or  one  party  has  so  acted  as 
to  mislead  the  other. 

Stodement  of  case.  The  plaintiff  purchased  a  ticket  at  reduced  rates  from 
agent  of  defendant  at  W  to  go  to  N  and  return,  signing  a  contract 
endorsed  on  the  ticket  to  make  a  continuous  journey  each  way.  By 
the  regular  schedule  for  several  months  the  mail  trains  at  night  did* 
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not  stop  at  W ;  the  plaintiff  resided  near  W,  and  was  frequently  there^ 
but  testified  he  did  not  know  said  mail  train  did  not  stop  there,  and 
had  seen  notices  and  posters  in  the  depot,  but  had  not  read  them.  On 
his  return  trip  he  got  on  said  mail  train  at  C  and  came  to  K,  irhere 
a  new  conductor  took  charge  of  the  train,  to  whom  plaintiff  presented 
his  ticket,  when  said  conductor  told  him  the  train  did  not  stop  at  W, 
and  he  could  not  put  him  off  there.  Plaintiff  requested  a  check  to 
get  off  at  M,  which  was  refused.  The  conductor  punched  and  took 
up  the  ticket.  The  train  did  not  stop  at  W  but  went  on  to  R  some 
miles  beyond,  the  conductor  exacting  regular  fare  beyond  W.  Hdd, 
the  plaintiff  was  not  entitled  to  recover. 


FROM    GRAINGER. 


Appeal  in  error  from  the  Circuit  Court  of  Grflinger 
county,      J.  G.   Rose,  J. 

J.   P.   Evans   for  Trotlinger. 

W.   M.   Baxter  and   J.  K.   Shields   for   Railroad. 

Freeman,   J.,   delivered   the   opinion  of  the  court. 

On  May  6,  1880,  plaintiff  purchased  a  ticket  from 
the  agent  of  defendant  at  Whitesburg,  East  Tennessee, 
to  go  to  Nashville,  Tennessee,  and  return,  the  purpose 
being   to   attend    the   ^'  Exposition "   at   the   latter   ])lace. 

An  agreement,  as  part  of  tho  contract  on  the  ticket, 
contained  the  following  stipulations:  "In  consideration 
of  the  reduced  rate  at  which  this  ticket  is  sold,  I 
agree  to  the  following  restrictions  and  conditions.  That 
I  will  make  a  continuous  journey,  going  directly  through 
to  destination  without  stopping  over  at  any  intermediate 
point  longer  than  the  schedule  requires."  On  return 
trip  the  stipulations  are:  "I  will  commence  the  return 
journey   on   the   date   of    the    agent^s    stamp    on    return 
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GOupoDSy  and  go  directly  through  to  destination  without 
stopping  at  any  intermediate  point  longer  than  the 
schedule  requires;  the  ticket  to  be  void  if  not  used 
before  May  30,  1880,  and  void  if  conditions  not  con- 
plied  with."  Signed  by  plaintiff  and  general  ticket 
agent. 

It  appears  that  by  a  published  schedule,  announced 
to  the  public  in  the  form  of  a  printed  notice  fastened 
up  in  depots,  or  railroad  offices,  as  well  as  in  the  cars 
of  the  company,  the  company's  schedule  for  running 
its  trains,  showed  that  the  mail  trains  at  night  did 
not  stop  at  Whitesburg.  This  was  the  regular  sched- 
ule, and  had  been  since  August,  1879.  Plaintiff  resid^Kl 
one  mile  from  Whitesburg  at  date  of  purchase  of  ticket, 
and  had  probably  done  so  for  some  time  before,  but 
only  half  mile  from  the  track  of  the  road,  in  sight  of 
it,  as  he  snys.  He  was  frequently  in  Whitesburg,  but 
says  he  did  not  know  the  mail  train  did  not  stop 
there,  had  seen  notices  and  posters  in  depot,  but  had 
never   read   them. 

There  was  at  the  time,  by  the  regular  schedule,  a 
train  of  the  company  going  east — a  mixtd  train — with 
passenger   cars   attached,    which    did   stop  at  Whitesburg. 

On  plaintiff's  return  trip  he  got  on  defendant's  cars 
at  Chattanooga,  came  on  to  Knoxville  on  the  mail  train. 
At  Knoxville  a  new  conductor  took  charge  of  the  train. 
When  he  went  through  the  cars  for  tickets  plaintiff 
presented  his  ticket,  and  the  conductor  told  him  the 
train  he  was  on  did  not  stop  at  Whitesburg,  and  he 
could  not  put  him  off  there.  Plaintiff  requested  a 
check   to   get   off  at   Morristown,    but   the  conductor  re- 
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fused.  He  however  punched  and  took  up  his  ticket. 
The  train  did  not  stop  at  Whitesburg,  but  went  on  to 
Bogersville  junction^  some  miles  beyond^  taking  plaintiff^ 
the  conductor  exacting  the  regular  fere  for  the  addi- 
tional  transportation. 

This  suit  is  brought  to  recover  damages  ior  failure 
to  put  plaintiff  off  at  Whitesburg,  and  for  trouble  and 
inconvenience  resulting  from  being  put  off  at  the  point 
further   on   from   his   regular  stopping  place. 

The  general  rules  of  law  governing  the  case  were 
stated  by  his  Honor,  as  to  the  right  of  the  company 
to  make  reasonable  regulations  for  running  its  trains. 
He  held  that  the  ticket  purchased  was  subject  to  these 
regulations,  and  they  made  part  of  the  contract,  pro- 
vided defendant,  had  notice  of  such  schedule  regulations, 
or  such  publicity  had  been  given  them  in  the  ticket 
office  of  the  company  and  by  posters  in  the  cars  (as 
was  done  in  this  case),  that  a  party  of  ordinary  in- 
telligence, by  the  use  of  reasonable  care  and  caution, 
would  or  might  obtain  all  requitite  information  as  to 
the  matters  involved,  then  he  was  bound  by  these  reg- 
ulations: See  Wait's  Act.  and  Def.,  vol.  2,  p.  67,  and 
cases   cited. 

In  view  of  these  principles,  his  Honor  charged  the 
jury  that  the  company  was  not  bound  to  transport  the 
party  under  this  ticket,  on  the  mail  train,  the  schedule 
of  which  did  not  provide  for  stopping  at  Whitesburg. 
In  this  he  was  clearly  right,  as  under  the  facts  here 
found  the  passenger  has  no  right  to  demand  a  change 
of  the  schedule  of  the  company  in  his  favor,  nor  was 
such   a   thing    involved    in    the    contract   made   for   his 
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transportation;  on  the  contrary,  by  its  fair  meanings 
taken  in  consideration  with  the  circumstance^  such  a 
view   was   of  necessity   excluded. 

The  case,  however,  went  oflF  below  as  well  as  before 
the  Referees,  on  the  charge  of  his  Honor,  as  to  a 
waiver  by  the  company  on  this  point,  by  the  action 
of  the  conductor  in  taking  up  and  punching  the  ticket 
of  plaintiff,  under  the  facts  shown  in  the  testimony  on 
this  subject. 

His  Honor  said,  on  this  question,  that  it  was  com- 
petent for  the  company  to  waive  the  implied  condition 
of  requiring  the  party  to  conform  to  its  schedule  reg- 
ulation, and  if  defendant,  through  its  conductor,  punched 
and  took  up  the  ticket  and  permitted  the  plaintiff  to 
have  passage  to  Whitesburg  on  that  ticket,  it  was  the 
duty  of  defendant  to  stop  its  train  and  land  the  plain- 
tiff at  that  place.  So  he  held,  that  while  the  company 
was  not  bound  to  transport  the  party  on  this  train, 
yet  if  the  defendant,  by  its  conductor,  undertook  and 
did  transport  him,  it  was  bound  to  stop  and  put  him 
off.  On  this  point  in  the  charge  the  jury  have  found 
their  verdict,  and  on  the  approval  of  this  proposition 
as  applicable  to  the  facts  of  the  case,  the  Referees 
have    based   their   report   of  aflRrmance. 

The  jury  understood,  it  is  evident,  and  might  well 
have  understood  his  Honor  to  mean,  that  under  the 
facts  shown,  if  the  conductor  failed  to  put  plaintiff  off 
the  train,  when  he  called  for  his  ticket,  but  permitted 
him  to  remain  until  he  arrived  at  the  regular  stopping 
station  beyond  Whitesburg,  then  this  amounted  to  a 
waiver,   and  bound  the  company  to  stop  at  Whitesburg. 
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But  in  this  his  Honor  overlooked  an  essential  part  of 
the  case^  and  that  is^  that  the  conductor  expressly  told 
plaintiiF  that  the  train  did  not  stop  at  Whitesburg, 
and  that  he  could  not  put  him  off  there.  He  has 
treated  this  as  unimportant  on  the  question  of  waiver^ 
and  made  it  turn  entirely  on  the  fact  of  carrying  the 
party   on,   or   rather,   not   putting  him  off  the  train. 

Without  discussiug  the  question  of  the  power  of  the 
conductor  to  waive  the  implications  of  the  contract,  it 
is  clear  there  could  be  no  waiver  unless  it  was  so  in- 
tended by  one  party  and  so  understood  by  the  other; 
or  else  one  party  has  so  acted  as  to  lead  the  other 
to  believe  he  intended  to  waive  his  right,  and  the 
other  party  has  been  misled  by  it.  This  last,  on  the 
principle  of  estoppel,  in  such  a  case,  always  involving 
an   element   of  fraud   or  bad    faith. 

But  here  the  conductor  expressly,  as  we  have  paid, 
refused  to  consent  to  put  him  off  at  Whitesburg,  telling 
him  the  train  did  not  stop  there.  It  was  the  duty 
of  plaintiff  then,  if  he  did  not  wish  to  go  on  under 
this  .state  of  facts,  to  demaiul  that  he  be  put  off  where 
he  was  or  at  the  first  station,  he  having  [rone  on  the 
train  innocently.  Tf  he  continued  on  the  train,  he  did 
so  under  the  implied  understanding,  with  fair  notice  of 
fads  to  him,  that  he  was  tninsported  subject  to  the 
scliediilc  of  the  conii)any  as  to  the  point  of  stoppage. 
Tliis   is   the    only    fair   meaning    of   what    was   done. 

His  Honor  holding  the  opposite  to  this  was  in  error, 
as  well  as  the  Commission  of  Referees,  for  which  the 
judgment  must  be  reversed  and  the  case  remanded  for 
a  new    trial. 
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Lee  Lengab  and  Wife  v.  Daniel  Hazlewood  ec  al. 

AND 

B.  F.  Campbell  et  cd.  v.  Lee  Lenqab  and  Wife  d  <d. 

Statute  of  Limitations.  Where  heirs  recognize  claims  as  subsisting 
debts  against  their  ancestor's  estate,  and  the  deed  of  trust  by  which 
same  are  secured  as  an  encumbrance,  and  induced  parties  to  take  the 
debts  up  hy  agreeing  that  they  were  valid  liens,  the  heirs  cannot  rely 
npon  statute  of  limitations  as  to  same. 


FROM   CLAIBORNE. 


Appeal  from  the  Chancery  Court  at  Tazewell.  H. 
C.  Smith,  Ch. 

J.   L.  Rogers   for  complainants. 

F.    M.    FuLKERSON   for   defendants. 

Cooke,   Sp.   J.,  delivered  the  opinion  of  the  court. 

This  WHS  a  -bill  filed  by  Lengar  and  wife,  who  is  one 
of  the  heirs  at  law  of  Peter  H;izlewood,  deceased, 
against  the  other  heirs  of  the  decedent,  to  have  par- 
tition of  a  certain  tract  of  land  of  which  it  is  alleged 
he  died  siezed  and  possessed.  The  complainants  in  the 
cross-bill,  B.  F.  Campbell  and  Barney  Campbell,  became 
parties  respondent  by  intervention  and  filed  their  an- 
swer as  a  cross-bill,  or  in  the  nature  of  a  cross-bill, 
by  which  they  alleged  that  said  Peter  Hazlewood  in 
his  lifetime  had  conveyed  said  land  in  trust  to  one 
Theo.    Kagan,   to   secure    certain    specified    debts    which 
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had  been  transferred  to  them,  and  that  they  were  the 
beneficiaries  in  said  deed  of  trust,  and  seeking  to  have 
the  trust  executed  and  the  land  sold  for  the  satisfac- 
tion of  their  debts.  Lengar  and  wife,  and  B.  F.  Ha- 
zlewood  and  Lucy  Thomas  answered  the  cross-bill,  and 
resisted  the  relief  sought  by  it  upon  the  ground,  that  as 
they  alleged,  the  ancestor,  Peter  Hazlewood,  had  paid 
off  said  debts  and  satisfied  said  deed  of  trust  in  his 
lifetime.  The  other  respondents  made  no  defense  and 
suffered  judgment  pro  eonfeaao  to  be  taken  against  them. 

The  respondents  to  the  cross-bill  subsequently  ob- 
tained leave  and  amended  their  answer  so  as  to  plead 
and  rely  upon  the  statute  of  limitations  of  two  years 
and  six  months,  and  three  years  and  six  months,  one 
of  them  being  a  non-resident,  and  of  six  years,  and 
all  other  statutes  they  say  that  can  afford  them  any 
protection.  A  considerable  amount  of  proof  was  taken, 
which   is   conflicting   and  not   altogether   satisfactory. 

The  chancellor  dismissed  the  original  bill  and  granted 
the  relief  sought  by  the  cross-bill.  Lengar  and  wife 
alone   appealed. 

The  Referees  have  filed  a  report  by  which  they  say 
they  have  been  unable  to  reconcile  the  testimony,  and 
have  had  no  little  difficulty  to  determine  the  right, 
but  as  the  chancellor  found  in  favor  of  the  complain- 
ants in  the  crose-bill,  they  cannot  say  that  he  was 
wrong  in  so  doing ;  that  they  do  not  think  the  statutes 
of  limitations  can  or  do  effect  the  case  under  the  facts 
disclosed  by  the  proof;  they  therefore  recommend  an 
affirmance  of  the  chancellor's  decree. 

Exceptions  have   been   filed   to  this    report,    because 


' 
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as  is  stated,  the  burden  of  proof  is  the  other  way^ 
and  because  the  Commissioners  have  reported  that  said 
claims   are   not   bound    by   the   statutes  of  limitations. 

While  we   are   not   very   well   satisfied  as   to  the  re- 
liability  of  the   testimony,   yet   we   think   the   weight  of 
it   sustains  the   conclusions  of  the   chancellor,  and  shows 
that   the  debts '  set   up   by   the  cross-bill   were   not  paid 
by   the   ancestor   in   his  lifetime;     and  that  complainants 
in   the   original   bill,    who  are  the  only  parties  that  have 
appealed   from    the   chancellor's   decree,   not   only   recog- 
nized  these    claims    as    subsisting   debts,    and    the   deed 
of  trust   as  an   encumbrance    npon    the    land    after   the 
death  of  Peter   Hazlewood,    the    ancestor,    but    actually 
induced   the    complainants    in    the   cross- bill,    who   were 
nephews   of  Mrs.  Lengar,  to  take  them  up,   by  agreeing 
that   they   were   valid   liens   upon  the  land,  and  that  the 
complainants    should    have    that    portion    of    the    land 
which    they   now   seek   to   sell    for   partition,  in  satisfac- 
tion  of  the   same.       We   do   not   think   that    the  appel- 
lants,   if  the   statute   of   limitations    were   otherwise   ap- 
plicable,   should     be    permitted    to    rely    upon   it   under 
the   facts   disclosed   by   this  record.       In  this  view,  it  is 
unnecessary   to   determine   what    would    be   the   effect   of 
their   plea   under   a   different   state   of  the   case. 

We  think  the  justice  of  the  case  has  been  most 
likely  reached  by  the  chancellor's  decree,  and  are  sat- 
isfied  to   affirm   it    with    costs. 
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William  Wallace  t?.  The  State. 

1.  Criminal  Law.     Obtaining  goods  by  fake  pretense.    Where  S  had  Ws 

note  for  $150  and  agreed  with  him  if  he  would  piwt^haae  land  of  N, 
he  would  credit  his  note  for  that  amount,  and  W  purchased  the  land 
at  $130,  hut  represented  to  S  that  N  had  raiset'  the  price  to  $150,  and 
S  agreed  to  tHke  it  at  that  price  if  W  could  not  get  it  for  less.  N  con- 
veyed the  land  as  8  directed  and  S  gave  up  the  note  to  W.  Hdd, 
though  a  gross  fraud,  not  a  false  pretense  in  the  legal  sense. 

2.  Same.    Indictment.     Varvante,    Where  the  indictment  alleged  the  not« 

was  executed  by  W  to  S,  and  the  evidence  showed  it  was  executed 
to  S's  daughter,  and  by^  her  assigned  to  S.|  Held^  this  was  a  fatal 
variance. 

3.  Same.    Same.    Evidence.    In  such  cane  it  is  not  necessary  to  object  to 

the  evidence,  as  it  was  a  case  where  the  averments  in  the  indictment 
were  not  sustained. 


FROM   CLAIBORNE. 


Appeal  in  error  from  the  Circuit  Court  of  Clai- 
borne  county.       J.   G.   Rose,  J. 

J.   L.   Rogers  and   W.   S.   Carr   for   Wallace. 

Attorney- General  Lea   for   the  State. 

Deaderick,  C.  J.,  delivered  the  opinion  of  the  court. 

Plaintiff  in  error  was  convicted  of  obtaining  goods 
by  false  pretense,  and  sentenced  to  three  years  confine- 
ment in  the  penitentiary.  A  new  trial  was  refused 
and    he   has   appcakd   in    error   to   this   court. 

The  false  pretense  charged  in  the  indictment  con- 
sisted in  unlawfully,  fraudulently  and  feloniously  obtain- 


SEPTEMBER  TERM,  1883.  543 


Wallace  v.  The  State. 


ing  a  certain  promissory  note,  the  property  of  Esquire 
Sullivan,  which  note  was  executed  and  owed  by  said 
Wallace  to  said  Sullivan.  Sullivan  requested  Wallace 
to  buy  for  him  (Sullivan)  a  certain  tract  of  land  from 
one  Woodson  Noe,  and  agreed  to  take  the  land  at  such 
price  as  Noe  would  sell  the  same  at  to  said  Wallace, 
in  satisfaction  pro  tanto  of  Wallace^s  note  of  $150  to 
said  Sullivan.  Wallace  bought  the  land  of  Noe,  at 
1 130,  and  represented  to  Sullivan  that  he  had  given 
Noe   $150   for  the  land,  whereupon  Sullivan  surrendered 

# 

to  Wallace  his  note  of  $150  and  had  a  deed  made  for 
the    land    to    his   daughter. 

The  above  are  substantially  the  facts  stated  in  more 
formal  language  in  the  indictment.  The  facts  proved 
on  the  trial  are,  that  Sullivan  had  Wallace's  note  for 
$1'^0,  and  Sullivan  agreed  with  him  if  he  would  pur- 
chase the  land  of  Noe  for  $130  he  would  credit  his 
note  with  that  amount.  Wallace  did  purchase  the 
land  at  $130,  but  represented  to  Sullivan  that  he  had 
paid  $150  for  it,  and  Sullivan  agreed  to  take  it  at 
that  price.  Wallace  agreed  beforehand  to  let  him 
have  the  land  at  the  price  which  he  paid  for  it. 
Wallace  told  him  Noe  had  raised  his  price  to  $150. 
Sullivan  agreed  to  give  that,  but  told  Wallace  to  get 
it   for   as   much    less   as    he   could. 

Wallace  deceived  Sullivan  as  to  the  price  he  paid 
for  the  land,  and  made  *  false  representations  to  him  in 
respect   to   his  purchase. 

The  land  was  conveyed  by  Noe  to  Sullivan's  daughter 
at  his  request,  and  he  surrendered  the  note  of  $150 
to   Wallace.       It   was   a   fraud   and    falsehood    for   Wal- 
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lace  to  represent  he  bad  paid  $150  for  the  land,  but 
it  is  not  every  fraud  and  falsehood  that  constitute  a 
false  pretence  in  its  legal  signification.  Sullivan  knew 
the  land  as  well  as  Wallace  did,  and  agreed  to  give 
$ltO  for  it,  and  authorized  Wallace  to  give  that  sum 
if  be  could  not  get  it  for  less.  ETe  got  the  title  to 
the  land  for  which  be  contracted,  and  paid  only  the 
price  be  agreed  to  pay.  He  was  deceived  only  as  to 
the  price  Wallace  had  given  for  the  property,  but  not 
as  to  the  ownership,  the  title  or  the  value  of  it.  It 
was   not,   therefore,   a   false  pretense  in  its  legal  6en.se. 

This   view    disposes    of    the   case,   and    it   is  scarcely 
necessary   to   add   the  judgment   would    also   have   to  be 
reversed,    because   of  the    variance   in   the   description  of 
the   note,   the   subject   of    the   alleged   false   and    fraudu- 
lent  pretense,   and    ihe   evidence  upon   this   point. 

It  is  alleged  in  the  indictment,  that  the  note  pro- 
cured by  Wallace  by  the  false  pretense,  was  executed 
by  him  to  Esquire  Sullivan,  while  the  evidence  shows 
it  was  executed  to  his  daughter,  Jane,  and  by  her  as- 
signed to  her  father.  It  is  essential  that  the  descrip- 
tion of  the  note  should  be  proved  as  averred  in  the 
indictment.  It  is  the  property  which  it  is  alleged  was 
obtained  by  false  pretenses.  In  the  analagous  case  of 
larceny,  the  property  stolen  must  be  proved  as  laid  in 
the  indictment:  1  Greenl.  Ev.,  sec.  65.  See  also  W. 
on   Grim.   Law,   sec.    88(). 

It  is  not  necessary  to  object  to  the  evidence.  It 
is  a  case  of  failure  to  sustain  by  evidence  the  aver- 
ments   of    the   indictments,    which    must   be   proved. 

Let   the  judgment   be   reversed. 
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Cox  V.   Patton. 

Pleadings  and  pRAcrrrcE.  Slander,  Appeal.  Forma  pauperis.  The 
plaintiff  in  an  action  for  slander,  cannot  prosecute  appeal  in  forma 
pauperis. 


FROM   WASHINGTON. 


Appeal  in  error  from  the  Circuit  Court  of  Wash- 
ington county.      Newton   Hacker,  J. 

I.   E.   Keeves  for   Cox. 

S.   J.   Kirkpatrick  for   Patton. 

Freeman,  J.  delivered   the   opinion   of  the  court. 

This  is  an  action  of  slander,  in  which  plaintiff  had 
a  verdict  for  fifteen  dollars  in  the  court  below.  He 
was  dissatisfied  with  the  amount  of  recovery,  we  sup- 
pose, and  has  prosecuted  an  appeal  in  error  in  forma 
pauperis  to  this  court.  A  motion  is  made  to  dismiss 
the  appeal,  because  no  bond  is  given,  and  that  a  pirty 
plaintiff  is  not  authorized  to  prosecute  an  appeal  to  this 
court   in  forma  pauperis. 

It  has  always  been  held  that  in  a  suit  for  any  of  the 

excepted    causes   of  action    found  in   section  3192  of  the 

Code,   security   must   be   given     for    prosecution    of    the 

suit.     The  language  of  that  section  is :  '*  Except  for  false 

imprisonment,  malicious  prosecution  and  slanderous  words, 

any   person   may   commence  an  action  without  giving  se- 
35 — VOL..  11. 
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curity,  by  taking  the  prescribed  oath."  This  language 
taken  literally  would  only  exempt  the  party  from 
giving  'security  at  commencement  of  the  action,  and 
require  it  for  any  subsequent  stages  of  the  proceeding. 
It  has  been  extended  by  construction  to  appeals.  But 
we  see  no  rea.son  to  extend  it  to  cases  where  the 
statute  excepts  the  character  of  action  from  its  opera- 
tion at  the  commencement  of  the  suit.  We  therefore 
hold  this  is  but  a  staue  of  the  proceeding  in  an  action 
of  slandrr,  and  in  this  action,  at  all  stages,  security 
is    re(|uir('d   of  the    plaintiff. 

The    motion    to    dismiss    will    be   allowed. 


State  v.  John   Cordell. 

Criminal  Law.  County  Judge,  An  indictment  will  not  Lie  against 
county  judge  for  failure  to  make  8emi-annual  report  to  county  court 
under  third  section  of  an  act  passed  March  7,  1879,  ch.  76. 


FROM    SCOTT. 


Appeal   from  the  Circuit  Court  of  Scott  county.      D. 
K.  Young,  J. 

Attorney-General    Lea   for  the   State. 

L.  A.  Gratz   for   Cordell. 
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Freeman,  J.,   delivered  the   opinion  of  the   court. 

This  is  an  indictment  containing  three  counts,  which, 
on  motion,  was  quashed  by  the  circuit  judge,  and  the 
State   has   appealed. 

The  first  count  charges  Cordell  with  failing,  on  the 
—  day  of  January,  1882,  as  county  judge  of  Scott 
county,  to  make  his  semf-annual  report  to  the  county 
court,  showing  all  money  received  and  paid  out  by 
him,  and  a  complete  statement  of  the  financial  condi- 
tion of  the  county,  as  required  by  the  3d  section  of 
the  act  of  the  General  Assembly,  passed  March  7, 
1879. 

The  second  count  is  substantially  the  same,  and 
the  third  is  in  general  terms  for  failing  to  settle  his 
accounts  as    county  judge,  as  required  by  the  above  act. 

This  act  of  1879  is  entitled  "An  act  requiring 
judges  and  chairmen  of  county  courts  to  execute  bonds 
for  the  faithful  discharge  of  their  duties  as  accounting 
officers  and  financial  agents  of  their  counties."  This 
is   all    of  the    title. 

The  first  section  is  in  precise  accord  with  the  title 
and  requires  the  officers  named,  hereafter,  before  en- 
terii\g  upon  the  discharge  of  their  duties,  to  enter 
into  bond,  etc.,  conditioned  for  the  faithful  discharge 
of  their  duties  as  accounting  officers  and  general 
agents  of  their  counties,  during  their  official  terms,  as 
set   forth    in    the    Code,    section     4*21,   and    i^ub-^ections 

thereof. 

The   second   section    requires   this   to    be   done    at  the 
April    term,    1879,   of    the    quarterly    courts,   and    then 
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provides  if  any  of  these  oflScers  shall  fail  to  do  so, 
the  clerk  of  the  court  where  such  default  occurs  shall 
notify  him  to  appear  at  the  July  quarterly  court, 
1879,  and  give  the  bond,  and  in  case  of  failure,  the 
court   is   to   declare    the   office   vacant,    and    fill   it. 

But  a  third  section  is  added :  "  That  judges  and 
chairmen  of  the  county  courts  in  this  State  shall 
make  written  semi  annual  reports  to  the  county  courts, 
showing  all  moneys  reocived  and  paid  out,  and  a  full 
and  complete  statement  of  the  financial  condition  of 
the  county,  and  s:iid  reports  shall  be  entered  on  the 
minutes  of  the  court,  and  said  judges  and  chairmen 
shall  settle  their  accounts  once  each  year;  and  it  shall 
be  the  duty  of  the  justices  of  the  peace  of  each 
county  to  appoint  a  committee  to  settle  with  said  oflS- 
cers,  and  a  failure  of  said  officers,  or  any  one  of 
them,  to  comply  with  this  act,  his  office  shall  be  de- 
clared vacant,  and  subject  to  all  other  penalties  pre- 
scribed in  this  act,"  which  we  suppose  means,  that  the 
county  court  shall  proceed  to  fill  the  vacancy  as  pro- 
vided by  section  2  of  the  act,  as  we  see  no  other 
*  penalties    prescribed. 

It  is  insisted  in  brief  of  defendant  that  failure  to 
settle,  as  required,  is  not  made  an  indictable  offense, 
but  only  that  the  office  is  by  the  court  required  to 
be  declared  vacant,  and  the  vacancy  filled,  therefore 
no  indictment  will  lie — on  the  principle  that  the  ex- 
pression of  one  thing  is  the  exclusion  of  another — 
that  defini-ng  one  penalty  excludes  the  idea  that  an- 
other and  different  might,  or  was  intended,  to  attach 
to    the    same    act — that    is,    a    cumulative    penalty — the 
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one  prescribed  definitely,  and  the  other  resulting  by 
implication,  and  this  was  not  intended,  and  cannot  be 
inflicted. 

We  are  of  the  opinion  this  contention  is  correct, 
and  content  oarselves  with  affirming  the  judgment  of 
the  court  below  on  this  ground,  without  discussing  the 
other  question   presented   in   the   brief. 

Affirm  the  judgment. 


M.   J.  Huffman  v.   Hughlett  <S    Pyatt. 

1.  Pleadings  and  Pbactice.    Bill  of  exceptions.    If  the  circuit  judge,  in 

a  case  tried  bj  him  without  a  jury,  find  the  facts  established  by 
the  evidence,  and  embody  them  in  a  bill  of  exceptions  without  ob- 
jection by  the  parties,  the  objection  cannot  be  taken  that  the  bill 
of  exceptions  does  not  contain  all  the  evidence. 

2.  Same.     Tori  feasorH.     Waiver.    The  commencement  of  an  action  by  the 

injured  party  against  one  of  a  series  of  tort  feasors,  upon  the  implied 
promise  arising  from  tlie  conversion  of  personalty,  will  not  be  a 
waiver  of  his  rights  against  the  other  tort  feasors. 

3.  Sasie.  Convem<m.  If  the  circuit  judge,  who  tries  a  case  without  a  jury, 

finds  that  one  of  two  defendants  converted  the  personalty  in  con- 
troversy, and  sold  it  to  tlie  otlier  defendant  witliout  authority  of  the 
plaintiff,  the  owners,  the  findin<i^  of  fact  will  warrant  the  conclusion 
by  him  that  the  latter  defendant  had  also  converted  the  property. 


FROM    SCOTT. 


Appeal    in   error    from    the    Circuit    Court   of    Scott 
county.       D.   K.   Young,  J. 

Henderson  &  Jourolmon  for  Huffman. 
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W.    P.    Washburne   and    L.    A.    Gratz   for  Hugh- 

lett   &   Pvalt. 

Cooper,  J.,  delivered    the   opinion    of   the   court. 

On  Miwrh  12,  1881,  Hnghlett  &  Pyatt  sued  out 
an  oriL'inal  attachment  against  the  estate  of  H.  P. 
Spriniier,  a  non- resi<]ont  of  the  State,  the  affidavit  for 
the  writ  statirg  that  Springer  was  indebted  to  them 
in  the  sum  of  seventv  dollars  "  due  bv  account  for 
black  walnut  lumber  tliat  the  said  H.  P.  Springer 
wrontjfullv  took  from  thf-m,  and  converted  to  his  own 
use.-'  The  attachment  was  issued  and  levied,  and  pub- 
lication made  requiring  the  said  Springer  to  appear  on 
April  21,  1881,  before  the  justice  who  issued  the  writ, 
for  a  hearing.  On  April  21,  1881,  Hughlett  &  Pyatt, 
upon  an  affidavit  that  Springer  was  either  the  partner 
or  agent  of  M.  J.  Huifman,  sued  out  a  summons 
against  H.  P.  Springer  and  M.  J.  Huffman  to  answer 
them  in  an  action  of  debt  in  a  sum  under  $100.  This 
summons  was  issued  by  the  same  justice  of  the  peace, 
executed  upon  Huffman,  and  made  returnable  before 
the  justice  on  the  same  day.  The  plaintiffs  appealed 
from  the  judgment  rendered  by  the  justice.  In  the 
circuit  court,  the  case  was  tried  by  the  judge  without 
a  jury,  who  rendered  a  judgment  in  favor  of  the  plain- 
tiffs against  both  of  the  defendants  for  the  value  of 
the   lumber   sued    for.       Huffman    alone  appealed. 

The  bill  of  exceptions  shows  that  after  the  papers 
iu  the  case  were  read,  the  plaintiffs  and  the  defendant 
Huffman  introduced  oral  proof  showing  the  following 
facts,   viz:     "Plaintiffs   were,   as   partners,  the  owners  of 
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three  walnut  logs  in  New  river  eontaining  2,000  feet, 
and  worth  seventy  dollars.  These  logs  floated  down 
the  river  to  RusselPs  mill,  and  were  then  taken  and 
converted  by  the  defendant  Springer,  and  sawed  into 
Inmber,  and  afterwards  sold  by  him  to  the  defendant 
without  authority  from  plaintiffs,  and  the  facts  were 
so  found  by  the  court.  '  The  court  adjudges  that  these 
facts  constituted  a  trover  and  conversion  of  said  prop- 
erty by  each  of  said  defendants,  and  that  both  of  them 
were  liable  to  plaintiffs  for  the  vahie  thereof  by  reason 
of  said  facts;  and  that  plaintiffs,  having  waived  the 
tort,  and  sued  defendants  for  the  value  of  said  lumber 
were   entitled   to   the   same/' 

The  Referees  have  reported  in  favor  of  an  affirm- 
ance of  the  judgment  below  upon  the  ground  that  the 
bill  of  exceptions  does  not  show  that  it  contains  all 
the  evidence.  The  settled  rule  of  this  court  undoubt- 
edly is  that  where  thei^  is  a  general  verdict  by  a 
jury  and  judgment  thereon,  on  a  similar  finding  by  the 
court,  without  a  jury,  and.  judgment,  if  the  bill  of  ex- 
ceptions fails  to  show  that  it  contains  all  the  evidence, 
the  court  will  presume  that  there  was  sufficient  evi- 
dence to  sustain  the  verdict.  But  this  rule  would,  of 
course,  not  apply  where  there  was  a  special  verdict  of 
the  facts  found  by  the  jury,  tq  which  the  court  is 
asked  to  apply  the  law.  The  reason  is  that  the  evi- 
dence has  accomplished  its  object  when  the  facts  intended 
to  be  established  is  found  by  the  tribunal  to  whom 
that  duty  is  entrusted  by  law.  The  same  reason  is 
equally  applicable  to  a  finding  of  the  facts  by  the 
<x>urt,   when    the    court   is  entrusted    by   law   with   that 
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duty.       And    the    parties   might   themselves   agree   upon 
the   facts   proved   in   lieu   of  the   evidence  at   large.      If 
the   testimony   is   of  such   a  character  as,  under  the  rule 
of  this   court,   to   make  the  finding  of   a  general  verdict 
by   court   or   jury   conclusive,   it  is   always   sufficient   to 
say    that    testimony    was    introduced    by    the    plaintifis 
tending   to   prove    certain    facts,    and   testimony   by   the 
defendant  tending  to  prove  certain  facts.      The  Supreme 
Court  of  the  United  States,   which   does  not  revise  the 
discretion   of   the   lower  court   in   refusing  a   new  trial^ 
has   repeatedly  condemned   the   plan   of  setting    out   the 
evidence   at   large,    and    insisted    upon   the  adoption    of 
'  the   plan   last  mentioned,   if  a   shorter  statement  of  &icts 
is   not   made   or   agreed   upon.       It   is  very  much  to  be 
desired   that   the   lawyers   over    the    State    would   resort 
to   the   shorter   mode   suggested,    and     especially   to   the 
mode   adopted   in   this   case. 

The  suit  was  commenced  by  foreign  attachment  against 
Springer   alone   for   the    value   of  the   lumber  in  contro- 
versy,   based    upon    the    implied    assumpsit   arising   from 
the   wrongful    conversion     of    the    property    by    the   de- 
fendant.      The   suit   was   converted    into    a    joint  action 
against    Springer    and    Huffman    by   a   summons    based 
upon    the   same   implied    promise.       The    affidavit    upon 
which    the   plaintiff  was   permitted    to    make    Huffman  a 
party   assumes   the   ground    that   Springer   was   his  agent 
or   partner.       This   affidavit,    although    in   the    record,  is 
no    part   of   it,    not    being    incorporated   in   any    bill   of 
exceptions.       The    trial    judge    finds    that   in   an   action 
against   the   defendants,   based   on   the   facts  of  the  case, 
as  all   of   our  civil   actions   are   now    under    the    Code^ 
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for  the  value  of  property  wrongfully  converted,  Springer 
took  and  converted  the  logs  of  plaintiffs,  sawed  them 
into  lumber,  and  sold  the  lumber  to  Huffman  without 
authority  of  the  plaintiffs,  and  that  both  defendants  are 
liable  to  the  plaintifls  for  the  value  of  the  property. 
It  is  now  insisted  for  the  defendant  Huffman,  that  the 
suing  out  of  the  original  attachment  against  Springer 
was  a  waiver  of  the  tort  in  the  original  taking,  the 
result  of  which  was  to  turn  Springer  into  a  purchaser 
of  the  chattels,  and  to  validate  the  sale  by  him  to 
Huffman. 

The   argument   in  support  of  the  position  thus  taken 

is   rested   partly   on   the    decisions    of   this   court   which 

give   to   the   action    on    the  implied  promise  arising  from 

a   conversion    of    personalty    all    the    incidents    of   any 

other   action   ex  contractu^    and    partly   on    the   holdings 

of   the   court,,  as   to   the   effect   of  the    waiver   of   a  tort 

on    the   rights    of    action     of    the    injured    party.       But 

the    fact    that    a    suit    in    a   particular   form    of   action 

must    have    all     the     incidents   attached    bv    law   to    that 

form    of  action,    can    have    no    necessary    bearing  on    the 

effect    of  the    form    of  action    on    the   rights  or  remedies 

of  the   plaintiffs.       And    the    holdings    of    the    court   on 

the   effect   of    the    waiver    of   a   tort,    whicli    have   been 

cited,    only    go     to     this     extent    that   if    the   aggrieved 

party    after   a   technical   conversion    resume   possession  of 

the    property     as    owner,    or    otherwise    assents    to   the 

tortious   taking,    the   remedy   in    trover   is   gone :     Tray- 

ner  v.  Johtison,  1  Head,  51;     Bell  v.    CunmingSy  3  Sneed, 

275;     2   Greenl.    Ev.,   sec.   642,  note  3.       He  may  still 

sue   in   case   for  the   tort  which   he   might   have  treated 
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as  a  conversion,  or  ia  assumpsit  upon  the  implied 
promise:  Sct^uggs  v.  Davis,  5  Sneed,  262;  Railroad  v. 
Henderson,  1  Lea,  1.  If  the  action  be  in  contract, 
it  is  not  strictly  a  waiver  of  the  tort,  for  the  tort  is 
the  very  foundation  of  the  action,  but,  as  Nicholson, 
C.  J.,  has  more  accurately  expressed  it,  a  waiver  of 
the  "  damages  for  the  conversion,^'  and  a  suing  for  the 
value  of  the  property:  Kirkman  v.  Philips,  7  Heis., 
222,  224.  It  is  simply  an  election  between  remedies  for 
an  act  done,  leaving  the  rights  of  the  injured  party 
against  the  wrongdoers  unimpaired  until  he  has  ob- 
tained legal  satisfiaction.  It'  it  were  otherwise,  the 
suing  of  any  one  of  a  series  of  tort  feasors,  even  the 
last,  on  the  implied  promise,  wMiere  there  was  clearly 
no  contract,  would  give  him  a  good  title  and  release 
all  the  others.  No  authority  has  been  produced  sus- 
taining such  a  conclusion,  and  we  are  nqt  inclined  to 
make   one. 

The  trial  judge  finds  that  Springer  was  guilty  of  a 
conversion  of  the  property.  Of  course,  he  could  com* 
municate  no  title  to  a  third  person,  even  if  he  were 
a  bona  fide  purchaser  for  value  and  without  notice. 
Even  in  such  a  case  the  right  to  recover  the  property, 
if  in  existence,  or  its  value  if  disposed  of  by  the  pur- 
chaser would  be  clear:  Price  v.  Jones,  3  Head,  85. 
Whether  a  demand  and  refusal  are  necessary  to  et^tab- 
lish  a  conversion  in  such  cases  is  left  in  some  obscu- 
rity by  the  authorities.  They  are  only  evidence  of  a 
conversion,  and  are  unnecessary  where  there  is  other 
evidence  of  the  conversion :  Houston  v.  Dyche,  Meigs, 
76.       The  tendency   of    our    decisions    is    to  limit  the 
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requirement  to  cases  where  the  possession  was  right- 
fully acquired,  and  dispense  with  it  where  the  act  of 
taking  possession  was  itself  a  conversion :  Merchants 
National  Bank  v.  Trenhobn,  12  Heis.,  520.  The  trial 
judge  in  this  case  does  not  find  that  Huffman  was  a 
bona  fide  purchaser  without  notice.  He  finds  that  the 
property  was  sold  to  him  by  the  first  wrong-doer  with- 
out authority  from  the  plaintiffs.  The  dominion  or 
control  thus  acquired  would  necessarily  be  in  his  own 
right,  and  adverse  to  the  right  of  the  true  owner. 
And  the  facts  would  warrant  the  conclusion  reached 
by  the  trial  court.  The  findings  are  not  in  the  nature 
of  a  special  verdict  to  which  the  court  is  to  apply 
the  law,  but  fiicts  from  which  the  judge,  acting  as  a 
jury,  might  draw  the  necessary  conclusions  for  a  gen- 
eral   verdict. 

Affirm    the   judgment. 


John    W.  Hanks   et  al.  v,  G.  W.  Folsom   et  al. 

1.  Sai^  of  Land.     Catirei/once.     An  instrument  in  the  usual  form  of  a 

deed,  by  which  one  person  purports,  for  a  recited  consideration,  to 
have  '* bargained  and  sold"  to  another  a  specified  tract  of  land,  "to 
have  and  to  hold  "  to  the  hitter  as  "  an  inheritance  in  fee  simple  for- 
ever," will  convey  the  land  to  the  grantee  in  fee. 

2.  Same.    Assurance  of  title.    Married  woman.     A  deed  of  conveyance  of  # 

land  in  fee  executed  by  a  married  woman  alone,  without  any  privy 
examination,  is  an  assurance  of  title  purporting  to  convey  an  estate 
in  fee  which  will  perfect  the  title  of  an  adverse  holder  of  land 
under  the  Code,  sec.  2763. 
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3.  Same.    Husband  and  to^e.    lAmUaiums.    The  disseizin  occasioned  hj 

the  possession  of  the  grantee  of  such  a  deed  would  be  a  disseizin 
of  the  joint  estate  of  husband  and  wife,  and  their  joint  right  of 
action  would  be  barred  in  seven  years,  and  the  title  of  the  husband 
not  only  barred  but  extinguished,  and  the  heirs  of  the  wife,  if  she 
died  before  the  husband,  would  have  only  three  years  after  her 
death  and  the  extinguishment  of  the  husband's  right  within  which 
to  bring  suit  for  the  recovery  of  the  land. 

4.  Same.    Same.    EstoppeL     Quere,  whether  the  married  woman  would 

be  estopped  to  recover  the  land  by  representing  herself  -as  unmar. 
ried,  or  her  children  by  accepting  the  consideration  paid,  and  not 
offering  to  return  it. 


FROM     HAMBLEN. 


Appeal  from  the  Chancery  Court  at  Morristown.  H. 
C.  Smith,  Ch. 

Shields  &  Shi£L.ds   for  complainants. 
J.  P.  Evans   for   defendants. 

Cooper,  J.,  delivered    the   opinion   of  the   court. 

Bill  filed  February  19,  1880,  by  the  children  and 
sons-in-law  of  J.  A.  Cassidy,  who  is  still  living,  and 
Martha  A.  M.  Cassidy,  his  late  wife,  to  recover  the 
possession  of  certain  land.  The  chancellor,  upon  final 
hearing,  declared  the  complainants  entitled  to  the  land 
upon  the  death  of  their  father.  The  Referees  have 
reported  in  favor  of  reversing  the  chancellor's  decree, 
and  dismissing  the  bill  with  costs.  Both  sides  have 
filed  exceptions  to  the  report,  so  as  to  open  the  whole 
case. 

J.  A.  and  Martha  A.  M.  Cassidy  intermarried  in 
1858,   and   had    five   children,    four   of    whom   are   com- 
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plainants,  and  one  of  them  a  defendant  to  the  bill. 
They  lived  in  Grainger,  now  Hamblen  county.  He 
left  his  wife  and  family  in  1865,  and  went  to  Ohio. 
He  wrote  two  or  three  letters  to  his  wife  shortly 
after  his  departure,  and  then  ceased  to  write  altogether. 
The  wife  thereupon  addressed  a  letter  to  the  firm  by 
Avhom  she  understood  from  him  he  had  been  employed, 
and  in  due  course  of  mail  received  a  reply,  purport- 
ing to  be  from  the  firm,  that  a  dead  body  had  been 
found  in  the  Ohio  river,  which  was  supposed  to  be 
that  of  her  husband  from  certain  papers  taken  from 
a  pocket  of  the  clothing.  These  papers,  consisting  of 
her  husband^s  discharge  from  the  army,  geem  to  have 
been  sent  to  her.  This  was  early  in  1866,  and  from 
that  time  she,  and  her  family  and  neighbors,  believed 
that  he  was  dead.  She  was  thereafter  treated  as  a 
widow,  and  he  was  not  again  heard  of  in  the  neigh- 
borhood until  about  the  middle  of  the  year  1876. 
She  and  her  children  by  Cassidy  were  left  in  abject 
poverty.  At  her  instance,  her  only  son  by  a  former 
marriage,  came  from  a  distant  county  and  took  charge 
of    her   and   her   children. 

About  the  time  the  land  in  controversy,  which  Martha 
A.  M.  Cassidy  had  inherited  from  her  father  in  1858 
was  set  apart  to  her.  It  consisted  of  twentj-five 
acres  of  unenclosed  and  unimproved  land.  In  order 
to  secure  a  home  for  her  family,  she  exchanged  this 
land  for  another  small  tract  in  the  neighborhood  which 
was  improved.  In  pursuance  of  the  agreement  of 
exchange,  on  July  16,  1869,,  she  undertook  to  convey 
the   land   in   controversy   to  the   defendant,    F.  W.  Tay- 
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lor,  and  Taylor  caused  to  be  conveyed  to  her  the 
other  tract  of  land.  She  took  possespion  of  the  lat- 
ter tract,  and  lived  on  it  with  her  children  until  her 
death  on  November  7,  1870.  In  the  year  1872,  her 
son  by  her  first  husband  filed  a  petition  in  court 
against  the  other  children  for  a  .sale  of  the  land  for 
partition,  and  such  proceedings  were  had  that  in  Jan- 
uary, 187f3,  the  land  was  sold,  and  the  title  vested  in 
the  son  by  the  first  marriage,  who  afterwards  sold  the 
land  to  the  defendant,  Crouch,  and  at  his  request  con- 
veyed   it    to    Crouch's    wife. 

Upon  the  conveyance  to  him  of  the  land  in  con- 
troversy, F.  W.  Taylor  placed  his  son-in-law,  the  de- 
fendant, G.  W.  Folsom,  in  possession,  who  fully  en- 
closed it  by  the  first  of  De<iember  of  that  year,  and 
remained  in  possession  until  November  29,  1876,  when 
he  sold  to  the  defendant,  McFarland,  executing  to  him 
a  bond  for  title.  McFarland  at  once  entered  into 
possession,   and    has    continued    in    possession    ever   since. 

On  January  29,  1880,  J.  A.  Cassidy  filed  his  bill 
against  Crouch  and  wife  to  recover  possession  as  ten- 
ant by  the  curtesy,  of  the  land  received  by  his  late 
wife  in  exchange  for  the  land  in  controversy.  On 
January  20,  1880,  Cassidy  in  writing  surrendered  his 
estate  by  curtesy  in  the  land  in  controversy  to  his 
children,  and  on  February  19,  1880,  the  present  bill 
was    filed. 

The  defendants  having  relied  upon  the  defense  of  the 
statute  of  limitations  of  seven  years,  the  complainants 
contend  that  the  instrument  in  writing  by  which  Mar- 
tha  A.  M.  Cassidy    undertook    to    convey    the    land    in 
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controversy  to  F.  M.  Taylor,  did  not  accomplish  that 
object  for  want  of  necessary  words  of  conveyance,  and 
is  in  any  event  a  mere  nullity,  because  there  was  no 
privy   examination   of    the   grantor   to    its   execution. 

The  material  parts  of  the  instrument  are  as  follows : 
"This  indenture,  made  and  entered  into  the  16th  day 
of  July,  18G9,  between  Martha  Ann  Matilda  Cassidy 
of  the  one  part,  and  Franklin  W.  Taylor  of  the  second 
part,  witnesseth,  that  I,  the  said  Martha  Ann  Matilda 
Cassidy,  have  this  day,  for  and  in  consideration  of  the 
sum  of  $700,  bargained  and  sold  to  the  said  Franklin  W. 
Taylor,  a  certain  piece  or  parcel  of  land  (describing  it), 
to  have  and  to  hold  the  said  tract  or  parcel  of  land 
to  the  said  F.  M.  Taylor  as  an  inheritance  in  fee 
simple   forever. 

The  objection  to  this  instrument  is  that  it  contains 
no  words  of  conveyance,  and  that  the  defect  is  not 
helped  by  the  habendum  clause,  which,  it  is  said,  can 
only  be  looked  to  in  order  to  define,  qualify  or  con- 
trol the  estate  conveyed.  The  operative  words  in  the 
premises  of  this  instrument  are  '^bargained  and  sold." 
More  than  half  a  century  ago.  Chancellor  Kent,  in 
lectures  which  have  done  honor  to  our  country,  did 
not  hesitate  to  say  that  a  deed  would  be  perfectly 
competent  to  convey  land  in  any  part  of  the  United 
States,  in  which  one  person  undertook,  for  a  recited 
consideration,  to  "bargain  and  sell"  to  another  a  lot 
of  land,  describing  it.  And  the  highest  court  of  at 
least  one  of  our  sister  States  seems  to  have  judicially 
held  such  to  be  a  deed  good :  2  Dana  (Ky.),  23.  In  this 
State,   for   over   thirty   years,    it   has   been    provided   by 
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statute  that  every  grant  by  deed  of  real  estate  shall 
pass  all  of  the  estate  of  the  grantor  "  unless  the  in- 
tent to  pass  a  less  estate  or  interest  shall  appear  by 
express  terms,  or  be  necessarily  implied  in  the  terms 
of  the  instrument^':  Code,  sec.  2006.  And  the  Legis- 
lature, by  the  Code,  sec.  2013,  has  reduced  the  forms 
of  conveyance  to  their  simplest  elements,  and  disclosed 
a  clear  intent  that  the  largest  meaning  shall  be  given 
to  words  in  grant,  unless  limited  by  the  instrument 
itself:  Daly  v.  Willis,  5  Lea,  104.  And  our  decis- 
ions have  been,  in  eifect,  that  the  whole  instrument 
will  be  looked  to,  without  much  reference  to  technical 
rules,  to  ascertain  the  intent  of  the  parties.  The 
same  wordd  may  be  construed  as  an  agreement  to  con- 
vey, or  as  operating  an  actual  conveyance  according  to 
the  intention  of  the  parties  to  be  gathered  from  the 
context:  Beecher  v.  Hicks,  7  Lea,  211;  Games  v. 
Apperson,  2  Sneed,  662;  Topp  v.  White,  12  Heis., 
165,  173;  Alderson  v.  Clears,  7  Heis.,  667;  Lafferty 
V.  Whitesides,  1  Swan,  123.  It  is  impossible  to  read 
the  instrument  under  consideration  without  seemg  that 
it  was  intended  as  a  deed  of  conveyance  of  the  land 
in  fee,  and  the  word  "sell''  in  the  present,  or  "sold" 
in  the  past  tense,  equally  import  an  executed  contract 
unless  limited  by  the  context  or  character  of  the  in- 
strument. We  are  clearly  of  opinion  that  the  words 
used  in  the  instrument  under  consideration  were  suffi- 
cient, in  view  of  the  plain  intent  of  the  parties,  to 
convey   the   land   to   the   grantee   in    fee. 

This    court    has    uniformly    ruled    since    the    act   of 
1819,   and   has   repeated   the    ruling   at    this   term^    that 
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the  meaning  of  the  statute  of  limitations  in  favor  of 
the  tenant  in  possession  does  not  depend  upon  the 
validity  of  the  assurance  of  title  under  which  he 
claims.  If  it  be  in  form  an  assurance  of  title  pur- 
porting to  convey  an  estate  in  fee,  although  void  both 
at  law  and  in  equity,  the  statute  will  perfect  the 
title  within  the  period  of  limitations.  Continuous  ad- 
verse possession  is  the  important  point,  the  assurance 
of  title  being  necessary  to  ascertain  the  land,  and  to 
determine  the  estate  acquired:  Hunter  v.  0^ ^eal,  4 
Baxt.,  494;  Thurston  v.  University ^  4  Lea,  513.  The 
point  is  made  that  the  deed  of  a  married  woman  is 
not  rendered  effectual  by  signing  and  delivery,  but 
only  by  her  privy  examination.  And,  therefore,  says 
the  learned  counsel,  the  question  we  make  is  not  that 
the  deed  was  void  and  inoperative  merely,  but  that  it 
was  no  deed  at  all.  The  distinction  is  a  nice  one, 
and  perhaps  we  may  be  reasonably  excused  if  we  fail 
to  see  it.  But  the  very  point  now  relied  on  was 
made  over  a  quarter  of  a  century  ago  in  a  case  in- 
volving the  construction  of  the  act  of  the  Legislature 
passed  to  cure  defective  probates  after  a  retijstration 
of  twenty  years,  and  found  one  judge  of  this  court 
who  thought  it  well  taken.  A  majority  of  the  court 
held,  however,  that  there  was  no  distinction  between 
the  deed  of  a  Jeme  covert  and  any  other  deed  with  a 
defective  probate,  although  it  was  conceded  the  title 
did  not  pass  for  the  want  of  a  proper  privv  exami- 
nation: Maithtioson  v.  Spencer y  3  Sneed,  513.  This 
decision     has     been     repeatedly    followed :       Murdock    v. 

Leethj    10    Heis.,    166;    Anderson   v.  Bewley^    11  .  Heis., 
36— VOL.  11. 
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29;  Stephenson  v.  Walker^  8  Baxt.,  289.  For  a  much 
stronger  reason  the  ruling  should  be  applied  in  a  class 
of  cases  strictly  analogous^  where  time  is  supplemented 
by  continuous  adverse  possession  for  the  required  pe- 
riod. 

The  disseizin  occasioned  by  the  possession  taken 
under  the  deed  of  Martha  A.  M.  Cassidy  was  of  the 
joint  estate  of  Cassidy  and  wife^  and  their  joint  right 
of  action  was  barred  by  the  continuous  adverse  pos- 
session- of  Taylor  for  seven  years^  and  the  title  thus 
acquired  was  sold  to  McFarland :  Ouin  v.  Arideraon, 
S  Hum.,  298.  And  the  heir  of  the  wife  has  only 
three  years  after  hfr  death  ^  or  at  any  rate  after  the 
right  of  the  surviving  husband  is  barred.  Id,  The 
right  and  title  of  the  husband  was  not  only  barred^ 
but  extinguished^  and  interposed  no  obstacle  to  a  suit 
by  his  children:  McClung  v.  Sneed,  3  Head,  .219. 
His  subsequent  conveyance  or  surrender  to  his  chil- 
dren passed  nothing  to  them.  And  their  right  of 
action  as  heirs  of  their  mother  was  also  barred  and 
extinguished    by   a   failure  to  sue  in  the  prescribed  time. 

It  is  probable  also  that  the  conclusion  of  the 
Referee  may  be  sustained  upon  the  doctrine  of  estop- 
pel, as  assumed  by  them,  if  not  upon  the  implied 
fraud  of  the  married  woman  in  representing  herself  as 
discoverty  at  any  rate,  upon  the  ground  that  the  com- 
plainants, although  infants  and  feme  covert,  have  rati- 
fied the  act  of  the  mother  by  accepting  the  property 
given  in  exchange,  and  not  offering  to  return  the 
property  given  in  their  bill :  Stormer  v.  Ditwaller, 
MS.   opinion  at   Knoxville,   September  term,  .1878.       It 
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i¥oald  be  manifestly  inequitable  to  give  them  both 
tracts  of  land,  and  it  is  not  easy  to  see  how  they 
-can  do  equity  after  having  sold,  even  through  proceed- 
ings in  court,  the  tract  receited  by  them.  It  is, 
however,   unnecessary   to   further   consider   this   point. 

The  chancellor's    decree   will    be  reversed,     and    the 
bill  dismissed   with   costs. 


Norton  v.   Ailor,  Administrator. 

1.  Husband  and  Wife.    Support  (^  children.    If  a  man  marry  a  woman 

with  infant  children,  and  he  take  them  into  his  family,  and  treat 
them  as  part  of  his  family,  the  law  implies  an  obligation  on  his 
part  to  support  them. 

2.  Same.    After  the  death  or  majority  of  one  of  such  children,  without 

promise  to  pay,  the  step-father  can  not  recover  from  its  guardian  for 
its  support  and  maintenance  during  its  minority. 


FROM   UNION. 


Appeal    from    the  Chancery  Court  at   Maynardsville. 
W.  B.  Staley,  Ch. 

A.  S.  Prosser   for   complainant. 

Washburne   &  Templeton   for   defendant. 

Freeman,  J.,    delivered   the  opinion   of  the  court. 

Keuben   Huchison  died  in  the  Federal  army  in  1863, 
leaving   a   wife   and   four  children,   the   youngest  named 
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Parley,  the  iDtestate  of  present  defendaDt.  She  died 
February,  1882,  having  become  an  imbecile  when  about 
six  years  old,  some  years  after  the  marriage  of  the 
mother   with   complaindnt,   which    took   place  in  1866. 

The  father  left  a  small  tract  of  land  worth  from 
t(800  to  $500,  and  a  small  amount  of  personalty.  On 
the  marriage,  complainant  moved  to  this  place  on  which 
the  wife  resided,  took  charge  of  the  family,  this  child 
included,  and  so  they  lived,  until  the  death  of  Parley, 
the  youngest.  In  October,  1882,  this  bill  was  filed 
to  recover  from  her  administrator  compensation  for  his 
services  in  taking  care  of  this  child  of  his  wife.  The 
chancellor  dismissed  the  bill,  which  has  been  recom- 
mended for  affirmance  by  the  Commission,  and  excep- 
tions  filed. 

The  exceptions  put  in  issue  the  propriety  of  the 
chancellor's  decree,  based  on  the  whole  record,  and 
therefore    need    not   be   specifically   stated. 

The  bill  charges  that  Sharp,  a  former  guardian, 
had  promised  to  pay  for  taking  care  of  his  ward. 
This  guardian  was  removed  in  1878,  having  been  ap- 
pointed in  1871.  Defendant  was  then  appointed  in 
his  place,  and  so  continued  until  her  death.  It  is 
also  charged  that  respondent  promised  to  pay  reasona- 
ble board  for  the  ward,  but  had  only  paid  $175. 
$100  per  annum  is  claimed  in  the  bill  as  due  com- 
plainant,   less   the    $175   paid. 

The  answer  of  respondent  sworn  to  in  response  to 
the  bill,  denies  that  the  former  guardian  had  promised 
as  charged,  and  calls  for  proof,  and  with  the  same  ex- 
plicitness    denies    that    he    ever    promised    to   pay   any 
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«Qin  further  than  the  $175  paid.  He  further  pleads 
statute  of  liraitatioos  of  six  years  as  to  all  sums  due 
before  that  period. 

There  is  no  admission  of  liability  as  argaed  in  the 
answer^  but  a  definite  denial.  There  is  no  proof  of 
any  such  contracts  or  promises  as  charged^  and  so  the 
<»8e  stands  on  the  fact^^  dependent  on  the  question^ 
whether  the  law  raises  a  liability  under  the  circum- 
stances  of  the   case. 

It  is  certain  the  complainant  married  the  mother^ 
being  poor  himself,  owning  only  a  horse  probably,  at 
the  time.  That  the  mother  having  a  home,  belonging 
to  herself  and  children,  was  living  on  the  same  at  the 
marriage,  and  complainant  went  on  the  farm  and  re- 
mained. The  mother  had  the  four  children,  including 
Parley.  She  became  insane  some  years  after  the  mar- 
riage. Complainant  kept  the  children  in  his  family 
as  his  own,  and  treated  them  as  such.  The  insane 
child  was  treated  precisely  as  a  child  of  his  own 
would  have  been  treated,  in  all  probability,  had  such 
a   child   become   unfortunate   as   she   did. 

Her  guardian  received  money  for  her  from  the 
United  States  government,  but  no  charge  was  made 
for  board,  nor  any  demand  of  payment,  from  1871  to 
1878,  after  that  period,  when  respondent  had  been  ap- 
pointed as  guardian,  it  seems  some  such  claim  was 
made,  and  under  it  f  175  paid,  which  he  says  was  all 
he  ever  promised  to  pay,  and  we  can  but  conclude, 
all  the  other  party  demanded  or  expected  to  receive.  . 
After  the  death  of  the  child,  his  views  we  suspect 
changed,  and   hence   this  suit. 


566  KNOXVILLE : 


Norton  v.  Ailor. 


The  law  governing  this  case  is  thus  stated  by  this 
court  in  Maguinay  v.  Saudek,  5  Sneed,  147-8,  "The 
husband  is  not  bound  by  law  to  maintain  a  child  of 
the  wife  by  a  former  husband.  But,  if  he  receives 
such  child  into  his  own  house,  he  is  then  considered 
as  standing  in  loco  parentis,  and  is  responsible  for  the 
maintenance  and  education  of  the  child  so  long  during 
its  minority  as  it  lives  with  him,  for  by  so  doing,  he 
holds  the  child  out  to  the  world  as  part  of  his 
family."  It  is  added:  "This  is  precisely  the  obliga- 
tion of  the  father  as  respects  the  support  of  his  minor 
child." 

The  same  principle  is  laid  down  in  Wait^s  Actions 
and  Defenses,  vol.  5,  page  51,  where  it  is  said:  "The 
law  as  now  understood,  holds  him  liable  only  when 
he  takes  such  children  into  his  own  family  and  keeps 
them   as   part   thereof"       See   cases  cited. 

This  is  precisely  the  case  we  have  in  this  record. 
It  cannot  be  held,  that  while  he  had  thus  taken  upon 
himself  the  legal  obligation  to  support  these  children, 
that  at  the  same  time  there  was  also  a  right  on  his 
part,  with  no  promise  to  that  effect  executed  from  any 
one,  to  pay  for  it,  that  he  at  the  same  time  acquired 
the  right  to  demand  to  be  reimbursed  out  of  the  estate 
of  the  child.  This  would  be  to  impose  a  legal  duty, 
and  at  the  same  time  release  the  party  practically  from 
it,  by  requiring  repayment  of  any  expense  incurred  in 
its   performance. 

While  it  is  conceded,  as  argued  by  counsel,  that 
the  performance  of  this  duty  may  be  a  good  consid- 
eration  for   a   promise   on   the    part    of   the  child   after 
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it  arrives  at  years  of  maturity,  this  excludes  the  idea 
of  such  liability  before  such  promise,  if  such  liability 
existed,  there  would  be  no  need  for  the  after  promise. 
The  cases  referred  to,  2  Mass.,  4l6,  and  4  Mass.,  676, 
as   we   understand    them,  do   not   decide   the  contrary. 

It  is  also  well  settled  law,  that  if  a  father  is  not 
able  to  support  and  educate  his  children  in  a  manner 
suitable  to  their  fortune  or  expectation,  an  allowance 
will  be  made  by  a  court  of  chancery  out  of  the  in- 
fant's estate  for  those  purposes :  See  Wait's  Actions  and 
Defenses,   vol.    5,   page   52. 

We  have  not  that  case  before  us.  On  the  contrary, 
the  case  is  a  claim  made  after  the  death  of  the  ward, 
and  fifteen  years  after  the  service  commenced,  and  is 
specifically  put  on  the  ground  of  a  contract  and  agree- 
ment on  the  part  of  the  guarJian  to  pay;  no  appli- 
cation to  have  the  fund  in  the  hands  of  the  ward 
appropriated  to  expenses  was  ever  made  in  her  life- 
time except  for  the  ?175,  and  that  paid,  no  more 
claimed   or   promised. 

Under   these   circumstances,    we   think    the    chancellor 
was   correct   in    dismissing    the    bill,    and     Referees    cor-* 
rect  in  their  report,  and  the  same  will  be  affirmed    with 
costs. 
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Nancy   Lane  v.   W.   H.   Farmer  et  al. 

» 

1.  Limitations.     Husband  and   Wife.     Surtnvorahip,     Guardian.     Upon 

the  marriage  of  a  female  ward  the  guardianship  oeases,  and  the 
husband  is  at  once  vested  with  the  right  to  demand,  sue  for,  and  re- 
ceive any  funds  in  the  hands  of  the  guardian,  or  any  choses  in  action 
of  the  wife,  and  the  period  required  to  create  the  bar  of  the  statute  of 
limitations,  or  to  raise  the  presumption  of  payment  would  begin  to 
run  from  that  time.  And  if  the  wife  afterwards  take  the  right  of 
action  by  survivorship,  or  divorce,  she  would  take  them  in  the  con- 
dition  in  which  he  had  left  them. 

2.  Guardian  and  Ward.    BemUing  trust.    Husband  and  Wife.    If  the 

late  guardian  of  a  female  ward  and  of  other  wards,  several  years 
after  the  marriage  of  such  female  ward  and  after  he  had  settled  with 
the  other  wards,  cause  execution  to  issue  on  a  judgment  recovered  by 
him  as  guardian  before  the  marriage,  and  purchase  land  sold  under 
it,  the  presumption  would  be  that  he  acted  under  a  claim  of  right  and 
for  himself,  and  if  any  resulting  or  constructive  trust  would  arise 
from  the  fact  that  the  husband  and  wife  had  funds  in  their  hands  of 
the  guardian  or  an  interest  in  the  judgment,  the  trust  would  be  in 
favor  of  the  husband,  and,  if  he  elected  to  follow  the  fund  into  the 
land,  it  would  be  a  reduction  of  the  fund  or  chose  in  action  into  pos- 
session. 

3.  Chancery  Pleadings  and  PRAcmcE.    Stale  demands.    There  is  no 

intendment  in  favor  of  stale  demands,  and  a  clear  case  must  be 
made  by  the  claimant  in  order  to  secure  the  aid  of  a  court  of  equity. 

4.  Same.    How  a  bill  may  be  dismi-nsed.    The  court  may  dismiss  a  bill  mero 

motu  when  it  contains  no  equity. 


PROM   CLAIBORNE. 


Appeal   from   the   Chancery  Court  at  Tazewell.      H. 
C.  Smith,   Ch. 

J.  L.  Rogers   for  complainant. 

M.  L.  Carr  and   F.  M.  Fulkerson   for  defendants. 
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Cooper,  J.,   delivered   the   opinioo   of  the  oourt. 

The  original  bill  in  this  case  was  filed  on  the  29th 
of  March,  1882,  and  the  amended  bill  in  November 
of  that  year.  The  case  is  before  us  on  demurrer  to 
the  bills,  and  the  rights  of  the  complainant  turn  upon 
the  facts  disclosed  by  the  bills.  But  the  record  is  so 
badly  written  by  an  unskilled,  and  unintelligent  scribe, 
that  it  is  almost  impossible  to  ascertain  the  facts  with 
absolute   certainty. 

On  September  14,  1858,  S.  J.  Barnard,  as  guardian 
of  the  five  children  of  his  deceased  brother,  George 
Barnard,  of  whom  the  complainant  was  one,  recovered 
a  judgment  in  the  circuit  court  of  Claiborne  county, 
against  Benjamin  Cloud  and  John  Devault  for  $2,494 
and  costs  of  suit.  In  the  year  1867,  Barnard  caused 
an  execution  to  be  issued  on  this  judgment,  and  levied 
upon  two  tracts  of  land  as  the  property  of  John  De- 
vault.  On  August  12,  1867,  both  of  these  tracts  were 
sold  under  the  levy  and  bought  by  Barnard,  as  guardian, 
one  of  them  at  $1,000,  the  other  at  Jl,500  or  $500, 
the  record  stating  the  amount  both  ways.  On  Octo- 
ber 21,  1868,  Barnard  assigned  in  writing  his  bid,  and 
interest  in  the  lands  thus  acquired  to  his  wife,  Nancy 
Barnard,  the  assignment  having  been  found  in  the 
<K)unty  court  clerk's  office  after  the  filing  of  the  orig- 
inal bill.  So  far  as  complainant  knows,  Barnard  never 
took  a  sheriff's  deed  for  the  land,  and  the  bill  avers 
the  transfer  to  the  wife  was  fraudulent  as  to  com- 
plainant, and  that  the  wife  nevc^r  had  possession  of  the 
land.       Shortly  after  the  date   of   his  assignment^   Bar- 
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nard   left  the   State   with   his    femily,   and    died    several 
years   ago   insolvent.       His   widow   and  heirs  were  made 
defendants,    as    non  residents,    by   publication.       In    He- 
cember,    1869,   John    Devault  conveyed  one  of  the  tracts 
of    land,    the    one    on     which    he    resided,    to   his   son, 
daughter   and    son-in-law    by    deed    for   a   recited  consid- 
eration   of  ?1,000   paid    to    him    or   for   him    on    his  lia- 
bilities.      This   deed    was    duly    registered   on    December 
15,    1869.       The   bill   charges   that   the   conveyance    was 
intended    to    defraud    creditor^?,    that   John    Devault   con- 
tinued   in     possession     of    the     land    until    his   death    in 
1882,   and    his    heirs    and    personal    representatives    are 
made  defendants.      In  the  yei^r  1869,  Evans  &  Thomas, 
as   creditors    of  S.    J.    Barnard,    filed    an  attachment  bill 
against   him   as  a  non- resident  of  the  State,  and  attached 
the    other   tract   of    land    as    his   property,    to   subject   it 
to    the    payment   of  their  debt.      Such    proceedings  were 
had    in    the   cause   that   a    decree   was    rendered   in  favor 
of  Evans   &   Thomas,     the     land     sold    thereunder,    and 
bought    by    Thomas  for   $409.02.       The    sale    was    con- 
firmed,   and    all    the   title   and    interest    of    Barnard    acd 
Devault    therein    divested     out   of    them,   and    vested    in 
Thomas   in    fee.       In    January,    1872,   Thomas   sold    and 
conveyed    the  land  by  quit-claim  deed  to  Hugh  Farmer, 
who    died    in    1877    testate,    and    his    devisees   are   made 
defendants.       The   bill    charges   that    Evans    &    Thomas 
had   personal    knowledge  that    the    land    was   bought  by 
Barnard    as  guardian,    and    that   the  attachment   proceed- 
ings  were   void    for   certain    specified   defects. 

After    the   recovery  of  the  judgment  against  Devault 
in    18o8,   and    before   the   sale   of    his    lands   thereunder. 
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two  of  George  Barnard's  children  died  intestate,  without 
wife  or  child.  The  complainant,  Nancy,  intermarried 
in  1859  with  James  Lane.  The  original  bill  was  filed 
in  the  napie  of  the  husband  and  wife,  with  an  alle- 
gation that  he  had  deserted  her  for  about  two  years, 
the  wife  using  the  husband's  name  for  her  benefit 
under  the  Code,  section  2805.  Before  the  filing  of 
the  amended  bill,  the  complainant  had  obtained  a  di- 
vorce from  her  husband,  and  she  filed  that  bill  in  her 
own  name  alone.  The  complainant  says  that  after  the 
recovery  by  Barnard  of  the  judgment  against  Devault 
and  before  the  sale  of  the  land,  he,  Barnard,  as  guardian 
settled  with  his  other  wards,  but  never  paid  complain- 
ant ''anything  of  consequence"  of  her  share  of  her 
father's  estate.  Her  husband  never  reduced,  or  took 
steps  to  reduce  her  interest  in  the  property  to  pos- 
session. She  further  alleges,  on  information,  that  when 
Barnard  bought  the  lands  at  the  execution  sale  he 
bought  with  her  share  exclusively.  At  any  rate,  she 
says,   she  is   entitled   to   a   third    of  the   recovery. 

The  bill  seek8  to  reach  the  land  by  way  of  resulting 
trust  to  the  extent  of  the  interest  of  the  complainant  in 
the  consideration  paid,  and  for  an  amouwt  of  rents 
against  the  defendants  who  have  been  in  possession. 
The  bill  avers,  however,  that  complainant  cannot  say 
whether  or  not  the  sales  of  the  land  under  the  judg- 
ment and  execution  against  Devault  are  legal  and  such 
as  to  pass  title  out  of  Devault.  If  it  should  be 
found  that  they  were  not,  then  she  asks  that  the.  bids 
be  set  aside  so  far  as  they  might  go  as  a  credit  on 
the  judgment,   and    that  she  have  execution  of  the  judg- 
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ment;  and  that  she  have  execution^  at  any  rate,  to 
the  extent  of  the  unpaid  balance  of  the  judgment. 
To  this  end,  she  asks  that  an  administrator  of  the  estate 
of  S.   J.   Barnard   be   appointed. 

The  bill  does  not  show  when  the  complainant  came 
of  age,  but  the  fact  is  perhaps  not  important.  For, 
upon  her  intermarriage  with  Lane  in  1859  the  guard- 
ianship of  Barnard'  at  once  ceased:  Jones  v.  Ward^  10 
Yer.,  168;  State  v.  Parker ,  8  Baxt.,  497.  From  that 
time,  the  husband  became  clothed  with  the  right  to 
demand,  receive,  and  sue  for  the  distributive  share  of 
his  wife  in  her  father's  estate,  or  in  any  funds  in  the 
hands  of  the  late  guardian:  Cox  v.  Scott,  9  Baxt., 
305.  The  guardian  might  settle  with  him,  and  pay 
him  the  money  due  the  wife:  Sanders  v.  Forgassony 
S  Baxt.,  249.  And  the  right  of  action  of  the  hus- 
band and  wife  against  the  guardian  growing  out  of 
the  guardianship  then  accrued:  State  v.  Parker,  8  Baxt., 
497.  The  bill,  considering  the  original  and  amended 
bill  as  one,  is  singularly  reticent  as  to  what  may  have 
passed  between  the  husband  and  the  guardian  when 
the  latter  was  settling  with  his  wards.  The  only  state- 
ment bearing  on  the  subject  is  that  the  husband  never 
reduced,  nor  took  steps  to  reduce  to  possession  the 
complainant's  rights  and  interest  in  the  property  men- 
tioned in  the  bills.  But  that  might  have  been  because 
he  knew  that  she  had  no  rights.  For  aught  that  ap- 
pears, the  husband  may  have  settled  with  the  late 
guardian  as  he  had  the  right  to  do,  and  received  all 
the  money   she   was  entitled   to. 

The   bill,   and    the    argument    submitted   in   support 
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of  it  proceed  upon  the  ground  that  S.  J.  Barnard,  in 
the  issuance  of  execution  on  the  judgment  recovered 
by  him  against  Devault,  and  the  sale  and  purchase  of 
his  lands  thereunder,  was  acting;:  as  the  guardian  of 
the  children  of  George  Barnard,  or  at  any  rate  of  the 
complainant.  But  the  bill  itself  expressly  avers  that 
Barnard  had  previously  thereto  settled  as  guardian  with 
all  his  wards  except  the  complainant.  He  had,  con- 
soquently,  ceased  to  sustain  any  fiduciary  relation  to 
the  other  wards,  was  entitled  to  their  shares  of  the 
judgment,  and  to  the  extent  of  those  shares  was  acting 
for  himself,  and  clearly  in  his  own  right.  His  guard- 
ianship of  the  complainant  had  also  ceased  with  her 
marriage  eight  years  before.  He  was,  therefore,  not 
acting  as  guardian  at  all  in  the  matter,  notwithstand- 
ing the  averment  of  the  bill,  which,  in  the  absence  of 
facts  properly  pleaded  to  sustain  it,  must  be  considered 
as  the  unwarranted  inference  of  the  complainant.  Even 
if  he  had  been  acting  in  a  fiduciary  relation  to  the 
complainant  as  to  part  of  the  judgment,  and  for  himself 
as  to  the  residue,  there  is  authority  for  holding  that 
the  complainant  could  not  claim  the  land,  but  only  a 
lien  thereon  for  the  trust  fund  used  in  its  purchase : 
Treadweil  v.  McKeen,  7  Baxt.,  450.  Perhaps  the  weight 
of  authority  is  otherwise:  Gordon  v.  English,  3  Lea, 
638.  But  if  he  stood  in  no  fiduciary  relation  to  the 
complainant,  and  appropriated  her  funds  in  the  purchase 
of  the  land,  no  resulting  trust  would  arise  in  her  favor: 
Hawthorne  v.  Brown,  5  Sneed,  462;  Ensley  v.  Baltn- 
tine,  4  Hum.,  233.  A  fair  deduction  from  the  facts 
alleged   in   the   bill   is   that   Barnard    used   the  judgment 
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iu  question  as  his  own  under  a  claim  of  right^  and 
that  no  resulting  trust  was  thereby  created  in  the  land 
in  iavor  of  complainant  or  her  husband^  the  latter 
being  the  person  then  clearly  entitled  to  the  money 
due  from  the  late  guardian  to  the  wife.'  And  this 
money  was  not  a  specific  sum,  nor  was  it  paid  for  a 
distinct  interest  in,  or  aliquot  part  of  the  land  bought, 
so  as  to  create  a  resulting  trust  proper:  Perry  on 
Trusts,  sec.  132 ;  Crop  v.  Norton,  2  Atk.,  74 :  White 
V.    Carpenter,   2   Paige,    217. 

But  the  fact  that  the  husband  was  entitled  to  the 
funds  of  the  wife  in  the  hands  of  the  guardian,  at 
the  time  of  the  alleged  use  of  such  funds  by  the  guard- 
ian in  the  purchase  of  the  lands  in  controversy,  is 
conclusive  upon  the  rights  of  the  complainant,  even  it 
the  facts  were  sufficient  to  create  a  resulting  trust. 
The  trust  .must  have  been  in  his  favor,  as  the  owner 
of  the  funds,  not  in  favor  of  the  wife.  If  he  elected 
to  take  the  land,  it  would  be  a  reduction  into  pos- 
session of  the  chose  in  action  thus  converted.  If  he 
did  not  make  the  election,  the  chose  in  action,  that  is 
the  claim  against  the  guardian  and  the  specific  funds 
in  his  hands  would  remain.  He,  the  husband,  Is  not 
a  party  to  the  bill  as  amended,  and  therefore  the 
question  of  his  rights  are  not  before  us.  If,  as  the 
complainant,  asserts  in  her  bill,  her  divorce  operated, 
as  would  his  death,  to  give  her  by  survivorship  choses 
in  action  not  reduced  into  possession  by  him  during 
coverture,  she  would  only  take  the  choses  in  action, 
not  an  interest  in  land  created  by  their  conversion 
into   realty.       The   defendants  in  possession  of  the  land. 
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and  those  under  whom  they  claim  have  certaiDly  acquired 
a  title  to  the  land  as  against  the  husband.  They 
have  been  in  possession^  under  an  assurance  of  title 
purporting  to  convey  a  fee  for  more  than  seven  years, 
adveraely  to  all  the  world.  The  possession  of  John 
Devault  of  the  land  conveyed  to  his  children  must  be 
taken  to  be  in  subordination  to  the  legal  title  of  the 
children  until  the  contrary  appears,  and  the  bill  con- 
tains no  fact  inconsistent  with  this  conclusion,  even 
if  his  deed  be  treated  as  fraudulent  to  his  creditors. 
The  complainant  can  stand  in  no  better  position  than 
her  husband.  And  even  if  she  could  now  elect  to 
follow  the  debt  into  the  land,  it  would  only  be  because 
she  had  stepped  into  the  shoes  of  the  husband,  and 
must  take  his  rights  as  he  left  them.  A  resulting 
trust,  it  need  scarcely  be  said,  like  any  other  trust 
arising  by  implication  of  law,  may  be  barred  by  the 
statute  of  limitations:  Oummings  v.  Stovall,  6  Lea,  683. 
And  the  statute  of  seven  years  (Code,  sec.  2786),  will 
run  in  favor  of  the  heirs  of  S.  J.  Barnard :  Earhs 
V.    Earles,   3   Head,   366. 

The  whole  case  of  the  complainant  rests  upon  a 
mistake  as  to  the  effect  of  her  coverture  on  the  rights 
she  now  seeks  to  assert.  It  has  been  assumed  that 
her  marriage  was  a  sufficient  excuse  for  the  long  delay. 
But  the  rights  of  action  of  the  wite  vested  at  once  in 
the  husband  upon  their  marriage.  The  right  to  call 
the  guardian  to  account,  to  assert  her  claim  to  any 
part  of  the  judgment  against  Devault.  or  to  follow  the 
wife's  funds  into  the  land,  belonged  to  him.  He  could 
have   sued   at  any  time.       The   rights   of  the  wife  were 
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to  a  settlement  out  of  her  choses  in  action  if  she  had 
demanded  it  during  coverture,  or  to  the  choses  them- 
selves upon  the  husband's  death  before  reducing  them 
to  possession.  If  the  divorce  confers  upon  her  the 
latter  right,  it  would  only  be  with  all  the  usual  in- 
cidents. But  by  survivorship  she  would  take  the 
choses  in  action  in  the  condition  in  which  they  were 
leit  by  the  husband.  If  they  had  been  barred  by  the 
statute  of  limitations  by  his  neglect  to  sue,  they  would 
remain  barred  in  her  hands.  If  he  has  allowed  the 
presumption  of  payment  to  arise  from  lapse  of  time, 
the  presumption  will  continue  as  against  her.  There 
is  not  a  single  fact  stated  in  the  bill  which  tends  to 
rebut  the  presumption  of  the  payment  of  the  judgment 
in  question  from  lapse  of  time,  nor  the  presumption 
of  payment  by  the  guardian  to  the  husband  of  the 
wife's  funds  in  his  hands.  If  the  husband  is  estopped 
for  any  reason  to  enforce  the  judgment,  or  recover  the 
land,  the  wife  is  equally  estopped,  for  she  necessarily 
takes  both    rights   exactly    where   he   left   them. 

We  can  conceive  of  a  state  of  facts  in  relation  to 
the  land  in  controversy  which  might  have  conferred 
upon  the  wife  rights  independent  of  the  husband.  If, 
for  example,  at  the  time  of  the  levy  and  sale  there 
had  been  an  agreement  between  the  husband  and  wife 
on  the  one  side  and  the  late  guardian  on  the  other, 
that  her  funds  in  the  hands  of  the  guardian  or  her 
interest  in  the  judgment,  if  she  had  such  funds  or  in- 
terest, should  be  used  for  her  benefit  in  the  purchase 
of  the  land,  and  the  title  taken  to  her,  a  trust  might 
have   been   created    which    equity   would    enforce   recenti 
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facto.  But  no  such  case  is  made,  the  bill  entirely 
ignoring  the  rights  of  the  husband,  and  treating  the 
fund  in  the  guardian's  hands  as  separate  estate,  or  sub- 
ject to  all  the  incidents  of  a  wife's  separate  estate. 
After  so  great  a  lapse  of  time,  during  which  no  reason 
is  shown  why  the  husband  did  not  enforce  his  rights, 
if  in  fact  he  failed  to  do  so,  the  court  will  not  deal 
in  conjectures  in  view  of  possible  rights.  The  judg- 
ment in  controversy  was  recovered  nearly  a  quarter  of 
a  century  before  the  filing  of  the  bill,  and  the  land 
sold  and  bought  fifteen  years  ago.  Under  these  cir- 
cumstances, and  especially  when  the  active  parties  in 
the  transaction  called  in  question  have  died,  it  is  the 
duty  of  a  party  coming  into  a  court  of  equity  for 
relief  to  make  out  a  clear  case.  There  is  no  intend- 
ment  in   favor   of  stale   demands. 

The  demurrers  were  not  drawn  with  a  view  to  the 
aspect  in  which  we  have  considered  the  case.  The 
bill  contains  no  equity,  and  should  have  been  dismissed 
by  the  chancellor  mero  motu:  Earles  v.  Earles,  3  Head^ 
366.  And  the  decree  which  he  ought  to  have  ren- 
dered   will   be    mar^e   by   this   court. 

Dismiss   the   bill    with   costs. 
37— VOL.  11 
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Mary   Waltox  v,   G.   W.   Sharp. 

1.  Gabnibhment.    Fleadinffs  and  Praeiiee,    Where  gamiBbment  is  serred 

on  two  parties,  and  both  answer,  it  is  error  to  consider  the  answers  of 
both  together  in  making  up  judgment  against  one,  at  least  where  the 

amount  involved  is  over  $50,  ($1,000  under  act  of  1883,  ch.  11). 

• 

2.  Same.    Same,    In  garnishment  proceedings  the  plaintiff  must  show 

judgment  and  execution. 

Quegtion  reserved.    Whether,  where  answer  of  garnishee  shows  that  the 
legal  title  to  a  note  is  in  him,  (he  holding  it  as  collateral  security), 
and  the  equitable  title  is  in  another,  he  could  be  compelled  to  sur- 
'render  it,  at  least  until  his  debt  is  satisfied. 


FROM    CAMPBELL. 

Appeal  in  error  from  the  Circuit  Court  of  Campbell 
county.       W.  P.  Wabhburne,  Sp.  J. 

Henderson   &  Jourolmon  for  Walton. 

HouK   &  Gibson  for  Sharp. 

Cooke,  Sp.   J.,   delivered   the   opinion   of  the   court. 

This   was   a  proceeding   by  garnifihment.      The  sum- 
mons  was   in    the   words    following,    to*wit: 

"To  Jas.  E.  Johnson:  By  virtue  of  an  execution  in* 
my  hands  against  the  estate  of  Nancy  Walton,  I  summon 
you  to  appear  before  the  judge  of  the  circuit  court  for 
Campbell  county,  Tennessee,  at  the  next  term  of  the 
circuit  court  to  be  held  for  said  county,  at  the  court- 
house in  Jacksboro,  on  the  third  Monday  of  March 
1881,   to    answer    on     oath    such   questions'  as   may    be 
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propounded  to  you  touching  your  indebtedness  to  Nancy 
Walton,  or  ber  credits,  effects  or  property  in  your 
hands,"   etc. 

This   6tli   day   of  Pecernber,   1880. 

John  Hunly,  Deputy  Sheriff. 
On  which  was  endorsed  the  following  garnishment 
summons:  "G.  W.  Sharp  v.  A.  Huckaby  et  al.  Exe- 
cuted a  true  copy  of  the  within  on  Jas.  E  Johnson, 
December  6,  1880,  to  answer  at  the  March  term  of 
circuit  court,  1881.'^ 

John  Hunly,  Deputy  Sheriff. 
A   precisely   similar  garnishment  in  the  same  words^ 
except   the   name   of.  the    garnishee,   and  with  the  same 
eadoFseqient   upon   it,    was    on    the    same    day,   by  the 
same   official,   served    upon    one  Winston   Bowman. 

Both  garnishees  appeared  at  the  circuit  court  and 
filed  their  answers.  Johnson  answered  that  he  was 
not  indebted  to  said  defendant,  nor  had  any  effects 
in  his  hands  belonging  to  her,  nor  knew  of  any  one 
els(e  who  bad.  That  the  defendant  had  duly  assigned 
to  him  a  note  on  one  Winston  Bowman  with  S. 
Hunter  and'  S.  C.  Baird  security,  upon  which  pay- 
ments have  been  inade  in  payment  of  tuition  fees 
then  earned  and  over  due,  and  as  security  lor  fees 
contracted  for  and  then  being  earned.  Of  which  transfer 
th^  maker  of  said  note  had  due  notice.  That  said 
nota  was  for  $275,  or  thereabouts,  with  no  credits  on 
it  that  be  remembered  of.  That  Mrs.  Walton  brought 
it  to  ]nixi  as  pay  or  security  for  tuition  fees,  and  said 
she  qaight  possibly  take  it  all  up  in  tuition.  That 
about   $75   bad  been  taken    up    ^nd    the    tuition    th^t 
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would  be  due  at  the  end  of  that  session  would  be 
six  dollars  more.  That  he  did  not  intend  to  teach 
another  session.  Don't  think  he  has  received  notice  that 
any  payments  have  been  made  on  the  note.*  Did  not 
know  whether  he  would  teach  another  session,  but  if 
was  not  his  present  intention  to  do  so.  The  note 
was  given  four  or  five  years  ago  and  was  payable  one 
day  aftei*  date.  That  he  held  the  note  as  his,  but 
if  he  should  stop  teaching  would  consider  that  he 
should  settle  the  balance  with  her.  The  note  draws 
interest    at   ten    per   cent. 

Bowman's  answer  stated  that  in  1876  he  borrowed 
from  Nancy  Walton  the  sum  of  $275,  and  since  that 
time  has  made  some  payments,  which  amount  to  about 
$40  at  different  times,  which  have  not  been  credited 
upon  the  note,  but  should  be.  He  is  informed  and 
believes  that  said  note  was  transferred  or  delivered 
to  J.  E.  Johni^on  before  the  service  of  the  garnishment, 
and  dots  not  know  who  is  the  legal  owner  of  said 
note.  He  admits  that  he  owes  a  balance  on  said 
note  but  oavcs  it  to  Johnson,  who  has  the  possession 
of  said  note    and    not   to    Nancv    Walton. 

The  record  shows  that  upon  consideration  of  the 
original  amended  answer  of  J.  E.  Johnson,  and\>f  the 
answer  of  Winston  Bowman,  the  court  was  of  opinion 
that  the  note  referred  to  in  the  answer  of  J.  E.  John- 
son, is  still  the  property  of  the  defendant,  Nancy  Wal- 
ton, and  that  he,  Johnson,  holds  it  as  collateral  se- 
curity for  the  sum  of  $81,  due  or  to  be^due  him  on 
his  contract  with  the  defendant,  and  that  the  balance 
due    on    said    note    was    liable   to    garnishment,    and    ad- 
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judged  that  the  garnishee,  Johnson^  surrender  said  note 
to  the  sheriff,  who  will  proceed,  without  delay,  to 
collect  it,  and  out  of  the  proceeds  pay  to  said  John- 
son said  sum  of  $81  with  interest  until  paid,  and 
aj)ply  the  residue  to  the  satisfaction  of  the  judgment 
of  G.  W.  Sharp,  and  in  case  of  the  failure  to  sur- 
render said  note  on  demand,  it  was  further  adjudged 
by  the  court,  that  the  plaintiff  have  and  recover  of 
J.  E.  Johnson  the  sum  of  $349,  being  the  amount 
due  on  said  note  less  the  sum  of  $81  adjudged  to 
be   due   him,   and   award   execution    for   the   same. 

From  this  judgment  Nancy  Walton  has  appealed^ 
This  appeal  brings  tlie  entire  case  before  us,  not  only 
as  to  the  plaintiff  in  error,  but  also  as  to  the  gar- 
nishee, Johnson  :  Kalcaky  v.  Curry y  decided  at  Jackson 
but    unreported;     11    Heis.,    549;    King's  Dig.,  3023. 

It  was  error  in  the  trial  judge  to  consider  the 
answers  of  both  garnishees  together  in  making  up 
his  judgment  against  one  of  them.  The  liability 
of  each  must  rest  upon  his .  own  answer:  4  Hum., 
299.  Where  the  amount  involved  is*  less  than  $50, 
the  answer  is  not  conclusive  but  the  plaintff  may  con- 
trovert any  of  the  facts  contained  therein  :  Code,  sec. 
3103.  But  here  the  amount  is  over  Iif50,  and  if  it 
were  the  ex  parte  answer  of  another  would  not  be 
competent  evidence  against  the  garnishee  whose  answer 
was   contested. 

The  answer  shows  that  the  legal  litle  to  the  note 
was  in  the  garnishee,  Johnson,  with  an  equitable  in- 
terest in  it  as  Mrs.  Nancy  Walton,  and  it  is  at  least 
a   serious   question,    whether   he    could    be    compelled  to 
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surrender  it  to  another,  at  least  until  the  debt  for 
which  it  was  assigned  to  him  was  satisfied.  But  in 
the  view  we  have  taken  of  this  case,  it  is  unneces- 
sary   to   decide   this   question. 

The  garnishment  summons  wholly  fails  to  show  in 
whose  favor  the  execution  was,  which  is  stated  to  be 
in  the  hands  of  the  officer,  or  upon  what  judgment 
it  was  issued  ;  and  even  the  return  of  the  officer  upon 
it  contains  no  mention  of  any  judgment  against  Nancy 
Walton.  There  is  neither  judgment  nor  execution 
shown  by  the  record  to  have  existed  any  where  in 
favor  of  the  defendant  in  error  against  the  plaintiff 
in  error;  nor  is  there  any  judgment  or  execution  of 
any  kind  alluded  to  or  shown  to  exist;  nor  is  there 
any  amount  specified  which  the  defendant  in  error, 
Sharp,  claimed  to  be  entitled  to  collect  from  the  plain- 
tiff in  error.  This  is  a  fatal  defect  in  these  pro- 
ceedings. 

In    the    case  of  Kaylor  v.   Brunswick  &   Brothei\  this 

court,  Chief  Justice  Deaderick  delivering  the  opinioli, 
says:  *'  In  this  case  the  execution  against  the  defend- 
ant is  in  the  record  as  part  of  this  cause,  brought  up 
by  the  appeal  from  the  justice's  judgment  against  the 
garnishee  with  the  other  proceedings  against  him  prop- 
erly brought  up,  for  without  it  the  sheriff's  summons 
of  the  garnishment  would  have  been  a  nullity":  6 
Heis.,  2;39.  In  the  case  of  Railroad  v.  Todd  &  WU-^ 
Hams,  11  Hris.,  555,  this  court  says:  "It  is  very 
clear  that  the  judgment  against  the  garnishee  must 
depend  upon  the  judgment  against  the  debtor,  and 
without     a   judgment    against     the     debtor     there     can 
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be  none  against  the  garnishee.  Citing  4  Yer.,  461 ; 
Cooke,  478. 

The  Referees  have  made  a  report  by  which  they 
find  that  the  judgment  of  the  circuit  court  should  be 
affirmed,  to  which  exceptions  have  been  filed.  The 
exceptions   must   be  sustained   and   the  report  set  aside. 

The  judgment  of  the  circuit  court  must  be  reversed 
and   the   proceedings   dismissed   with   costs. 


Dawson  and   Campbell  v.    L.   B.   Holt. 

1.  LibeIj.     MoUifieation,    A  person  may  adopt  and  ratify  an  unaathorized 

signature  of  his  name  to  a  libelouB  publication. 

2.  Same.    Suim,    Mere  nilence  in  relation  to  a  libel  published  over  a  per- 

son's signature,  and  a  failure  to  disavow  it  to  tbe  injured  party 
within  a  reasonable  time  after  knowledge  of  the  publishing,  are  not* 
a  ratification  of  the  act  as  a  matter  of  law,  even  in  a  case  where  the 
person  had  signed  a  writing  for  publication  of  which  the  article  pub- 
lished was  a  condensation  and  material  modification,  and  had  refused 
t()  publish  a  denial.  They  were  facts  from  which  an  actual  ratifica- 
tion night  be  found. 

3.  Same.     Evidence.     It  is  not  error  in  a  trial  for  libel  to  refuse  to  allow 

the  defendant  to  prove  th#it  he  had  uniformly  denied  that  he  had 
signed  or. authorized  the  libelous  publication,  unless  the  denial  was 
made  in  the  prenence  of  the  plaintiff,  or  brought  to  his  knowledge. 

4.  Same.     A  publication  which  contains  a  single  false  libelous  statement 

is  a  libel,  although  it  may  contain  defamatory  statements  which  were 
anauthorized,  true,  or  not  proved. 

5.  Same.    Affeni,    Where  authority  is  given  to  an  agent  to  publish  libel- 

ous words,  and  a  publication  is  caused  to  be  made  by  that  agent  in 
substantial  correspondence  with  these  words,  the  principal  will  be 
liable. 
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6.  Same.  Same.  Aathoritv  to  publish  a  writing  to  the  effect  that  a  per- 
son is  a  troublesome  fellow  to  his  neighbors,  and  has  made  a  partic- 
ular attempt  to  hire  another  to  swear  falsely,  will  not  authorize  a 
publication  that  the  person  is  a  pest  to  the  community  and  that  there 
is  now  overwhelming  evidence  on  file  clearly  establishing  his  guilt 
of  subornation  of  perjury. 


FROM   COCKE. 


Appeal  in  error  from  the  Circuit  Court  of  Cocke 
county.      J.  G.  Rose,  J. 

W.  J.   McSwEEN  and   G.   W.   Pickle   for  Dawson. 

W.  W.  Langhorne  and  H.  H.  Ingersoli.  for  Holt. 

Cooper,  J.,  delivered    the   opinion    of  the   court. 

Holt  sued  Drury  Dawson,  W.  H.  Campbell  and 
several  other  persons  for  libel.  The  judge,  who  tried 
the  cause  without  a  jury,  found  in  favor  of  the  other 
defendants,  but  rendered  a  judgment  against  Dawson 
and    Campbell,    from    which    they    appealed    in    error. 

Holt  having  had  a  lawsuit  with  one  Livingston, 
undertook  to  denounce  him  in  a  publication  in  the 
county  paper,  signed  with  his  initials.  Thereupon 
Dawson,  Campbell  and  others  signed  a  written  com- 
munication to  the  same  newspaper  sustaining  the  char- 
acter of  Livingj^ton  and  denouncing  that  of  Holt,  stating, 
:imong  other  things^  that  Holt  w:is  a  pest  or  trouble- 
some fellow  to  his  neighbors,  and  that  there  was  evi- 
dence on  file  that  he  had  tried  to  hire  a  negro  to 
swear  falsely.  This  paper  was  entrusted  to  Living- 
ston   for   publication.       He  carried  it  to  a  correspondent 
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of  the  newspaper,  who  said  it  was  too  long,  rewrote 
it,  and  signed  the  names  of  the  appellants  and  others, 
without  direct  authority  from  them,  to  the  new  draft. 
The  writing  thus  prepared  and  signed  was  published 
in  the  newspaper.  It  stated,  among  other  things, 
that  the  signers  knew  Holt  to  be  ^^a  man  of  corrupt 
principle,  noted  for  meanness  and  villiany,  and  has 
ever  been  a  pest  in  our  community.  He  has  no  re- 
gard for  his  word,  and  there  is  now  overwhelming 
evidence  on  file' in  the  clerk's  oflBce  clearly  establish- 
ing his  guilt  of  subornation  of  perjury."  The  action 
was  for  the  libel  in  the  printed  article,  setting  the 
article  out  in  hcec  verba.  There  is  no  proof  to  show 
the  contents  of  the  document  actually  signed  by  the 
defendants,  except  to  the  extent  above  stated,  so  far 
as  it  related  to  Holt.  The  document  was  not  pro- 
duced, although  notice  to  produce  it  seems  to  have 
been  served  at  least  upon  the  defendant  Dawson.  The 
proof  shows  that  both  of  the  defiendtints  saw  the  pub- 
lication shortly  after  it  was  made,  and  that  neither  of 
them  ever  disavowed  the  publication  to  Holt  or  by 
counter  publication,  and  there  is  proof  tending  to  show 
that  Dawson  refused  to  disavow  it  to  a  person  sent 
by  Holt  to  see  him  on  the  subject,  and  said  he  had 
signed    it. 

'^The  court  holds,"  says  his  Honor  the  trial  judge, 
in  the  bill  of  exceptions,  "  that  defendants  Drury  Daw- 
son and  W.  H.  Campbell  are  responsible  for  the  pub- 
lished libel,  not  by  reason  of  any  previous  direction 
or  authority  to  publij^h  that  particular  article,  but  by 
their   subsequent   assent,   and   ratification   of  the  assumed 
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aathority  from  them  to  do  so,  resalting  from  their 
acqnieseoce  and  failure  to  disavow  the  act  of  publication 
in  their  name  within  a  reasonable  time  after  knowledge 
of  the  facts.  Under  the  circumstances  it  was  their 
legal  duty  to  have  promptly  disavowed  the  publica- 
tion; and  this  disavowal  should  have  been  to  the 
plaintiff,  and  in  such  manner  as  to  repair  the  in- 
jury 80  far  as  they  reasonably  could.  Mere  state- 
ments to  other  persons  than  the  plaintiff,  in  casual 
conversations  about  the  matter,  that  the  published 
paper  was  not  the  same,  or  anything  like  the  paper 
they  signed  for  publication,  did  not  fill  the  measure  of 
their   legal   duty    to   the   plaintiff.*' 

Treating  the  article  sued  on  as  neither  signed  by 
the  defendants,  nor  published  by  their  authority,  his 
Honor  states  the  law  to  be  that  they  might  ratify  the 
use  of  their  names  in  the  signing  and  publication  by 
their  subsequent  conduct,  and  that  they  did  in  fact 
ratify    it   by   their  assent   thereto,   and    failure    to    disa- 

• 

vow  the  act  within  a  reasonable  time  after  knowledge 
of  the  fact.  And  he  distinctly  says  that  the  disa- 
vowal should  have  been  made,  under  the  circumstances, 
to  the  plaintiff,  and  in  such  manner  as .  to  repair  the 
injury  so  far  as  they/ could.  The  counsel  of  the  ap- 
pellants insists  that  there  can  be  no  ratification  of  a 
previously  unauthorized  tort,  and  that  the  failure  to 
disavow  in  the  mode  stated  would  not  in  law  be  a 
ratification. 

If  his  Honok*  meant  to  lay  it  down  as  a  general 
proposition  of  law  that  e  /ery  person  whose  name  is 
used    without   authority    in    the  publication  of  a  libelous 
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article  in  a  newspaper,  ratifies  the  act  by  failing  to 
disavow  it  to  the  party  injured  in  a  reasonable  time 
after  knowledge  of  the  fact,  ^e  thibk  he  was  clearly 
in  error.  We  know  of  no  principle  of  law  which 
imposes  upon  an  innocent  person,  whose  name  may 
have  been  thus  ueed,  the  duty  of  prompt  diligence  in 
disavowing  the  act  to  the  injured  party,  under  the 
penalty,  in  case  of  failure,  of  being  held  to  be  the 
guilty  party.  A  denial  of  the  act  on  all  proper  oc- 
casions, or  a  public  disavowal  in  the  same  newspaper, 
or  in  some  other  mode,  would  be  sufficient  to  protect 
an  innocent  party.  His  Honor,  no  doubt,  intended 
to  confine  his  law  to  the  particular  case  before  him, 
where  the  defendants  had  signed  a  writing  for  publica- 
tion of  which  the  article  published  was  a  condensation 
and  material  modification,  and  where  one  of  the  de- 
fendants, when  approached  by  an  agent  of  the  injured 
party,  had  refused  to  make  any  concessioD,  and  as- 
serted that  he  could  prove  more  than  he  had  put  his 
name  to.  But  even  in  such  a  case  the  charge  of  the 
law  is  too  broad.  Mere  silence,  and  a  failure  to  dis-. 
avow  the  act  to  the  plaintiff,  wouhi  not,  under  the 
circumstances,  amount  to  a  ratification  as  a  matter  of 
law.  They  would,  at  most,  be  facts  from  which  in 
connection  with  the  other  facts  and  circumstances,  an 
actual  ratification  might  be  found.  A  tort  committed 
without  positive  previous  authority  may  be  ratified,  and 
especially  if  the  tort  be  a  libelous  publication  in  one 
form,  which  the  party  had  authorized  to  be  published 
in  another  form:  Bryan  v.  McGuire,  3  Head,  530. 
And    there   can    certainly    be   no   reason    why   a   person 
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may  not  adopt  or  ratify  a  previously  unauthorized  sig- 
nature of  his  name  to.  a  libelous  iD^trunient,  as  well 
as  a  previously  unauthorized  signature  to  any  other 
written  instrument.  If  his  Honor,  the  trial  judge, 
upon  a  general  finding  against  the  appellants,  had  an- 
nounced as  the  law  by  which  he  had  been  guided, 
that  there  might  be  a  ratification  of  a  libelous  publi- 
cation purportinir  to  be  signed  by  him,  and  that  the 
fact  that  the  party  had  authorized  the  publication  of  a 
similar  article  from  which  the  actual  publication  had 
been  condensed,  and  had  failed  to  disavow,  it,  might 
be.  looked  to,  in  connection  with  the  other  facts  and 
circumstances,  to  determine  whethir  there  had  been  a 
ratification,  his  finding  would  have  been  as  conclusive 
as  that  of  a  jury,  and  would  have  been  warranted  by 
the    facts. 

The  diflRculty  in  this  case  is  that,  although  we  may 
treat  the  judgment  below  iis  a  general  finding  of  the 
facts  against  the  defendant,  the  trial  judge  has  not 
limited  his  statement  in  the  bill  of  exceptions  to  the 
principles  of  law  which  guided  him,  but  has  interpo- 
lated certain  findinj^s  of  fact.  He  finds,  he  says,  that 
the  defendants  Dawson  and  Campbell  had  signed  for 
publication  in  the  nevvtpaper  an  article  in  writing  vin- 
dicating the  character  of  Livingston;  that  this  article 
was  not  in  fact  published,  and  that  its  exact  purport 
was  not  shown  ;  that  this  article  was  rewritten,  re- 
duced in  length,  "  and  perhaps  materially  modified,  the 
names  of  defendants  signed  thereto  without  authority, 
and  thus  published."  These  two  defendants,  he  adds, 
did    not    in    the   first    instance   nutliorize   the    publicutiou 
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made,   but   did   sign    for    publication    a   different   paper, 
^^the  contents    of    which     are    not    shown/'       There   is 
some    warrant,   from    these   statements,  in  the  position  of 
the   counsel   of  the   appellants   that    the   trial    judge    did 
not   find   any   previous   authority    by    the   defendants   for 
the   publication    of  the   libel    sued    on,    nor  a  subsequent 
ratification    in    fact,    but    only   a    ratification    as    matter 
of    law   from    the   failure   of    the   appellants   to    disavow 
the   publication    to   the    plaintiff,   according   to    the    legal 
duty,  in  his  Honor's  opinion^  imposed  upon  them  by  law. 
In    this    view,    it     becomes    necessary    for    us   to  ex- 
amine  the   facts,   and  render  such  judgment  as  the  court 
below  should  have  rendered:      Wheeler  v.  State,  9  Heis., 
393.       It   would    be    otherwise,   however,   if   legal    testi- 
mony   was   rejected,    and    this,   it  is   insisted,    was    done. 
The    plaintiff  introduced   one    witness,    who    testified  that 
he    had    a    conversation    with   defendant   Dawson  about  a 
week   after   the    publication,  and  said  to  him  that  people 
ought   to    be   careful    about    what   they    signed,  to   which 
defendant   replied    that    he   had    signed    it,  and  would  do 
it   again.       Another  witness  proved,  that,  at  the  instance 
of  plaintiff,    he   had   called    on    defendant    Dawson,   and 
told    him    that   if  he  did    not  sign    th^    paper  published, 
and     would    publish    the     fact    in    the    same    pnper,   the 
plaintiff  would    be   satisfied;     that   defendant    replied    he 
did    sign    the   piiper,    and   could    pri)ve  twice  as  much  as 
was    in    it.      A  third  witnpss  deposed  that  he  had  called 
upon    Dawson    after   the   suit   was    brought,    with  a  view 
of  making    peace,    and    that    defendant   said    to    him,    he 
would   not   give    a   nickel    for   it,    that    he    could    prove 
twice   as   much    as   the    paper    contained     which    he   had 
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signed.  The  defendant  Dawson,  when  examined  as  a 
witness  on  his  own  behalf,  testified  that  in  these  con- 
versations he  referred  to  the  paper  he  had  actually 
signed,  not  the  paper  published.  He  was  then  asked 
by  his  own  counsel,  if  he  had  not  stated  to  other 
persons  than  the  witnesses  of  the  plaintiff,  that  he  had 
not  signed  the  article  published,  or  authorized  its  pub- 
lication. The  court,  upon  the  objection  of  the  plaintiff, 
excluded  the  evidence.  The  defendant  Campbell,  when 
examined  as  a  witness  by  Dawson,  was  asked  if  he 
had  heard  defendant  Dawson  deny  the  published  paper 
in  his  presence,  and  in  the  presence  of  others.  He 
was  also  asked  if  he  himself  did  not  uniformly  deny 
that  he  signed  the  published  paper,  or  authorized  its 
publication  to  all  persons  after  it  came  to  his  knowl- 
edge. Upon  ol>jection  by  the  plaintiff,  the  witness 
was  not  allowed  to  answer  these  questions,  except  aa 
to  conversations  he  may  have  had  with,  or  in  the  pres- 
ence of  the  plaintiff,  or  which  may  have  been  com- 
municated  to   him. 

It  can  scarcely  be  seriously  contended  that  a  de- 
fendant to  a  libel  suit  can  be  allowed  to  introduoe  as 
evidence  on  his  behalf  his  own  denial  of  guilt  to  third 
persons.  That  would  be  to  make  evidence  for  him- 
self: Rea  V.  State,  8  Lea,  356.  Such  denials  would 
afford  an  easy  way  of  manufacturing  testimony  either 
to  disprove  the  charge,  or  in  mitigation  of  damages. 
Besides,  there  wan  no  contest  between  the  parties,  or 
conflict  in  the  testimony  in  relation  to  the  facts  touot- 
ing  the  proposed  denials.  The  proof  was  olear  that 
the  defendants   had   not  signed  the   published  paper,  Bor 
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previously  aatborized  its  publication  as  a  whole.  The 
statements  of  the  defendants  as  witnesses  in  that  re- 
gard were  not  called  in  question.  The  testimony  was, 
therefore,  not  competent  in  corroboration  of  Dawson  as 
a  witness,  by  showing  that  he  had  made  consistent 
statements,  while  the  facts  were  recent.  The  conflict 
between  the  plaintiff^s  witnesses  and  Dawson  was  as  to 
what  passed  between  them,  and  the  credit  of  neither 
was  attacked  by  proof  of  contradictory  statements  or 
otherwise. 

The  real  issue  between  these  litigants  was  whether 
the  defendants  Dawson  and  Campbell  authorized  the 
publication,  not  of  the  entire  article  published,  but  of 
the  libel  on  Holt  contained  therein,  or  subsequently 
ratified  the  publication.  A  publication  wbibb  contains 
a  single  libelous  statement  which  is  false  is  a  libel, 
although  it  may  contain  defiamatory  statements  which 
are  true,  or,  it  may  be  added,  other  statements  which 
are  unauthorized  or  not  proved :  Metton  v.  State,  8 
Hum.,  389;  Hancock  v.  Stephens^  11  Hum.,  507.  The 
appellants  did  sign,  and  deliver  to  Livingston  for  pub- 
lication in  the  county  newspaper,  a  writing  purporting 
to  be  a  communication  from  them»  and  the  publication 
actually  made  was  the  result  of  the  action  of  the  agent. 
Dawson  himself  testifies  that  the  original  paper  signed 
by  him  ^^did  contain  a  statement  that  Holt  bad  tried 
to  have  a  negro  boy  to  swear  a  lie,  and  also  said 
something  about  Holt  being  a  troublesome  fellow  Uy 
his  neighbors.'^  Campbell  testifies  that  there  was  in 
the  paper,  ^^  something  about  his  trying  to  get  a  negro- 
to  swear    false,    and    about    Holt    being  a  troublesojpoe^ 
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man,  and  always  wanting  to  law  his  neighbors."  Mc- 
Sween,  who  drafted  the  article  published  from  the 
original  writing,  says  that  the  latter  "  used  the  word 
pest^  and  also  stated  that  there  was  evidence  on  file 
showing  that  plaintiff  had  tried  to  hire  a  negro  to 
swear  falsely."  The  published  article  states  that  the 
signers  knew  Holt  "to  have  been  a  pest  in  our  com- 
munity," and  that  "there  is  now  overwhelming  evi- 
dence on  file  in  the  clerk's  office  clearly  establishing 
his  guilt  of  subornation  of  perjury."  The  lan£;uage  of 
the  publication  is  libelous :  Haws  v.  Stanford,  4  Sneed, 
520;  Dunn  v.  Winters,  2  Hum.,  512;  Wiltiams  v. 
Karnes,  4  Hum.,  9.  So  is  the  language  shown  by  the 
witnesses  to  have  been  used  in  the  originil  writing,  but 
the  language  of  these  latter  and  of  the  publication  are 
not   identical. 

The  rule  as  to  a  variance  between  the  words  al- 
leged in  pleading  and  the  words  used,  is  that  it  is 
sufficient  if  they  correspond  substantially :  Pursell  v. 
Archer,  Veck,  317;  Townshend  on  SI.  and  L.,  sec.  364. 
But  it  seems  that  the  words  alleged  cannot  be  proved 
by  showing  that  the  defendant  published  the  same  mean- 
ing in  different  words,  even  if  equivalent  and  of  similar 
import:  Townshend,  sec.  364;  Per  Tutlen,  J.,  in  Han- 
cock v.  Stephens,  11  Hum.,  508.  Upon  indictment,  the 
libel  must  be  set  out  according  to  its  tenor  and  effect, 
not  substance:  State  v.  Brownlow,  7  Hum.,  63;  State 
V.  bmith,  7  Lea,  249.  But.  it  has  been  held  that  one 
who  writes  an  article  in  English,  and  employs  another 
person  to  translate  it  into  German  and  publish  it,  will 
be   liable   if   the   German    article    so   published    is    libel- 
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■OU8,  althongh  the  traDslation  is  inaccurate:  Wilson  v. 
Norman,  27,  Wis.,  598.  It  has  also  been  held  in 
case  for  written  slander,  where  the  reporter  of  a  news- 
paper proved  that  he  had  written  down  from  the  de- 
fendant's mouth  the  statement  which  he  afterwards  sent 
to  the  editor,  and  that  a  paragi^aph  which  afterwards 
appeared  in  the  papers  was  in  substance' the  same,  that 
that  was  so  published  might  be  considered  as  published 
by  the  defendant:  Adams  v.  Kelly,  1  Ry.  &  M.,  158. 
The  authorities  are  in  a  hopeless  confusion  as  to  what 
will,  or  will  not  l)e  a  material  variance  between  the 
words  alleged  and  the  words  written.  But  where  au- 
thority is  given  to  an  agent  to  publish  libelous  words, 
and  a  publication  is  caused  to  be  made  by  that  agent 
in  substantial  correspondence  with  those  words,  we  are 
inclined  to  hold  the  principal  liable.  In  this  case, 
however,  the  libel  authorized  to  be  published  was,  in 
substance,  that  the  plaintiff  was  a  troublesome  fellow 
to  his  neighbors,  and  had  tried  to  hire  a  negro  to 
swear  falsely.  The  publication  was  that  the  plaintiff 
was  a  pest  to  the  community,  "and  there  is  now  over- 
whelming evidence  on  file  in  the  clerk's  office  clearly 
establishing  his  guilt  of  subornation  of  perjury.''  The 
authorized  words  only  imported  an  attempt  at  subor- 
nation of  perjury,  while  the  published  words  aver  the 
existence  of  overwhelming  evidence  of  the  commission 
of  the  offense.  The  publication  was  not  authorized  by 
the    writing   signed   by    the   appellants. 

There   is   no   evidence    against    the    appellant   Camp-* 
bell  that   he  ever   ratified   the   libel   as   published.      But 

we  think  the  evidence   does    show    such    ratification   bv 
38— VOL.  11.  ^ 
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the  appellant  Dawson.  The  judgment  will,  therefore^ 
be  affirmed  ae  to  Dawson,  and  reversed  as  to  Camp- 
bell, and  judgment  rendered  in  favor  of  the  latter  for 
his   costs. 


State  v.  Wm.  Shelley. 

CBiMiNAii  Law.  Perjury.  FcU^  aweanng  in  U,  S.  Courts.  No  indictment 
for  perjury  can  be  predicated  in  the  State  courts  upon  the  false  swear- 
ing of  a  party  before  a  United  States  judicial  tribunal  in  a  case 
pending  in  such  tribunal. 


FROM    BLOUNT. 


Appeal   in   error   from   the   Circuit  Court  of  Blount 
county.       S.  A.  Rodgers,   J. 

Attorney- General  Lea  and  R.  N.  Hood  for  the 
State. 

Will   A.  McTeer   for   Shelley. 

Freeman,  J.,  delivered  the  opinion    of  the  court. 

The  defendant  was  indicted  in  the  circuit  court  of 
Blount  county,  and  charged  with  the  crime  of  perjury, 
by  swearing  falsely  in  a  case  pending  before  a  Uni- 
ted States  Commissioner,  in  which  the  United  States 
was   plaintiff    and   John    Norwood    defendant,    in    which 
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the  question  was,  whether  the  said  Norwood  was  guilty 
of  retailing  liquors  in  violation  of  the  United  States 
internal   revenue    laws. 

The  av^erments  of  the  indictment  show  the  mate- 
riality of  the  testimony  given  in  that  case,  and  the 
only  question  raised  by  the  demurrer  (which  w:is  sus- 
tained in  the  court  below),  is,  whether  any  offense 
agttinst  the  law  of  the  State  of  Tennessee  is  charged 
by  the  facts  averred.  In  other  words,  the  question 
is,  whether  a  false  oath  taken  before  a  judicial  tribu- 
nal of  the  United  States,  in  a  case  pending  before 
such  tribunal,  the  oath  being  taken  in  a  county  of 
our  State,  is  subject  to  indictment  in  this  State  and 
punishment    as   perjury? 

We  have  not  access  to  the  authorities  bv  which 
we  might  examine  this  question  in  the  light  of  the 
decided  cases  raising  this  precise  question  as  fully  as 
would  be  desirable.  But  the  question  is  one,  we  take 
it,    well    settled,    and    hardly    admitting    of    doubt. 

Perjury  is  defined  by  our  Code  to  be  where  **  any 
person  wilfully  and  corruptly  swears  or  affirms  falsely 
in  a  material  matter  upon  oath  or  affirmation  retpiired 
or    authorized   by    latv.'^ 

This  definition  is  found  in  the  chapter  of  the  Code, 
under  title  "  Offenses  against  public  justice."  It  is  in 
this  correctly  characterized,  as  the  essence  of  the  off(  use 
is  the  corruption  and  hindrance  of  public  justice  as 
administered  in  our  courts.  To  protect  from  this  evil 
is  evidently  the  purpose  of  the  penalties  inflicted.  It 
is  not  every  false  oath,  however  reprehensible  or  cor- 
rupt,   that   is   made   penal    by  the  statute,  but  only  such 
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"oath  or  affirmation  as  is  required  or  authorized  by 
law/'  and  even  then  it  roust  in  all  cases  be  averred 
and  proven^  that  the  false  roatter  was  material  to  the 
issue  on  investig:ation,  or  to  the  end  sought  or  in- 
tended to  be  attained  by  the  oath  taken.  These  ele- 
ments indicate  definitely  the  purpose  of  the  Legislature 
to  protect  by  the  penal  lies  imposed  from  corrupt  swear- 
ing, and  its  results,  all  proceedings  had  under  our 
own  laws,  and  as  certainly  exclude  the  idea  that  these 
penalties  are  intended  to  give  protection  against  the 
effect  of  false  swearing  in  other  jurisdiction  than  our 
own,  or  in  the  proceedings  of  any  other  courts,  or 
in  the  administration  of  the  laws  of  any  alien  gov- 
ernment— "  An  oath  or  affirmation  required  or  author- 
ized by  law,  can  in  the  nature  of  the  thing  only 
mean  an  oath  or  affirmation  required  or  authorized  by 
our  own  law,  not  the  law  of  another  State,  country  or 
jurisdiction.  That  the  Federal  tribunals  and  Federal 
laws  in  reference  to  this  matter,  are  foreign  to  our  State, 
is  a  question  we  take  it  beyond  doubt.  For  these  reas- 
ons we  would  hold  it  clear  the  indictment  charges  no 
offenpe  of  perjury  included  in  the  definition  of  that 
offense  under  the  section  of  the  Code  quoted.  The  pub- 
lic justice,  or  any  proceeding  authorized  by  our  law, 
has  not  been  corrupted  or  in  any  way  interfered  with 
by  the  oath  charged  to  have  been  taken,  therefore  no 
violation  of  our  law  intended  to  be  prevented  has  oc- 
curred. 

But  it  is  equally  clear  that  the  offense  is  pgainst 
the  public  justice  and  purity  of  administration  of  the 
law   of  a  different  jurisdiction,  occurring   before  a  court 
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of  that  jurisdiction,  that  is,  of  the  United  States,  and 
one  punishable  by  the  laws  of  that  government,  the 
protection  of  its  administration  of  its  own  laws  being 
a  matter  peculiarly  within  its  own  care,  and  a  matter 
in  which  it  would  be  intrusive  and  presumptuous  on  the 
part  of  the  State  of  Tennessee  to  intervene  in  any  way. 
Every  government  claims  and  exercises  this  right  for 
itself. 

In  accordance  with  this,  the  United  States  Govern- 
meilt  has  prohibited  the  offense  now  charged,  and  im- 
posed a  penalty  of  fine  of  not  more  than  $2,000,  and 
imprisonment  at  hard  labor,  not  more  than  five  years  ^ 
and  of  being  incapable  of  giving  testimony  in  any 
court  of  the  United  States  until  such  time  as  the 
judgment  against  the  party  is  reversed."  See  Revised 
Stat.  U.  S.,  5392. 

From  the  construction  we  have  given  our  own  stat- 
ute, and  the  provision  of  the  United  States  statute 
cited,  it  is  seen  what  is  the  well  understood  line  of  right 
and  duty  on  the  part  of  every  government  in  refer- 
ence to  the  question  here  presented,  that  is,  that  every 
government  claims  and  exercises  exclusive  jurisdiction 
to  control  and  protect  from  intrusion  or  injury  the 
public  justice  as  administered  in  its  own  courts,  and 
the  purity  of  administration  of  its  own  laws.  This 
is  essential  to  the  independence  and  efficiency  of  any 
and  every  sovereignty,  a  right  that  could  not  be  sur- 
rendered. The  principle  we  have  announced  is  dis- 
tinctly recognized  by  the  Supreme  Court  of  the  Uni- 
ted States  in  the  case  of  of  the  United  States  v. 
Bailey,   9    Peters    R.,   341,    (Cush.  ed.),    where    it    was 
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held  that  a  ))arty  was  pnuishable  however,  under  the 
law  of  the  United  States  against  false  ^wearing,  be- 
cause the  oath,  though  taken  before  a  State  magistrate, 
was  to  be  used  as  evidence  in  suppart  of  a  claim 
before  a  department  of  the  Federal  Government,  in 
8U])port  of  a  claim  under  investigation.  But  this  was 
put  on  the  ground  that  the  oith  was  authorized  by 
the  rejjnlations  of  the  Department,  that  is  by  the 
authority    of    that   government. 

The  rule  is  well  stated  in  a  dissenting  opinion  by 
Justice  McLe.ai,  p.  351:  "Any  oflBicial  act  of  a  Fed- 
eral officer,  under  the  jurisdiction  of  a  State,  which 
has  not  authorized  such  act  by  him,  U  extrajudicial, 
and  in  no  point  of  view  legal ;  nor  can  an  oath  ad- 
ministered under  such  circumstances,  however  false,  be 
punishable  under  a  general  statute  of  the  State  against 
false  swearing.  The  act  of  administering  the  oath 
being  done  without  authority  (that  is  of  the  State)  is 
void.  It  subjects  the  false  swearer  to  no  greater  pen- 
alty than  if  administered  by  a  private  citizen  without 
anv  pretense  of  power.  He  adds :  "  From  these  con- 
siderations it  would  seem  that  no  punishment  could  be 
inflicted  by  a  State  tribunal,  under  an  act  against 
false  swearing,  where  the  oath  had  been  administered 
by  a  Federal  officer,  whose  act  was  not  sanctioned  by, 
any   law   of   the   State." 

This  is  unquestionably  the  true  principle  governing 
the  cases  The  trial  was  being  had  before  a  tribunal 
of  the  United  States,  the  false  swearing  was  an  offense 
against  the  public  justice  of  that  government,  was  sub- 
ject  to   be   punished  under   its  law,  but   was   in  no  way 
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an  offense  against  the  law  of  Tennessee,  nor  the  ad- 
ministration of  public  justice  by  any  tribunal  of  said 
State   against   the   State   of    Tennessee. 

But  we  find  the  question  has  been  definitely  set- 
tled by  adjudications,  both  State  and  Federal,  since 
the  above  case,  and  is  now  beyond  dispute.  In  the 
case  of  Brown  v.  United  States^  14  Amer.  Law  Reg- 
ister, 566,  in  an  opinion  by  Erskine,  District  Judge, 
it  was  held,  after  a  full  review  of  the  authorities, 
that  where  an  indictment  and  conviction  in  a  State 
court  showed  the  defendant  had  been  charged  with  per- 
jury committed  in  a  proceeding  before  a  United  States 
Commissioner,  that  the  indictment  showed  that  the 
perjury  alleged  was  not  a  crime  against  the  State,  and 
the  proceedings  therefore  void.  In  this  case,  for  this 
reason,  the  convicted  party  was  discharged  on  habeas 
corpus  by  the  United  States  Court.  This  opinion  was 
affirmed  on  appeal  by  Judge  Bradley,  sitting  in  the 
circuit — vide  Ross  v.  State,  65  Ga.,  192;  21  Am.  R., 
278.  We  need  not  go  over  the  authorities  on  this 
question.  They  will  be  found  cited  in  the  above  opin- 
ion, and  are  conclusive  of  the  question.  See  also  2 
Bishop   Cr.    Law,   sec.    1023,   et   seq. 

liCt   the  judgment   be   affirmed. 
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R.  M.  Barton,  Jr.,   AdmV  B.  F.  McFarland   et  al  v. 

W.    H.   &  T.    W.    TURLEY. 

1.  Chancebt  Fleadinos  and  Pbactice.    Appeal.    Final  decree.  There 

can  be  no  appeal  to  the  Supreme  Court  except  from  a  final  decree 
settling  the  rights  of  the  parties. 

2.  Same.    Same.    Same.    The  report  of  C.  &  M.,  with  some  exceptions 

thereto  overruled,  and  some  sustained,  with  directions  and  instrac- 
tions  for  modification  of  the  report,  does  not  form  the  basis  of  such 
final  decree  settling  the  rights  of  the  parties,  from  which  an  appeal 
can  be  taken. 

3.  Same.    Satney    Same.    The  fact  that  no  further  exception  could  be 

taken  successfully,  cannot  change  the  character  of  the  rex>ort  into  a 
decree  final  by  the  court. 

4.  Same.    Sam£.    Same.    It  is  not  that  a  decree  must  he  final  in  the  sense 

that  the  Chancellor  cannot  reverse  it  at  a  subsequent  term,  but  that 
it  must  be  fincU  in  the  sense  of  being  a  complete  settlement  of  the 
rights  of  the  parties. 


FROM    GRAINGER. 


Appeal  from  the  Chancery  Court  at  Dandridge.  H. 
C.  Smith,  Ch. 

Shields  &  Shields   for  coinplainants. 

Jessee   G.   Wallace   for  defendants. 

Freeman,  J.,  delivered  the  opinion   of  the  court. 

This  bill  is  filed  mainly  for  the  purpose  of  hav- 
ing an  account  of  a  series  of  transactions  extending 
over  several  years  between  McFarland  and  W.  H. 
Turley.       These  matters  include  the  advance  of  moneys 
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by  Turley  to  McFarland  at  various  times — debts  paid 
and  assumed  by  bim  for  McFarland — with  transfers  of 
debts  due  to  McFarland  to  be  accounted  for  by  Tur- 
ley, out  of  which  there  arises  a  number  of  questions 
in  taking  the  account.  The  main  matter  litigated 
now  before  us,  is  the  rights  of  the  several  parties  to 
this  suit,  growing  out  of  a  sale  of  "one  undivided 
half- interest  in"  what  is  known  as  the  Bean's  Station 
property,  in  Grainger  county,  together  with  another 
small  tract  of  land  adjoining  it,  the  sale  made  Octo- 
ber  20,   1873. 

This  last  property  had  on  it  a  hotel,  which  was 
intended  by  the  parties  to  be  opened,  refitted  and  fur- 
nished in  view  of  an.  anticipated  railroad  confidently 
expected  in  no  great  time  to  be  completed  to  that 
point.  This  hotel  was  repaired  and  furnished,  and 
kept  open  for  seveaal  years,  but  the  railroad  failings 
the  expectations  of  the  parties  were  not  realized,  and 
so  in  a  few  years  had  to  be  abandoned.  The  cost 
probably  of  the  repairs  and  furnishing  the  hotel  prop- 
erty, amounted  to  near  $3,000.  W.  H.  Turley  was 
nominally  the  owner  of  the  other  half  of  the  prop- 
erty, the  equitable  title  being  in  T.  W.  Turley,  his 
co-defendant,  to  whom  it  was  some  years  after  the 
sale  •  to  McFarland,  conveyed  by  W.  H.  Turley.  It 
having  been  occupied  by  McFarland,  or  McFarland 
and  W.  H.  Turley,  and  rented  out  afterwards  by  T.  W. 
Turley,  all  these  matters  growing  out  of  the  partner- 
ship of  McFarland  &  Turley,  and  joint  ownership  of 
McFarland  and  T.  W.  Turley,  are  involved  in  the  ac- 
count.      In   additioB,    the   question  -oi    payment    lor  the 
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property  by  McFarland,  and  proper  mode  of  taking 
the  accounts^  as  between  W.  H.  Turley  and  himself, 
in  the  application  of  a  fund  assigned  by  McFarland 
to  Turley,  known  as  his  claim  against  Branner's  es- 
tate, growing  out  of  cotton  speculation^,  as  the  con- 
sideration for  the  sale  of  the  property,  the  surplus,  if 
siny,  to  be  appropriated  to  other  1  i:\bili ties  of  Mc- 
Farland to  Turley,  as  maintained  by  one  side,  by  the 
other,  that  this  fund  to  be  received  from  Branner's 
estate  is  to  be  Jii'8t  appropriated  to  the  other  liabilities, 
and    their   surplus   to    the    Bean's   Station    indebtedness. 

It  is  seen  from  this  ti^tatement  that  a  complicated 
state  of  accounts  is  to  be  investigated,  and  numerous 
questions  decreed  upon  in  order  to  the  adjustment  of 
the   rights   of    the   parties. 

After  several  informal  references  were  had,  the  de- 
crees settling  nothing,  a  decree  was  ultimately  made 
by  Judge  Rnse,  flitting  by  interchange  for  the  chan- 
cellor, in  which  the  rights  of  the  parties  were  defined, 
and    the   clerk   ordered    to    report   on    this   basis. 

On  the  26th  of  September,  1881,  the  master  filed 
an  elaborate  report,  in  which  he  complied  with  the 
decree,  by  ascertaining  what  he  deemed  the  results  of 
the  proof  oa  each  specification  referred  to  him  by  the 
chancellor.  There  is,  however,  in  this  report,/  no 
summary  showing  the  final  balance  or  net  result  of 
itemized  report,  though  the  items  as  reported  do  fur- 
nish the  elements  from  which  such  result  could,  with 
more  or  less  readiness,  be  ascertained,  dependent  on 
the  familiarity  of  the  party  attempting  to  ascertain 
this    result   with    the  case   in    hand.- 
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To  this  report  numerous  exceptions  were  filed  by 
the  parties,  both  complainants  and  respondents.  These 
came  on  to  be  heard  before  the  chancellor,  when  the 
following  decree   was   entered: 

After  reciting  ^^that  the  cause  came  on  to  be  heard 
on  former  reports,  exceptions  thereto,  proofs  and  report 
of  the  clerk  and  master  filed  26th  October,  1881,  and 
exceptions  to  the  same  filed  jointly  by  complainants, 
and  exceptions  by  defendants,  and  argument  of  coun- 
sel, the  premises  seen,  and  the  court  holds  that  all  the 
exceptions  on  the  part  of  complainants  and  R.  M. 
Barton,  Sr.,  and  Wm.  McFarland,  be  disallowed,  and 
that  all  the  exceptions  on  part  of  the  other  defend- 
ants be  disallowed,  except  exception  No.  4,  which  is 
sustained,  and  the  cause  recommitted  to  the  clerk  and 
master  to  restate  the  account,  and  modify  his  report 
by  charging  the  $1,441.61,  which  was  rejected  in  his 
report  of  26th  September,  1881,  against  the  estate  of 
McFarland,  and  allowing  said  sum  as  an  additional 
charge  in  favor  of  Turley,  but  in  all  other  respects 
the  modified  report  will  be  as  shown  in  said  report 
of  date   26th   September,   1881.  ' 

The  question  of  costs  is  reserved  until  the  coming 
in  of  said  report.  From  which  decrees  .and  orders 
the  complainants,  R.  M.  Birton,  Jr.,  Adm'r,  etc.,  and 
defendants,  R.  M.  Barton,  Sr.,  and  Wm.  McFarland, 
pray  an  appeal  to  the  next  term  of  the  Supreme 
Court,  etc.,  and  the  defendants,  W.  H.  Turley  and 
T.  W.  Turley,  in  like  manner  pray  an  appeal,  and  the 
court  being  of  opinion  this  is  a  proper  case  for  ap- 
peal  to  settle  the   equities    in    the   Supreme   Coui*t,   be- 
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fore    the    account    is    finally    taken^    said    appeals    are 
granted/' 

Then  follows  an  allowance  of  time  within  which  to 
give  bonds  for  the  appeals^  and  agreement  that  a  cer- 
original   exhibit  shall   be   sent  up   with    the   record. 

This  is  the  entire  decree,  and  the  question  is  pre- 
sented, whether  we  can  treat  it  as  a  final  decree  under 
the  decisions  of  the  court,  so  as  to  hear  and  dispose 
of  the  case  on  the  merits.  The  Referees  have  re- 
ported it  is  not  such,  to  which  exceptions  are  filed, 
and  the  question  must  be  decided.  Inasmuch  as  coun- 
sel on  both  sides  seem  anxious  to  have  the  case  set- 
tled, we  have  no  disposition  to  apply  the  rule  with  . 
strictness  beyond  the  imperative  requirements  of  our 
law,  and  a  reasonably  consistent  reerard  to  our  decis- 
ions  shall    require. 

The  case  is  simply  a  report,  with  the  exceptions 
overruled,  except  one,  which  is  sustained,  and  direc- 
tions given  as  to  the  application  of  the  credit  of 
$1,441.61,  so  that  when  this  modification  is  made,  and 
the  result  ascertained  and  made  part  of  the  report, 
we  should  have  a  report  before  us,  not  subject  to 
further  exception,  on  which  a  decree  could  be  made, 
but  the  question  is,  can  we  by  any  consistent  reason- 
ing reach  the  conclusion  that  a  report,  however  com- 
plete, with  nothing  aflBrmatively  decreed  on  it  by  the 
court  as  resulting  from  the  report,  is  a  final  decree 
in    the   sense,    letter   or   spirit   of  our   law? 

The  fact  that  no  further  exception  could  be  taken 
successfully,  cannot  change  the  character  of  the  report 
into   a   decree   final    by   the   court.       It    is    still    but  a 
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report  made  in  pursuance  of  an  interlocutory  decree. 
Suppose  all  exceptions  filed  had  been  withdrawn^  and 
a  decree  entered  to  that  effect,  would  this  decree  be  a 
final  one?  Could  an  appeal  he  prosecuted  to  test  the 
rights  of  the  parties,  and  whether  the  interlocutory 
decrees  and  orders  under  which  it  was  made  were 
proper  dispositions  of  their  equities?  Can  a  report, 
with  exceptions  overruled,  stand  higher,  as  a  final  de- 
cree, than  one  uuexcepted  to,  or  exceptions  withdrawn 
where  there  is  no  aiHrmative  action  of  the  chancellor 
ascertaining  the  result  of  the  facts  thus  shown,  with 
a  decree  adjusting  the  equities  and  decreeing  the  rights 
of  the  parties  on  the  basis  of  the  facts  thus  standing, 
as    proven    before  him? 

The  case  of  Meek  et  al,  v.  Maihis,  1  Heie.,  335-6, 
d  seq.y  is  supposed  to  hold  a  doctrine  that  makes  the 
decree  before  us  a  final  one  from  which  an  appeal 
will  lie.  But  on  carefully  looking  to  that  case  it 
will  be  found  precisely  the  opposite  of  this  view. 
The  head-note  accurately  states  what  was  held  in  the 
first  opinion,  which  is,  "  that  the  decree  in  that  case 
giving  a  recovery  of  the  amount  due  upon  the  footing 
of  a  note  on  file  in  the  case,  with  a  reference  to  as- 
certain  the  amount,  is  so  far  final  that  it  cannot  be 
disregarded  by  the  chancellor  of  his  owu  motion,  or 
otherwise  than  by  a  bill  of  review  after  the  term  at 
which    it    was   entered." 

This  is  all  clear.  The  use  of  the  term  final  is 
not  strictly  appropriate,  nor  necessary  to  express  the 
idea  intended  by  the  le  irned  Chief  Justice.  It  is  not 
that   the   decree    must    be    filial   in    any    sense    in    order 
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to  be  beyond  the  power  of  change  by  the  chancellor 
after  the  terra  at  which  it  was  rendered,  but  that 
being  a  complete  decree  settling  rignts,  it  could  not 
for  this  cause  be  disturbe^l  by  the  chancellor.  In  other 
words,  he  could  not  reverse  his  own  decree  at  a  tub- 
sequent   term. 

But  in  a  subsequent:  opinion  in  the  same  case,  on 
motion  of  complainants  in  a  cross-bill  for  a  writ  of 
error,  in  order  to  reverse  the  decree  di.'^ciissed  in  the 
former  opinion,  the  Chief  Justice  expressly  held  that 
the  decree  referred  to  was  not  final  in  the  sense  of 
being  such  a  decree  as  could  have  been  appealed  from 
as  a  matter  of  right,  or  that  a  writ  of  error  could 
be    prosecuted    on. 

The  question  on  the  motion  for  writ  of  error  was 
sharply  made — for  if  the  decree  referred  to,  made 
September,  1868,  was  final  in  this  sense,  then  the  ap- 
plication came  too  latCj'^^^but  if  the  subsequent  decree 
was  the  final^decree,  made  on  coming  in  of  the  report 
ordered,    it   was   in    time. 

His  Honor  on  this  question  definitely  held  the  par- 
ties could  not  have  appealed  of  right  from  the  de- 
cree of  1868,  but  only  at  the  discretion  of  the  chan- 
cellor, and  that  the^'^(Kcree  made  in  March,  1869,  when 
the  report  of  the  master  was  acted  on,  and  in  pur- 
suance of  it,  was  the  final  decree,  and  on  this  ground 
the  writTof  error  was  allowed;  so  there  is  nothing  in 
this  case  that  will  enable  us  to  hold  the  present  de- 
cree  final,^  but   the   contrary. 

For  these  reasons,  as  well  as  others  that  might  be 
given,    we   are   compelled    to   hold    this   decree  is   not  a 
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final  decree,  such  as  could  be  appealed  from  in  the 
state  of  this  record,  and  remand  the  case  to  be  pro- 
ceeded to  a  final  decree.  The  costs  of  this  court  will 
be  divided,   as   both    parties   have  appealed. 


Samuel   Disney   et  al.   v.  Coal   Creek  Mining   and         jnJ^  ^ 

Manufacturing  Company.  ' 

1.  Ejectment.     Grant.    Bimndaries.   In  fixing  the  boundaries  of  granted 

land,  in  the  absence  of  marked  lines  and  corners,  where  the  line  runs 
up  a  creek,  a  locative  call  of  a  branch  running  into  the  creek  will 
control  the  call  for  distance,  and  the  jury  may  find  that  the  line 
ended  at  the  branch,  although  the  call  for  distance  would  carry  the 
corners  beyond  that  point. 

2.  Same.    Same.    Plat  and  survey.  Where,  in  an  ejectment  suit,  the  rights 

of  the  parties  turned  upon  the  length  of  the  line  of  one  of  the  calls 
of  the  defendant's  grant,  and  the  defendant  in  his  plea  expret^ly  re- 
cited and  claimed  that  the  line  was  forty  poles  by  the  survey  and 
seventy  poles  by  the  grant  to  the  corner  designated,  and  the  plat 
and  survev  in  which  the  grant  was  issued  were  introduced  in  evi- 
dence without  objection,  it  was  not  error  for  the  trial  judge  to  charge 
that,  in  the  absence  of  satisfactory  proof  of  marked  lines  and  corners, 
and  where  there  are  doubts  in  regard  to  the  boundaries  arisinfc  from 
the  calls  of  the  grant,  the  plat  and  certificate  of  survey  might  be  re- 
ferred to  in  explanation  of  the  grant,  and  as  evidence  of  the  local- 
ity of  the  land  granted ;  and  the  charge  is  probably  correct  in  all 
cases  where  there  are  doubts  in  regard  to  the  boundaries  arising 
from  the  calls  of  the  grant  when  applied  to  the  ground,  and  the 
natural  and  artificial  monuments. 


FROM     ANDERSON. 


Appeal  in    error  from  the  Circuit  Court  of  Anderson 
county.      W.  B.  Staley,  Ch.,  presiding  by  interchange. 
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Henderson   &    Jourot^mon    and    T.   J.   Webb   for 
Disney. 

Andrews  &  Thornburg  for  Company. 
Cooper,  J.,  delivered   the   opinion   of  the  court. 

Action  of  ejectment  brought  by  the  Coal  Creek  Com- 
pany against  Disney  and  others,  in  which  the  verdict 
and  judgment  were  in  favor  of  the  company,  and  the 
defendants   appealed   in   error. 

The  defendants  put  in  a  plea  disclaiming  title  to 
any  of  the  land  sued  for  except  several  small  tracts 
set  out  by  metes  and  bounds.  There  was  no  contest 
as  to  any  of  these  tracts  except  one,  it  being  con- 
ceded that  the  defendants  had  the  better  title  to  all 
the  others.  The  tract  in  controversy  is  known  as 
the  Bowling  land,  and  the  contest  was  over  a  strip 
of  land  on  the  western  boundarv  of  the  tract.  The 
land  lies  in  the  cove  of  the  mountain,  between  two 
forks  of  Coal  Creek,  the  boundary  lines  forming  an 
irregular  angle  down  the  valley,  tHe  disputed  line 
being  straight,  and  constituting  the  hypothenuse  of  the 
triangle.  The  plea  of  the  defendants  described  the 
land  as  beginning  on  a  white  oak,  thence  south  50 
degrees  east  13  poles  to  a  sweet  gum,  thence  north 
62  degrees  east  13  poles  to  a  beech  at  the  spring, 
and  so  on,  giving  sixteen  calls,  with  the  courses,  dis- 
tances, and  a  tree  or  trees  at  the  terminus  of  each 
call,  until  they  reached  the  corner  from  which  the 
disputed  line  was  run.  The  difficulty  grows  out  of 
the   thirteenth   call    and   the   call   of   the  disputed   line. 
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The  plea  sets  out  the  first  of  these  thus:  "Thence 
north  13  degrees  west  40  poles  by  the  survey,  and 
70  poles  by  the  grant,  to  a  sourwood  near  the  branch/' 
It  describes  the  disputed  line  as:  "Thence  south  22 
degrees  west  247  poles  by  the  survey,  and  277  poles 
by  the  grant,  to  a  black  oak."  If  the  13th  call 
end  at  40  poles,  then,  for  the  purposes  of  the  pres- 
ent decision,  the  location  of  the  disputed  line  as  found 
by  the  jury  is  correct.  If  the  13th  call  is  extended 
70  poles,  then  the  beginning  corner  of  the  disputed 
line  will  be  carried  higher  up  the  mountain.  And 
the  latter  line  will  necessarily  bring  within  the  tri- 
angle a  larger  extent  of  territory.  The  grant  to  this 
land  issued  to  Bowling  by  the  State  calls  for  100 
acres.  The  line  found  by  the  jury  includes  more 
than  the  number  of  acres  called  for  by  the  grant. 
If  the  line  be  run,  as  claimed  by  the  defendants, 
with  the  calls  of  the  grant,  the  quantity  of-  land  in- 
cluded  would   be    100   acres. 

The  grant  to  Bowling  shows  on  its  face  that  it 
was  based  upon  a  particular  entry,  and  the  land  "sur- 
veyed the  14th  day  of  March,  1828."  The  survey 
was  introduced  in  evidence  by  the  plaintiff,  without 
any  objection  on  the  part  of  the  defendant,  and 
shows  that  the  l3th  call  is  but  40  poles  as  set  out 
in  the  plea,  and  the  call  of  the  disputed  line  for 
247  poles.  All  of  the  other  calls  of  the  survey  and 
grant  correspond  in  every  other  respect.  Each  call, 
as  we  have  seen,  gives  course  and  distance,  and  des- 
ignates   a     particular    kind    of    tree    as    its    terminus. 

But   the   land  has   been   cleared   up  beyond   the   begin- 
39— VOL.  11. 
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ning  corner  of  the  disputed  line  as  found  by  the  sur- 
vey, and  the  trees  cannot  now,  in  many  instances,  be 
found.  But  the  disputed  line  as  run  by  the  grant 
commences  and  runs  mainly  through  the  woods,  with- 
out showing  any  trees  marked  either  as  corner  or  line 
trees.  The  same  is  true  of  the  line  as  found  by  the 
jury.  The  plaintiff  contended  in  the  court  below  for 
still  another  line  running  principally  through  cleared 
land,  but  this  contention  is,  of  course,  not  before  us, 
the  plaintiff  having  acquiesced  in  the  verdict  and  judg- 
ment. 

The  proof  shows  that  the  trees  called  for  in  the 
grant,  wherever  still  standing,  are  marked  as  corner 
trees.  For  example,  the  beach  at  the  spring  of  the 
second  call,  and  the  sweet  gum  of  the  next  call,  are 
found  marked.  The  13th  call  is  40  poles  by  the 
survey,  or  70  poles  by  the  grant  "to  a  sourwood 
near  the  branch."  The  distance  of  40  poles  "stops 
right  on  the  bank  of  a  small  branch"  that  runs  into 
Coal  Creek  on  the  east,  "at  its  mouth  on  a  little 
poor  knoll,'  say  the  witnesses,  where  a  sourwood  tree 
would  be  likely  to  grow.  Another  branch  runs  into 
the  creek  from  the  west  immediately  opposite.  The 
point  is  therefore  one  likely  to  be  noted  in  a  survey. 
The  line  at  70  poles  would  end  in  the  creek  bottom 
a  few  poles  from  th6  creek,  rich  land  in  which  the 
sourwood  tree  does  not  often  grow.  The  remaining 
lines,  if  run  from  this  point,  would  strike  the  woods, 
but  there  are  no  marked  trees,  such  as  are  designated 
by  the  calls.  If  run  from  the  branch,  the  lines  run 
out   into    the    cleared    fields,   and    there    are    no    trees, 
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and  no  marked  tree  near,  unless  it  be  a  large  white 
oak  five  poles  from  where  the  15th  line  gives  out, 
which  one*  of  the  surveyors  thought  was  marked,  he 
alone   having   examined   it. 

The  law  presumes  an  actual  survey  where  a  grant 
issues,  and  on  trial  in  ejectment  the  grant  is  conclu- 
sive evidence  of  the  fact:  Gamer  v.  Norris,  1  Yer., 
62.  In  ascertaining  boundary  the  rule  is  to  find  the 
lines  and  corners,  or  such  as  have  been  made;  and 
if  there  are  no  monuments,  then  to  take  the  course 
and  distance  called  for:  McNairy  v.  HightoweVy  2 
Tenn.,  302.  To  establish  boundary  it  is  not  indis- 
pensably necessary  that  some  corner  or  marked  line 
should  be  proven  to  exist.  If  it  be  proven  to  have 
existed,  it  is  suiBcient:  White  v.  Hembree,  1  Tenn., 
534.  The  safe  rule  is  to  compare  the  calls  with  the 
artificial  and  natural  marks  on  the  ground:  Payton 
V.  Dixon,  Peck,  148.  If  a  boundary  called  for  can 
be  pscertained,  distance  must  yield,  and  we  must  stop 
at  the  boundary:  Bowman  v.  Cox,  Peck,  364.  Gen- 
eral or  directory  calls  yield  to  locative  calls,  and 
calls  for  course  and  distance,  are  locative,  but  not  as 
determinedly  so.  as  calls  for  natural  or  artificial  ob- 
jects. When  such  objects  are  called  for  as  special 
and  locative,  not  merely  general  or  directory,  then 
they  control  course  and  distance:  Simina  v.  Baker, 
Cooke,  146;  Whiteside  v.  Singleton,  Meigs,  207.  Nev- 
ertheless a  line  run  according  to  course  and  distance 
may  control  a  call  for  natural  objects,  though  called 
for  as  limiting  objects,  if  such  line  was  actually 
traced   by  the   compass,  and  actually  marked   and  fixed 
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by  the   surveyor  as    the    boundary,   and    so   proved  in 
the    trial:     MaaaengiU    v.   Broyles,   4    Hum.,    205.       In 
the  nature  of  things,   corners  are   subject  to   decay,   or 
to   be    lost    in  .  the   lapse   of   years.       When   some   are 
lost,  they   are   to   be  sought   for   by  means  of  the  nat- 
ural  boundaries,   lines  or    corners    which    still    remain, 
and  we   must    take   a  lost   corner    to    be    where    it    is 
proved    to    have    been    by    these    data,    although    the 
place  thus  ascertained   may   not  agree  with  the   course 
and   distance   from  the   remaining  or   standing  corners. 
HicJcfman    v.   Tait,   Cooke,   460.       So    that    course    and 
distance   are   to   be   resorted   to   as   means  of  ascertain- 
ing boundary   when   others    fail:     Frazier  v.  Bassett,    1 
Tenn.,     297.       And    parol    evidence    is    admissible    to 
prove   the   actual    marking   of   a  line   by  the   surveyor 
at  the  execution   of   the   deed   or    grant  different   from 
the    line    called    for:     Dallum   v.  Breckinridge,    Cooke, 
154;     Dyei'  v.   Yates,    1    Cold.,    136.       An    actual   sur- 
vey   is    evidence   of   the    land    granted,    although    the 
calls  of   the   grant  do   not  cover  a  part,   or,   it   seems, 
any  part  of  the  land:     Nolen   v.    Wilson,  5  Sneed,  337. 
In    view    of    these    principles    of    law,    it    is     clear 
that    the    jury   were    well    warranted    in    finding    as   a 
fact  that  the  lines  of  the   Bowling   land   were   actually 
surveyed   and   marked   at   the    time    the    grant   was   is- 
sued, at   any   rate   up   to   the   beginning   corner   of   the 
disputed    line,   especially   as    the    defendant's    plea    ex- 
pressly   admits  a  survey.       And    as    the    locative    call 
for  the    branch   would    control    the    call    for    distance, 
they   might  also   find   that  the   13th   call   ended  at   the 
branch,   and  this  whether   the   call   was   for   40    or    70 
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poles.  There  is  not  only  evidence  to  support  such 
a  finding,  but  there  is  literally  no  evidence  to  the 
contrary. 

It  is  contended,  however,  that  the  charge  of  his 
Honor,  the  trial  judge,  is  erroneous  in  regard  to  the 
effect  of  the  plat  and  certificate  of  survey  as  evidence. 
His  Honor  said:  "That  neither  entry  nor  survey  is 
necessary  to  the  validity  of  a  grant.  If  the  grant 
itself  contain  such  calls  as  will  enable  the  grantee  by 
reasonable  construction  to  fix  it  to  a  certain  piece  of 
ground,  that  is  sufficient.  But  when  there  has  been 
a  survey,  and  there  are  discordant  calls  in  a  grant, 
or  doubts  with  regard  to  boundaries  arising  from  the 
calls  of  the  grant,  the  plat  and  certificate  are  admis- 
sible to  show  the  intention  of  the  State  as  to  local- 
ity. Or,  in  other  words,  in  the  absence  of  satisfac- 
tory proof  of  marked  lines  and  corners,  the  plat  and 
certificate  of  survey  are  evidence  of  the  locality  of 
the  grant.  The  plat  and  certificate  are  to  be  referred 
to  in  explanation  of  the  grant,  and  to  fix  its  true 
position    but   not   to    destroy    it." 

When  the  consideration  of  the  question  of  bound- 
ary first  came  before  the  courts  of  North  Carolina,  it 
was  with  difficulty  that  the  courts  could  bring  them- 
selves to  depart  from  the  calls  of  the  grant  under 
the  rule  of  evidence  that  parol  proof  should  not  be 
received  to  add  to  or  detract  from  a  written  instru- 
ment, and  the  law  to  this  day  is,  if  the  grant  be 
intelligible  on  its  face,  (when  the  calls  are  applied  to 
the  surface  of  the  ground  or  to  the  marked  lines  and 
monuments    of     boundary),    it    must    not     be    departed 
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ffbm.  But  many  mistakes  having  intervened  in  mak- 
ing surveys,  plats  and  certificates,  and  filling  up  the 
calls  in  grants,  it  was  at  length  permitted  to  show 
mistake  by  proof:  Bishop  v.  Arnold,  Peck,  366.  The 
court  of  errors  of  this  State  at  an  early  day  declined 
to  decide  whether  a  plat  annexed  to  the  grant,  as  the 
law  then  required,  was  an  essential  part  of  it:  Reid 
V.  DodaoUy  1  Tenn.,  402.  The  Federal  courts,  how- 
ever, held  that  it  was  not  and  if  recurred  to,  it 
must  be  for  the  purpose  of  explanation,  and  not  to 
destroy  the  validity  of  the  grant:  Polk  v.  Hilly  2 
Tenn.,  153.  Those  courts  also  held  that  the  plat 
and  certificate  of  survey  might  be  referred  to,  to  re- 
move any  doubt  as  to  boundary  which  may  arise  out 
of  the  description  in  the  grant:  DaUum  v.  Breckin- 
ridge,  Cooke,  152.  And  ought  to  be  produced  to 
show  upon  what  entry  the  grant  issued:  Potion  v. 
CarotherSy  Cooke,  148.  And  this  court  has  held  that 
they  were  admissible  in  evidence  as  to  locality,  when 
there  were  discordant  calls  in  the  face  of  the  grant, 
that  is  calls  which  appear  discordant  when  applied 
to  the  ground  as  marked  lines:  Childress  v.  Holland, 
3  Hayw.,  274;  Roberts  v.  Cunningham,  M.  &  Y.,  67; 
Bell  V.  Hickman,  6  Hum.,  398.  So  ofj  an  entry: 
Smith  V.  Buchanan,  2  Tenn.,  305.  And  in  the  ab- 
sence of  proof  of  an  actual  survey  and  marked  lines, 
the  plat  and  certificate  are  evidence  of  the  land  ac- 
tually surveyed :  Tate  v.'  Gray,  1  Swan,  73.  A  marked 
boundary  will  control  the  plat  {Mayes  v.  Lafferty,  1 
Head,  60),  and  the  grant  itself:  Dyer  v.  Yates,  1 
Cold.,  136. 
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The  charge  of  his  Honor,  the  trial  judge,  wfls 
undoubtedly  correct  under  the  facts  of  this  case,  where 
the  plat  and  survey 'were  necessarily  made  evidence 
by  the  defendant's  plea,  and  introduced  without  ob- 
jection. And  we  are  inclined  to  think  it  correct  in 
all  ^es,  in  the  absence  of  satisfactory  proof  of  marked 
lines,  where  there  are  doubts  in  regard  to  the  bound- 
aries arising  from  the  calls  of  the  grant  when  applied 
to  the  surface  of  the  ground,  and  the  natural  or  ar- 
tificial monuments.  They  are  records,  although  no 
longer   required   to   be   attached  to   the   grant. 

The  defendants  having  failed  as  to  part  of  the 
land  claimed  by  their  plea,  were  properly  charged 
with   costs. 

The  report  of  the  Referees  will  be  confirmed,  and 
the  judgment   below   affirmed. 


8.  D.  Christian  v.  Nelson  Mynatt. 

1.  SAiiE  OF  Land.    Ezecution.    Notice,    To  entitle  a  defendant  whose 

land  is  being  sold  by  the  sheriff  under  execution^  to  notice,  under 
Code,  section  3042,  the  defendant  must  not  only  be  in  possession  of 
the  land,  hut  in  actual  occupation. 

2.  Ejectment.    Sheriff*8  deed.    In  action  of  ejectment  by  plaintiff  under 

a  sheriff's  deed  to  land  sold  as  the  property  of  defendant,  it  is  not 
incumbent  on  plaintiff  to  deraign  title. 
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3.  Same.  Levy.  Iiwperfect  desenption  of  land,  A  levy  is  sufficient  if 
those  living  in  the  immediate  neighborhood  will  recognize  the  dee- 
scription." 


FROM   GBAINGER. 


Appeal   in   error  from   the  Circuit  Court  of  Grainger 

« 

county.       J,  G.  Rose,  J.  / 

Shields   &  Shields  for  Christian. 
Henderson   &  Jourolmon  for  Mynatt. 
TuRNEY,"  J.,  delivered   the   opinion   of  the   court. 

This  action  of  ejectment  was  brought  in  the  cir^ 
cuit  court  of  Grainger  county.  There  was  judgment 
for   defendant,   and   plaintiff  appealed. 

The  case  has  been  reported  upon  by  the  Referees, 
and  is  now  before  us  on  exception  to  their  report 
recommending   an   affirmance. 

The  first  question  is,  was  the  defendant  entitled  to 
notice  of  sale  under  an  order  of  condemnation  from 
the   circuit   court? 

By  an  act  of  1799,  and  also  of  1855,  brought 
forward  in  the  Code  by  section  3042,  is  provided,  "  If 
the  defendant  is  in  actual  possession  and  occupation  of 
the  land  levied  on,  the  officer  having  the  execution 
shall,  at  least  twenty  days  previous  to  such  sale,  serve 
the  defendant  with  written  notice,  stating  that  the  ex- 
ecution is  levied  on  said  land,  and  mentioning  the 
time  and  place  of  sale,  and  sales  made  without  the 
notice   required   in   this   section,    are  void.*' 

Here    the    levy    was    made    18th    November,     1874, 
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the  sale  in  April,  1876.  The  proof  shows  that  de- 
fendant with  his  family  resided  in  Knoxville  until 
1877,  having  left  the  premises  in  1864.  In  his  tes- 
timony defendant  proves  possession  in  himself  of  part 
of  the  land  in  December,  1874,  but  says  nothing  of 
occupation  by  himself.  Under  the  statute  possession 
alone  is  not  sufficient  to  entitle  the  defendant  to  writ- 
ten notice  of  sale.  It  must  be  coupled  with  actual 
occupation.  In  Orowder  v.  Sims,  7  Hum.,  259-60,. 
Judge   Keese   says : 

^^  But  it  is  argued  that  if  the  court  erred  in  the 
particular  referred  to,  still  the  case  should  not  be  re- 
versed, because  the  record  shows  that  the  twenty  days 
written  notice  to  the  defendant  in  the  execution  re 
quired  by  first  section  of  Act  1799,  ch.  14,  was  not 
given.  But  the  record  does  not  show  that  at  the 
time  of  the  sale  James  C.  Kelly,  the  defendant  in 
the  execution,  was  in  possession  of  the  land  levied  on 
and  sold;  on  the  contrary,  the  record  does  show  that 
James   C.   Kelly    had   conveyed,"   etc. 

"The  twenty  days  written  notice  is  only  to  be 
given  to  the  defendant  in  the  execution  when  in  ac- 
tual  possession   of   the   land." 

The  defense  of  want  of  notice  because  of  '^  actual 
possession  and  occupation"  is  an  affirmative  one,  and 
the  defendant  must  establish  it  by  proof.  In  the 
present  case  the  defendant  examines  himself  as  a  wit- 
ness, and  only  claims  undefined  possession  of  part  of 
the  land,  and  allows  to  pass  Unrebutted  the  testimony 
of  others  that  he  did  not  reside  on  the  land  from  1864 
to   1877.      This   being   so  he  was   not  entitled   to  notice 
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under  the  statute^  and  decisions  construing  it.  The 
language  of  the  statutes  leaves  no  room  for  construc- 
tion, as  both  actual  possession  and.  actual  occupation 
must  concur  to  necessitate  the  notice  prescribed.  It 
is  unnecessary  to  pass  upon  the  sufficiency  of  the  notice 
given. 

It  is  next  insisted  the  judgment  should  be  affirmed 
because  the  plaintiff  has  failed  to  deraign  title.  Tech- 
nically the  position  is  true.  But  the  plaintiff  claims 
under  a  sheriff's  deed  to  the  land,  which  was  levied 
on  and  sold  as  the  property  of  defendant,  which  deed 
IS  produced.  On  the  trial  the  defendant  was  intro- 
duced as  a  witness  for  himself,  and  proves  that  he 
had  owned  the  land,  some  of  it  as  early  as  1827, 
and  some  of  it  since  1855;  that  he  had  deeds  and 
grants  for  the  whole  of  it.  It  is  also  shown  by 
pleadings  in  another  cause  in  the  chancery  court  that 
he  claimed  to  own  the  land,  and  defined  the  character 
of  his  title.  This  testimony  was  admitted  without 
objection,  was  acted  upon  by  the  court  below,  and  it 
is  too  late  to  make  a  question  here.  As  the  plain- 
tiff claims  under  the  defendant,  and  the  defendant  ad- 
mitted and  proved  a  good  title  in  himself  up  to  the 
time  of  the  execution  sale,  it  was  unnecessary  to  de- 
raign a  title  in  the  defendant.  The  rights  of  none 
except  the  parties  to  this  suit  can  be  affected  by  the 
course  adopted.  If  the  conduct  of  the  defendant  in 
admitting  and  swearing  to  the  genuineness  of  his  own 
title  has  had  the  effect  .to  give  validity  to  plaintiff's 
claim  under  a  sheriff's,  deed,  he  cannot  be  heard  to 
complain. 
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It  is  unnecessary  to  consider  the  question  of  cham- 
perty raised  as  to  deed  of  Mynatt  to  Cocke  &  Hen- 
derson, as  there  is  nothing  to  show  the  deed  was  reg- 
istered before  the  levy  and  sale  under  it,  therefore  it 
is  not  such  an  outstanding  title  as  will  affect  the 
plaintiff.  It  only  strengthens  the  testimony  of  the 
defendant   that   he   had   owned    the  land. 

It  is  further  argued,  that  the  levy  does  not  suffi- 
ciently describe  the  land.  The  description  is  "two 
hundred  acres  of  land,  the  property  of  the  defendant, 
lying  in  the  8th  civil  district  of  Grainger  county,  on 
the  dividing  line  between  Knox  and  Grainger  counties, 
adjoining  the  lan^Is  of  Joseph  Mynah's  heirs,  Martha 
Smartt  and  others."  Whether  this  of  itself  is  or  is 
not  a  sufficient  description,  it  is  not  necessary  to  deter- 
mine, as  there  is  full  proof  that  the  land  is  well  known 
in  the  neighborhood  by  it,  that  it  is  the  only  land  ever 
owned  there  by  the  defendant,  and  can  be  easily 
proved  and  located  by  the  description.  That  although 
the  Joseph  Mynatt  heirs  and  Martha  Smartt  did  not 
own  the  lands  lately  before  the  levy,  still  such  de- 
scription is  well  understood  and  recognized,  and  there 
is  nothing  materially  conflicting  with  this  view.  In 
Freeman  on  Executions,  p.  281,  it  is  is  said,  "A  levy 
is  suffigient  if  those  living  in  the  immediate  neighbor- 
hood will  recognize  the  description."  In  Parker  & 
CoHier  v.  Bwann,  7  Hum.,  80,  the  levy  was  "levied 
on  the  right,  title,  claim  and  interest  that  John  Doak 
has  in  and  to  seventy  acres  on  the  waters  of  the 
west  fork  of  Stone's  river,"  this  was  held  sufficient^ 
Judge   Green   saying,   "All  that  is  necessary  in  the  levy 
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is  some  general  description  that  will  by  reasonable  in- 
tendment connect  it  with  the  sale  and  deed,  so  that 
a  tract  of  land  different  frbm  the  one  levied  on  may 
not  be  sold  and  conveyed.  This,  we  think,  is  given 
in   the   levy   before   us/' 

For    the    errors  of   law    indicated    the    judgment  is 
reversed,   and  judgment   for  plaintiff. 


The  State  v.  Emanuel  Miller  et  al. 

Lien  of  Recognizakce.  While  since  the  Code  of  1868  no  statute  of 
England  is  in  force  in  this  State,  yet  the  principles  and  rules  of  law 
which  may  originally  have  grown  out  of  the  provisions  of  ancient 
English  statutes,  and  been  adopted  as  rules  of  property  and  settled 
principles  of  law,  were  not  annulled  by  the  Code  of  1858,  and  this 
court,  prior  to  1858,  having  finder  such  statutes  declared  that  recog- 
nizances were  liens  in  the  county  where  taken,  this  law  is  still  in 
force,  but  the  lien  does  not  extend  beyond  the  county  where  the  re- 
cognizance was  entered  into. 


FROM    UNION. 


Appeal    from   the    Chancery    Court   at   Maynardville. 
W.  B.  Staley,  Ch. 

J.  L.  Rogers  and  Attorney- General  Lea  for  the 
complainants. 

Washburne    &    Templeton    and    Henderson    & 
JouROLMON   for   defendant.-*. 
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Freeman,  J.,  delivered   the   opinion  of  the  court. 

This  bill  is  filed  by  the  State  to  enforce  the  lien 
of   a  recognizance. 

The  defendants,  in  1880,  became  bound  in  the 
form  of  a  recognizance  of  record  in  the  circuit  court 
of  Claiborne  county  for  the  appearance  of  certain  par- 
ties, at  next  term  of  the  court,  to  answer  the  State 
in  several  cases  in  which  they  were  charged  with  fel- 
onies. There  were  four  undertakings  in  as  many  cases 
in  the  sum   of   $1,000   each. 

The  parties  failed  to  appear,  and  judgments  nisi 
had ;  as  is  our  practice,  sd.  fa.  issued  to  show  cause 
why  these  judgments  should  not  be  made  absolute,  and 
no  defense  being  made,  the  same  was  done;  after  this 
an  execution  issued,  which  was  returned  nulla  bona. 
In  the  meantime,  after  the  recognizances  had  been  en- 
tered into,  but  before  final  judgment  rendered  on  the 
same,  Emanuel  Miller,  the  surety,  conveyed  the  land 
sought  to  be  subjected  in  this  case  to  his  brother  and 
co-defendant,  Pleasant  Miller,  who  now  holds  it.  It 
is  not  averred  that  this  conveyance  was  fraudulent,  or 
made  with  the  purpose  to  prevent  appropriation  of  the 
land   to    meet   this   obligation. 

This  bill  is  filed  to  enforce  the  assumed  lien  on 
the  land  created  by  the  recognizance  of  record.  The 
land  does  not  lie  in  the  county  of  Claiborne  where 
the  recognizance  was  taken,  but  in  the  adjoining  county 
of   Union. 

An  equity  is  sought  to  be  raised  against  Pleasant 
Miller,   the    purchaser,   on    the   allegation    that    he    was 
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present  in  court  when  his  brother,  Emanuel  Miller, 
was  examined  touching  his  ability  to  respond  to  the 
obligations  entered  into,  and  heard  him  qualify  as 
surety  on  the  basis  of  owning  this  land  in  Union 
county.  This,  however,  we  take  it,  does  not  mate- 
rially   affect   the    legal    questions   raised. 

The  bill  was  demurred  to,  and  the  demurrer  over- 
ruled,   from    which    there   is   an   appeal   to    this   court. 

Two  questions  are  raised,  and  very  earoe&tly  urged 
for   reversal  ot    this  holding. 

First.  It  is  insisted,  that  no  lien  exists  since  the 
adoption  by  enactment  of  the  Legislature  of  the  Code, 
which  took  effect  May  1st,  1858,  and  especially  by 
virtue  of  section  41  of  said  Code,  providing  that 
all  public  and  general  acts  passed  prior  to  the  pres- 
ent session  of  the  General  -Assembly,  all  public  and 
special  acts,  the  subjects  of  which  are  revised  in  this  Code, 
except  acts  creating  special  courts,  eubject  to  the  lim- 
itations and*  with  the  exceptions  herein  expressed,  are 
hereby  repealed."  We  need  not  notice  the  exceptions 
and  limitations  referred  to,  as  they  have  no  bearing 
on    the   question. 

Second.  It  is  insisted,  that  conceding  a  lien  does 
exist,  it  does  not  extend  to  lands  owned  by  the  cog- 
nizor  beyond  the  county  in  which  the  recognizance  is 
taken,   simply   by    virtue   of  the  recognizance. 

Both  these  questions  are  of  interest,  and  neither, 
in  the  form  presented,  have  been  raised  or  decided  in 
any  case  by  this  court.  It  was  held  in  the  case  of 
State  V.  Wynne,  3  Sneed,  393,  and  in  3  Head,  173, 
that  a   recognizance    fixed   a   lien    on    the   lands   of   the 
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cognizor  from  the  time  of  its  acknowledgment  of 
record.  This  was,  however,  before  the  adoption  of  the 
Code,  and  the  land  held  bound  in  these  cases  lay  in 
the  county  where  the  recognizance  was  taken.  The 
question  of  what  is  the  effect  of  the  Code  legislation, 
and  whether  the  effect  of  a  recognizance,  assuming  the 
lien  to  still  exist,  is  to  extend  beyond  the  county 
where  the  sdme  is  t;^ken,  are  phases  not  passed  upon^ 
and   are   now   to  be   considered   for   the   first   time. 

The  argument  on  the  proposition  that  no  lien  ex- 
ists, since  the  Code  is  based  on  the  proposition  that 
by  the  ancient  common  law,  neither  a  judgment,  re- 
cognizance, or  any  like  form  of  liability,  created  any 
lien  upon  lands,  but  this  effect  was  given  in  En&^land 
by  several  statutes  enacted  by  Parliament,  some  or 
all  of  which  were  held  in  force  in  our  State  before 
the  Code.  It  is  then  insisted  that  since  the  Code 
no  statute,  except  such  as  are  therein  provided  for, 
are  in  force  in  this  State,-  therefore  the  decisions  based 
on  the  law,  as  founded  on  these  English  statutes,  are 
not  authority — on  the  contrary,  it  is  maintained  that 
no   such    lien    being   given   by   the   Code,   none   exists. 

The  fact  is,  that  no  lien  did  exist  at  common 
law  by  virtue  of  a  judgment  or  recognizance.  The 
statute  merchant  was  given  by  llth  Edward  I.,  and 
amended  by  13th  of  same  reign,  and  the  recognizance 
in  the  nature  of  a  statute  staple  by  23  Henry  VlII., 
ch.  6,  and  are  said  all  to  agree  in'  this,  that  they 
are  recorded  acknowledgments  of  a  debt,  which  not 
being  paid  at  a  certain  day,  the  sheriff  is  authorized 
to  deliver    the    lands,   as    well    as    the    goods    of     the 
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debtor,  to  the  creditor,  "by  a  reasonable  extent  to 
hold  them  until  such  time  as  the  debt  is  wholly 
levied.'*  See  Cross  on  Levies,  Law  Lib.,  top  page 
129.  A.nd  this  liability  was  held  to  fasten  on  lands 
which  the  debtor  had  at  the  time  of  its  acknowledg- 
ment, though  he  should  afterwards  sell  them,  and  to 
all  after-acquired  lands.  Ibid,  2  Bac.  Abr.,  698.  The 
lien  was  by  construction  of  the  •  courts  not  expressly 
given  by  statute.  Out  of  these  enactments  most  cer- 
tainly came  the  rule  declared  by  the  courts  of  a  Hen 
fixed  on  the  latid,  such  as  was  approved  by  this  court 
in  the  cases  of  3  Sneed  and  3  Head's  Rep.  No 
reference  is  had  to  these  statutes  in  those  cases,  but 
they  are  based  on  North  Carolina  cases,  which  adopt 
the  English  rule  derived  from  the  construction  of  these 
statutes   referred   to   by    the   courts   of  England. 

The  question  whether  since  the  Code  any  statute 
of  England,  as  such,  is  in  force  in  this  State  depends 
upon  a  fair  construction  of  the  Code  in  relation  to 
the  law  ais  it  then  stood,  and  what  is  enacted  by  it, 
as  well  as  its  general  intent  and  scope,  as  shown  by 
the  enactment  itself  The  act  of  1715  was  adopted 
from  North  Carolina,  by  virtue  of  Article  IL  of  Con- 
stitution of  1834,  providing  "that  all  laws  and  ordi- 
nances now  in  force  and  use  in  this  State,  etc.,  shall 
continue  in  force  and  use  until  they  expire,  be  altered 
or   repealed   by   the   Legislature." 

That  act  provided,  section  6 :  "  The  common  law 
is  and  shall  be  in  force  in  this  government,  except 
such  part  in  the  practice  in  issuing  and  return  of 
writs    and    proceedings    in    the    court    of   Westminster, 


SEPTEMBER  TERM,  1883.  626 

State  V.  Miller. 

which,  for  want  of  several  officers,  cannot  be  used.'' 
Section  7:  That  ^'all  laws  of  England  providing  for 
the  privileges  of  the  people  and  security  of  trade,  as 
also  all  statute  laws  made  for  the  limitation  of  ac* 
tioDS,  and  preventing  vexatious  lawsuits,  and  prevent- 
ing immorality  and  fraud,  and  for  confirming  inherit 
tances  and  titles  of  land,  are  and  shall  be  in  force 
here,  although  the  plantations  are  not  named."  By 
the  act  of  1778,  section  2 :  It  was  provided  substan- 
tially ''that  such  parts  of  the  common  law  as  was 
heretofore  in  force,  and  the  acts  of  the  late  General 
As.semblies  not  inconsistent  with  or  repugnant  to  the 
freedom  and  independence  of  the  people  or  the  form 
of  government   established,    were   to   continue   in   force." 

Under  these  statutes,  it  was  held  the  statutes  con- 
templated as  in  force  were  those  passed  before  the 
fourth  year  of  James  I.,  1607,  when  the  charter  of 
the  Colony  was  granted.  See  N.  &  C,  438 ;  1  Tenn., 
154.  Under  these  provisions  many  English  statutes 
were  held  by  the  courts  in  force  as  statutes  in  Ten- 
nessee, a  list  of  which  will  be  found  in  a  note  by 
Judge  Cooper  to  case  of  Glasgow  v.  Smith  &  BkCbkr 
weU,  Overton  Rep.,  168-9.  Among  these  we  may 
mention  the  statute  of  limitatioo&  of  21  James  I.,  ex- 
cept so  far  as  changed  by  the  act  of  1715,  ch.  27. 
See  App.  N.  &  C,  770.  So  the  law  stood  at  the 
time   of   the   enactment   of    the    Code. 

This   body   of   statutes,    as   we   know,   was  passed   as 

a   whole    by    the     Legislature,    the    act    found     on    first 

page    being  entitled   as  follows :     "  An  act  to  revise  the 

statutes  of  the  State  of  Tennessee," — the  act  itself  being, 
40 — VOL.  11. 
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''Be  it  enacted  by  the  General  Assembly  of  the  State 
of  Tennessee^  That  the  general  statutes  of  the  State 
of  Tennessee  shall  be  as  follows,  to  wit :" — then  fol- 
lows the  entire  compilation  known  as  the  Code  of  1858. 

It  would  seem  that  if  we  stopped  here  there  could 
be  no  statute  law  in  the  State  of  Tennessee  after 
this^  except  such  as  subsequent  Legislatures  might 
enact.  It  ^certainly  was  intended  that  this  Code  should 
contain  all  the  statutes  in  force  in  the  State.  How- 
ever, to  specify  more  definitely  what  was  intended, 
section  41  was  inserted,  expressly  repealing  all  statutes 
previously  passed,  and  all  public  and  special  acts  the 
subjects  of  which  are  revised,  with  the  exceptions 
therein   specified. 

The  statutes  we  have  cited  from,  N.  &  C.  revised, 
had  been  passed,  and  were,  public  and  general  acts, 
passed  prior  to  this  enactment.  By  these  acts  certain 
English  statutes  were  adopted  as  in  force  in  this 
State.  But  these  acts  of  our  Legislature  are  defi- 
nitely repealed  by  the  Code  ^e  have  cited,  and  no 
like  enactment  nade,  nor  are  they  included  in  the 
exceptions   found    in    section   41. 

It  follows  necessarily  that  all  laws  which  adopted 
and  kept  in  force  any  English  statute  previous  to 
this  time,  as  a  statute  of  the  State  of  Tennessee,  be- 
ing repealed,  and  a  new  body  of  statute  law  having 
been  compiled  and  enacted,  embracing  all  the  subjects 
of  our  former  statute  law,  no  statutes  were  to  be 
henceforward  in  force  except  such  as  are  provided  for. 
For  instance,  the  statute  of  James,  as  well  as  other 
provisions   of  our   statute  of  limitations  of  personal   ac- 
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tions^  was  in  many  respects  changed  in  the  Code,  No 
one  has  ever  doubted  but  that  the  Code  contains  all 
our   law   on   this   subject. 

For  these  reasons  we  have  no  doubt  of  the  prop- 
osition, that  no  English  statute  as  such  is  in  force  in 
our   State   since   the   Code. 

But  while  we  have  no  doubt  on  this  question,  we 
do  not  ihink  it  follows  that  all  principles  and  rules 
of  law  that  had  been  adopted  by  our  court*^,  that 
may  originally  have  grown  out  of  the  provisions  of 
ancient  English  statutes,  are  necessarily  to  be  held  as 
swept   away,    or   abrogated  as  established  law  among  us. 

This  is  well  illustrated  in  the  doctrine  established 
by   numerous   cases   in   our  State,  that  a  resulting  trust, 

■ 

where  one  pays  the  money  for  land,  and  the  title  is 
conveyed  by  his  request  to  a  third  person,  shall  be 
subject  to  execution  at  law,  the  lien  of  the  judgment 
attaching  to  it.  See  Smitheal  v.  Grayy  1  Hum.,  491, 
with    the   cases   cited    in   Judge   Cooper's   he«d    note. 

This  principle  came  originally  from  the  statute  of 
29th  Charles  II,  ch.  3,  sec.  10,  which  empowers  "sher- 
iffs, etc.,  to  make  and  deliver  execution  upon  any 
judgment,  statute  staple  or  recognizince,  of  aP  such 
lands,  tenements,  etc.,  as  any  other  person  or  persons 
shall  be  seized  or  possessed  o\  in  trust  for  the  party 
against    whom    execution    shall    be   served,  like   as  if  the 

party    had    been    seized    of  such    lands,    tenements,    etc., 

• 

of  such   estate   as  they   be   seized   of   in    trust,   for   him  at 

the    time   of   said  execution   sued,''      See    Statutes    cited ; 

Cross   on     Liens,  top    page    131;     Shiite    v.    Harder,    1 
Yer.,  p.  8. 
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Numerous  cases  since  the  Code  have  adopted  the 
principle  thus  intjroduced  into  our  law,  it  having  be- 
come a  settled  rule  of  property  long  recognized.  But 
this  no  more  went  on  the  idea  that  the  English  stat- 
ute was  in  force,'  or  involved  it,  than  does  the  fact 
that  a  large  mass  of  our  law  as  familiarly  adminis- 
tered in  our  cotirts,  especially  our  courts  of  equity, 
is  derived  from  the  Roman  law,  involved  the  propo- 
sition that  the  civil  law  as  such  is  in  force  to  any 
degree  in   our  State. 

So  we  hold  the  cases  referred  to  in  3  Sneed  and 
3  Head  have  announced  a  rule  of  law  originally  de- 
rived irom  old  English  statutes,  or  resulting  from  them 
by  construction  of  the  courts,  but  which  have  been 
adopted  as  rules  of  property  and  settled  principles 
governing  this  question,  as  rules  of  law  in  accord 
with  sound  public  policy,  and  therefore  should  not  be 
disturbed  or  abrogated,  or  overruled,  except  on  the 
same  principles,  and  for  the  same  reasons  we  would 
overrule  any  other  rule  of  law  heretofore  announced 
by  this  court.  We  see  nothing  in  the  rule  contra- 
vening sound  policy  so  far  as  the  rule  has  been  here- 
tofore applied  in  fixing  a  lien  on  the  lands  of  a 
cognizor  situated  in  the  county  where  the  recognizance 
is  taken.  It  is  a  record  liability  openly  and  publicly 
entered  into,  under  circumstances  of  such  notoriety, 
and    80    accessible    to    all    citizens    of    that    county,    or 

• 

any  person  seeking  to  purchase  the  land  of  the  cogni- 
zor in  that  county  where  the  title  will  naturally  be 
examined,  that  it  cannot  operate  to  the  injury  of  any 
one   who    will   exercise    reasonable    prudence   in  such  ex- 
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amination.  We  see  no  cause  to  change  this  rule,  and 
therefore  hold  a  lien  does  exist  as  held  in  the  cases 
referred   to. 

As  a  matter  of  course  the  principle  we  have  stated 
is  to  be  confined  to  such  rules  and  decisious  of  our 
courts  as  have  heretofore  been  anuounced,  and  have 
become  a  part  of  our  own  jurisprudence,  not  as  Brit- 
ish statutes,  but  as  part  of  what  well  may  be  termed 
our  own  common  law.  Such  rules  should  not  be  ex- 
tended beyond  the  principles  which  underlie  them,  and 
stand  on  the  ground  of  having  become  established 
rules   of   law   and   property. 

This  brings  us  to  the  question,  whether  in  view  of 
the  general  provisions  of  our  law  on  like  questions, 
as  well  as  sound  policy,  it  should  be  held  that  this 
lien  shall  extend  to  all  lands  held  by  the  cognizor 
in  any  other  county  in  the  State,  as  well  as  those 
owned  by  him  in  the  county  where  the  recognizance 
is  acknowledged.  While  no  limitation  of  the  lien 
was  announced  in  the  cases  cited,  none  were  required, 
as  the  land  lay  in  the  county  where  the  recognizance 
was  taken,  and  any  expression  of  opinion  as  to  whether 
it  would  attach  to  lands  in  another  county  would 
have   been   mere   dioturtij   and    not  decision. 

The  question  then  is,  shall  the  rule  be  extended 
farther  than  it  has  gone  heretofore,  so  as  to  reach 
lands  owned  by  the  cognizor  in  another  county,  it 
may  be  in  a  distant  county  from  that  in  which  the 
record    liability   is  created? 

The  analogies  of  our  law  and  sound  public  policy 
are    proper    guides    to    the    conclusion    to    be    reached. 
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Our  registration  laws,  and  the  liens  given  in  cases  of 
judgments  of  courts  of  record  furnish  the  nearest  re- 
semblance   to    the   question    to    be   decided. 

By  our  regi^^tration  laws,  conveyances  of  lands  or 
fixing  Hens  on  lands,  are  required  to  be  registered  in 
the  county  where  the  land  lies,  unless  it  lies  in  two 
or  more  counties,  and  then  it  may  be  registered  in 
either.  Where  the  conveyance  contains  several  tracts 
in  different  counties,  it  must  be  registered  in  each 
county  where  the  land  lies.  Code,  sec.  2032.  If  reg- 
istered in  a  county  contrary  to  these  requirements,  it 
is  a  nullity,  and  gives  no  notice.  The  reasons  for 
these  requirements  are,  that  charges  upon  land  should 
be  recorded  and  found  in  the  place  where  they  would 
naturally  be  looked  for,  and  the  public  inconvenience 
would  be  great  if  it  was  required  that  every  county 
in    the    State   should    be   examined    for   such    charges. 

In  case  of  judgments  and  decrees  of  courts  of  re- 
cord obtained  in  the  county  where  the  debtor  resided 
at  the  time  of  their  rendition,  they  are  a  lien  upon 
the  debtor's  land  from  the  time  the  same  are  rendered. 
Sec.  2980.  But  if  rendered  in  any  other  county  than 
that  in  which  the  debtor  resides,  the  lien  takes  effect 
when  a  certified  copy  of  the  judgment  or  decree  shall 
be  registered  in  the  county  where  the  debtor  resides, 
if  he  resides  in  the  State,  or  if  not,  then  in  the 
county    where   the   land    lies.     Sec.  2982. 

Where  the  lien  is  to  be  fixed  on  equitable  real 
estate,  it  must  be  registered  in  sixty  days  in  the 
register's  oflBce  of  the  county  where  the  real  estate  is 
situated.       Sec.    2984. 
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All  these  provisions  indicate  the  policy  of  our  State 
to  be,  that  liens  and  charges  on  land,  of  record,  shall 
be  evidenced  by  a  record  at  the  locality  where  it 
would  be  most  natural  they  would  be  searched  for, 
and  where  least  inconvenience  will  follow  to  parties 
seeking  such   information. 

The  reasons  given  by  Judge  Overton,  in  the  case 
of  Olaagow  v.  Smith  <fe  BlackweU,  162,  Coop.  Ed.  Over- 
tones Kep.,  why  a  judgment  should  not  bind  lands  out- 
side of  the  county  where  rendered  apply  with  peculiar 
force    to   the   question    now    under   consideration. 

After  referring  to  the  fact  that  our  people,  both  as 
citizens  and  as  witness  and  jurymen,  habitually  attend 
our  courts,  and  thereby  have  knowledge  of  their  pro- 
ceedings, and  that  constructive  notice  ought  not  to  be 
extended  unreasonably;  he  asks,  why  ought  a  judg- 
ment be  extended  beyond  this?  No  solid  redson  is 
seen  to  exist.  '^To  oblige  a  man  to  examine  the 
clerk's  office  of  any  county  in  the  Slate  before  he 
can  purchase  land  in  safety  is  a  greater  burden  than 
the  law  of  England  ever  contemplated,  or  is  consist- 
ent with  the  ordinary  occupations  of  mankind."  This 
however  would  be  the  burdensome  result  if  we  should 
hold  a  recognizance,  a  mere  conditional  obligation, 
should   bind  land    beyond    the   county   where   given. 

The  case  is  much  stronger  against  such  a  holding 
than  the  case  ot  a  judgment,  because  the  judgment 
would  be  enforced  at  once  by  execution;  but  in  the 
case  of  a  mere  recognizance,  under  our  mode  of  en- 
forcing them  by  «ci.  /a.,  it  may  be  years  before  the 
lien    thus   created    shall    be    rendered    certain    by  judg- 
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ment,  and  so  the  land  may  have  been  sold  a  dozei> 
times  to  innocent  purchasers;  a  party  might  enter  into 
a  recognizance  in  Shelby  county^  and  it  bind  his 
lands  in  the  other  extreme  of  the  State  in  Carter;  a 
purchaser  in  Carter  would  have  no  suspicion  of  such 
a  charge,  and  would  be  guilty  of  no  neglect  in  not 
searching  the  records  outside  of  that  county,  yet  he 
might  under  the  rule  contended  for  lose  his  land  by 
the  lien  in  Shelby.  A  sound  public  policy  forbids 
this  extension  of  the  rule  beyond  what  has  already 
been  decided.  No  inconvenience  can  arise  to  the  State 
in  the  future  in  taking  bail,  as  the  party  will  be  re- 
ceived only  on  the  faith  of  such  property  as  he  owns 
in  the  county  where  he  enters  into  the  obligation. 
If  he  desires  to  bind  his  other  property  he  can  easily 
do  so  by  assigning  it  to  others  to  take  his  place  on 
the  bond.  In  any  event,  if  other  lands  outside  of 
the  county  are  to  be  bound,  it  should  be  by  legis- 
lative regulation,  in  which  provision  can  be  made  for 
•  notice  in  the  county  where  the  land  lies,  or  otherwise, 
as  may  be  deemed  best.  We  have  no  power  to  guard 
the  public  interest  by  making  such  regulations,  and 
therefore  do  not  feel  authorized  to  establish  a  rule 
that   shall   require   them. 

The   result   is   the   decree   of   the   chancellor   will    be 
reversed,   and    the   bill   dismissed. 

TuRNEY,   J.,    concurs    in    the    result,    but    does    not 
not   agree   with   the   reasoning   as   to   English    statutes. 
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W.  F.  King   et  al.   v.  G.   W.    Miller  et  aL 

Wells.  The  second  and  third  clauses  of  the  will  of  Francis  King  are  as 
follows :  "  I  give  and  bequeath  to  my  wife  Lucy  the  house  and  farm 
and  survey  pertaining  thereto  of  sixty  acres,  with  cattle,"  etc.  '^  I 
bequeath  to  my  children  the  balance  of  my  perishable  property  and 
the  farm  and  fifty  acres  of  land,  the  lower  survey,  the  place  where 
Thomas  Bruce  now  lives,  to  be  equally  divided  among  themselves.'' 
On  demurrer  to  the  bill  filed  by  the  heirs  of  said  Francis  King,  after 
the  death  of  his  widow,  claiming  the  lands,  it  was  held  "there  being 
nothing  in  this  language  or  context  of  the  will  indicative  of  a  con- 
trary intention,  it  is  clear,  nothing  more  appearing,  the  entire  estate 
of  the  testator  passed  to  his  wife  by  the  second  clause."  But  it  being 
insisted  that  the  lands  set  out  in  said  claims  is  the  same,  the  court 
being  unable  to  determine  as  to  the  fact,  overruled  the  demurrer  and 
remanded  the  cause  for  answer  and  proof. 


FROM   CLAIBORNE. 


Appeal  from  the  Chancery  Court  at  Tazewell.  H. 
C.  Smith,  Ch. 

J.  L.  Rogers  and  Henderson  &  Jourolmon  for 
complainants. 

F.  M.  FuLKERSON   for  defendants. 

Freeman,  J.,  delivered   the   opinion   of   the   court. 

This 'bill  is  filed  to  assert  title  to  certain  land  or 
lands^  on  the  part  of  the  heirs  of  Francis  King.  A 
demurrer  was  filed  in  the  chancery  court,  which  was 
overruled  by  the  chancellor,  from  which  there  is  an 
appeal  to  this  court.  The  case  turns  on  the  construction 
of  the  second  and  third  clauses  of  the  will  of  Francis 
King,   the   will   made    1839,   which   are   as   follows: 
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"  I  give  and  bequeath  to  my  wife,  Lucy,  the  house 
and  farm  and  survey  pertaining  thereto  of  sixty  acres, 
with   cattle/'   etc. 

In  third  clause  he  says:  "I  bequeath  to  my  chil- 
dren the  balance  of  my  perishkble  property,  and  the 
farm  and  iifty  acres  of  land,  the  lower  survey,  the 
place  where  Thomas  Bruce  now  lives,  to  be  equally 
divided    among   themselves.'' 

The  argument  here  is,  that  the  will  was  made  in 
1839,  that  the  law  then  required  words  of  inheritance 
to  convey  by  devise  more  than  a  life  estate,  and  was 
only  changed  by  the  act  1851-2,  section  2006  of  the 
Code.  There  being  no  words  of  inheritance  in  this 
will  it  is  maintained  the  wife  took  only  a  life  estate 
by  reason  of  this  fact,  and  she  not  dying  until  1883, 
a  short  time  before  this  bill  was  filed,  complainant's 
right   to    enter   then    accrued. 

This  is  obviously  a  mistaken  view  of  the  law  of 
wills  in  this  State.  It  is  true  the  words  "grant  or 
devise "  are  used  in  the  section  of  the  Code  referred 
to,  act  of  1851-2,  but  this  is  found  in  a  chapter  evi- 
dently referring  to  deeds  and  other  like  conveyances 
between  living  parties.  The  law  of  Tenneasee,  adopted 
from  the  North  Carolina  statute  of  1784,  ch.  22,  sec. 
11,  provided  "that  any  devise  shall  convey  the  entire 
estate  of  the  testator  in  lands,  unless  the  contrary  in- 
tent plainly  appears  from  the  words  and  context  of 
the   will." 

There  being  nothing  in  this  language  or  context  of 
the  will  indicative  of  a  contrary  inteutiou,  it  is  clear, 
nothing   more   appearing,   the   entire    estate   of   the    tes- 
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tator   passed    to    his   wife    by    the   second  clause.      If  he 
had    a    fee    simple,  that  estate  passed  to  his  wife. 

The  act  of  1784,  section  2164  of  the  Code,  seems 
to  have  escaped  the  attention  of  counsel  as  well  as 
the  Commission  of  Referees,  the  latter  arguing  to  their 
conclusion  upon  the  theory  that  the  intention  of  the 
testator   must   prevail. 

The  rule  being  as  we  have  stated,  it  is  however 
insisted,  that  the  third  clause  devising  "  the  farm  and 
fifty  acres  of  land,  the  lower  survey,  the  place  where 
Thomas  Bruce  now  lives  to  his  children,  to  be  equally 
divided  among  themseJves,"  devises  the  same  land  given 
in  the  other  clause  to  his  wife,  and  this  cuts  down 
her  estate  to  a  life  estate.  This  may  or  may  not  be 
so.  We,  however,  agree  with  the  Referees,  that  we 
cannot,  from  the  face  of  the  will,  say  whether  that 
given  by  the  third  clause  is  the  same  land  as  devised 
in  the  second  clause.  The  description  is  alike  in 
some  respects  and  different  in  others.  In  both  the 
land  is  called  the  farm,  but  in  the  former  clause  the 
survey  appertaining  to  it  is  said  to  be  sixty  acres, 
while  in  the  latter  clause  it  is  "  the  farm  and  fifly 
acres  of  land,  the  lower  survey,  the  place  where 
Thomas  Bruce  now  lives/'  This  would  seem  to  indi- 
cate a  different  part  of  his  land  from  that  on  which 
he    resided,    given    to   the   widow. 

Inasmuch  as  we  cannot,  from  the  bill,  see  or  know 
how  this  is,  we  affirm  the  report  of  the  Referees, 
overruling  the  demurrer,  remanding  the  cause  for  an- 
swer and  pro()f  as  to  how  the  facts  are.  Costs  of 
this   court   to   be    paid    by  appellants. 
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State  for  use  of  Josiah  Grig8^>y  v.  A.  L.  Manly  et  aL 

Sheriff.  Duiy  of  sh^eriff  under-  order  of  sale  in  aUachment  furoteedmg. 
Where  order  of  sale  is  regularly  iHsuecl  by  a  justice  in  attachment 
proceeding,  the  officer  is  bound  to  Hell,  though  title  to  the  property  is 
disputed,  and  the  plaintiff  does  not  give  indemnity  bond.  The  order 
of  the  court  having  custody  of  the  property  is  complete  protection  to 
him  in  making  the  sale.  If  attachment  proceedings  are  irregular, 
but  not  void,  the  sheriff  must  execute  the  order  of  sale. 

Statement  of  eaw.  In  an  action  on  sheriff's  bond  for  failure  to  execute  and 
return  order  of  sale  issued  by  a  justice  of  tlie  peace  in  attachment  pro- 
ceedings, the  officer  returned  the  order  endorsed,  "  I  went  on  to  sell 
the  corn,  and  it  was  disputed,  and  I  would  not  sell  without  a  bond." 
Heidy  the  officer  could  not  require  indemity  bond  in  such  cane,  and  he 
was  liable. 


FROM    GRAINGER. 


Appeal  in  error  from  the  Circuit  Court  of  Grainger 
county.       J.  G.  RosR,  J. 

J.  K.  Shields   and   J.  W.  Yoe   for   Grigshy. 

Henderson   &   Juuroi.mon   for   Manly. 

Freeman,  J.,  delivered    the   opinion  of  the   court. 

This  is  an  action  brought  on  a  sberiiF's  bond 
against  Manly,  for  the  default  of  his  deputy,  by  fail- 
ing to  execute  and  return  an  order  of  sale  issued  by 
a  justice  of  the  peace,  directing  him  to  make  sale  of 
certain    personal    property  levied    upon    by   attachment. 

The  attachment  was  issued  by  the  justice  of  the 
peace  on  November  20,  1878,  based  on  a  debt  of 
one   hundred    dollars   for    an    attorney's   fee,   claimed    to 
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be  due  from  the  defendant^  Alsup.  It  came  to  the 
band  of  the  deputy  sheriff  on  day  issued,  and  was 
levied  on  a  lot  of  corn,  as  shown  by  this  officer's 
return,  to  which  is  added  "citing  the  said  James  T. 
Alsup  to  appear  instantly  before  W.  B.  Mitchell,  Esq., 
on   this    November   20,    1878." 

On  the  same  day  judgment  was  rendered  for  the 
one  hundred  dollars  claimed,  ardering  a  sale  of  the 
property,  which  last  order  was  issued  22d  November, 
and  came  to  the  hands  of  the  deputy  sheriff,  who  re- 
turned it  with  this  endorsement :  "  I  went  on  to  sell 
the  corn,  and  it  wus  disputed,  and  I  would  not  sell 
Vilhout  a  bond."  A  mare  seems  also  to  have  been 
levied  on  by  the  same  officer,  and  probably  under 
another  writ  of  attachment,  in  this  proceeding.  The 
order  of  sale  was  issued  in  regular  form,  describing  the 
property  that  had  been  attached,  th^t  judgment  had  been 
rendered,   and    orderint^   the   property    described    sold. 

The  failure  to  sell  the  corn  levied  on  and  ordered 
to  be  sold  is  the  matter  complained  of  in  the  decla- 
ration. The  only  excuse  for  not  doing  so  is  the  fact 
stated  in  the  return,  which  is,  when  fairly  construed, 
that  some  one  disputed  the  title  of  the  defendant  to 
the  property,  and  the  officer  demanded  a  bond  of  in- 
demnity, which  being  refused  by  plaintiff,  he,  there- 
fore, declined  to  execute  the  order,  and  sell  as  he 
was  commanded.  The  Referees  report  in  favor  of  a 
reversal  of  the  judgment  of  the  circuit  court,  which 
was  in  favor  of  defendants.  This  report  is  based  on 
supposed  errors  of  law  in  the  charge  of  his  Honor, 
the   circuit  judge. 
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In  that  charge  his  Honor  held  correctly  that  the 
proceedings  in  the  attachment  case  were  irregular,  but 
not  void,  and  the  sheriff  could  not  for  this  cause  re- 
fuse to  execute  the  order  of  sale.  This  probably 
was  not  involved  or  necessary  to  the  decision  of  the 
case  before  his  Flonor,  as  there  is  no  reason  given 
for  the  failure  to  sell,  nor  any  shown,  except  the  fact 
that  the  title  was  disputed  and  the  indemnity  bond 
refused.  He,  however,  charged  the  law  against  de- 
fendant on  this  point,  and  instructed  the  jury  they 
should  find  for  plaintiff,  if  this  was  the  only  reason 
for  failure  to  execute  the  order  of  sale.  The  de- 
fendant not  appealing  or  prosecuting  a  writ  of  error^ 
even  if  there  had  been  error  in  this  charge,  could 
take   no   advantage   of    the   supposed  error. 

The  real  question,  however,  is  on  the  charge  of 
his  Honor  on  the  question  of  the  right  of  the  officer 
to  demand  a  bond  of  indemnity  in  a  case  like  this, 
that  is,  where  specific  property  levied  upon  by  an  at- 
tachment is  ordered  by  the  justice  of  a  court  to  be 
sold,  in  satisfliction  of  the  judgment  rendered,  in  effec- 
tuation of  the  lien  already  adjudged  to  be  fixed  on 
it  by  the  levy  of  attachment,  bringing  the  property 
within  the  custody  and  under  the  control  of  the  jus- 
tice  or  court. 

His  Honor  held  substantially  that  the  officer  in 
such  a  case,  if  the  title  to  the  property  was  disputed, 
might  well  refuse  to  sell  or  execute  the  order  of  sale 
unless  a  bond  of  indemnity  was  tendered.  He  held, 
however,  that  the  contest  of  the  title  must  be  one 
known    by    him    not   to    be  frivolous,    but  he  should  in- 
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stitute  reasonable  inquiry  into  the  claim,  and  if  found 
such  as  a  reasonable  and  prudent  man  would  act  on 
in  his  own  affairs,  he  might  refuse  to  proceed  without 
indemnity. 

While  we  may  not  a^ree  with  the  reasons  given 
in  the  opinion  of  the  Referees  for  the  conclusion  they 
have  reached,  we  do  agree  in  the  result  reported,  that 
is,  that  under  the  stote  of  rase  before  us,  the  ofBcor 
was  bound  to  execute  the  order  of  sale,  and  is  liable 
for   refusal  to   do   so. 

It  is  not  a  question  of  original  seizure  of  prop- 
erty, where  a  different  rule  might  find  jK)ssibIy  some 
justification.  The  property  has  already  been  seized, 
and  is  in  the  custody  of  the  law,  under  the  control 
of  the  court.  That  court  renders  a  judgment  for  the 
debt,  adjudges  the  lien  of  the  attachment  to  have 
been  fastened  on  the  property,  and  orders  the  prop- 
erty thus  held  to  be  sold  by  its  officer.  The  order 
of  sale  on  its  face  shows  authority  in  the  court  over 
the  subject-matter,  jurisdiction,  in  other  words,  and 
the  validity  of  the  order  beyond  this  is  not  for  the 
officer  to  decide,  nor  is  the  question  of  a  disputed 
title  one  for  his  consideration  in  such  a  case.  The 
order  of  the  court  having  the  custody  of  the  prop- 
erty is  a  complete  protection  to  him  in  making  the 
sale.  He  only  sells  such  property  a?  the  defendant 
in  the  attachment  himself  has.  If  he  h«s  none, 
nothing  passes  as  to  third  parties.  We  take  it  there 
can  be  no  doubt  of  his  plain  duty  to  execute  the 
order.  To  hold  the  opposite  would  be  to  allow  the 
officer   or   a   party   setting    up   a    claim    of   title   to   the 
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property,  without  process  of  law  or  suit,  to  practi- 
cally reverse,  or  render  null  and  ineffective,  the  judg- 
ment of  a  court  having  the  custody  of  property  by 
virtue   of    its   process. 

We  think  the  ruling  of  the  court  in  the  case  of 
Shaw  V.  Holmes,  4  Heis.,  692,  as  well  as  the  point 
then  decided,  has  nothing  to  do  with  the  case  now 
before  us.  The  writer  of  this  opinion  does  not  con- 
cede the  correctness  either  of  the  ruling  or  reasoning 
in  that  case  on  the  question  of  a  bond  of  indemnity. 
But  it  has  no  application  to  this  case.  That  is  a 
case  where  the  officer  released  a  lew  of  an  attach- 
nient,  or  refused  to  make  an  original  seizure,  because 
the  title  was  disputed,  or  rather  because  the  defend- 
ant in  the  attachment  told  him  the  property  belonged 
to  another.  This  is  a  case  where  the  seizure  has 
already  been  made,  and  the  property  adjudged  liable 
to  payment  of  the  debt,  and  ordered  to  be  sold  for 
its  satisfaction.  There  is  no  similarity  between  them. 
It  is  clear  in  that  case  the  officer  was  liable,  inde- 
pendent of  any  theory  the  Chief  Justice  mi^ht  hold 
as  to  rights  against  the  plaintiff  on  the  bond,  as  he 
had  the  property  in  his  possession,  and  released  it, 
not  on  a  disputed  title,  but  because  the  defendant 
told,  him  it  belonged  to  his  brother.  The  brother 
made  no  claim  to  it.  The  case  was  rightly  disposed 
of  in  its  result  on  this  view,  and  the  reasoning  of 
the  Chief  Justice  is  not  on  settled  principles  authori- 
tative. He  certainly  made  a  misapplicatiou  of  section 
3605  of  the  Code,  when  he  said  arguendo  it  author- 
izes  the    officer    to     take    judgment    by   motion   against 
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the  plaintiff  in  the  attachment  suit  on  his  bond,  should 
the  officer  be  sued  for  seizing  the  property.  That 
section  only  gives  the  judgment  against  obligors  on 
bonds  given  to  indemnify  the  officers  for  levying  an 
execution  on  aUaohment,  or  for  making  sale  of  prop- 
erty so  levied  on  or  attached,  after  judgment  against 
such  officer,  etc.  It  is  too  clear  for  argument  that 
this  section  has  no  application  to  the  attachment  bond, 
but  only  to  a  case  where  a  bond  of  indemnity  may 
have  been   given   to   the  officer   directly  in   such  a  case. 

We  do  not  see  the  application  of  the  cases  in- 
volving the  degree  of  diligence  or  activity  required 
in  an  officer  in  executing  process  to  the  question  in 
hand.  It  is  not  a  case  of  diligence,  or  .the  want  of 
it,  but  one  of  refusal  to  execute  an  order  of  court 
for  an  insufficient  reason.  We  do  not  therefore  dis- 
cuss that  question,  but  content  ourselves  with  revers- 
ing the  judgment  for  the  reasons  given  and  the  ques- 
tion  stated. 

Reversed   and   remanded. 

41— VOL.   11 
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Joel  Een  v.  D.  M.  Driskelt.  ec  al. 

1.  Homestead.    JudgmerU  in  favor  of  StcUe.    An  execution  on  a  judgment 

in  favor  of  the  State  against  a  defaulting  tax-collector,  for  taxes  due 
the  State  collected  and  not  paid  over  aa  required  br  law,  can  not  be 
levied  upon  the  homestead  of  the  defaulting  tax-collector. 

2.  Same.    >Sa9?ie.    The  homestead  in  such  case  is  exempt  from  seizure 

and  sale  under  execution  in  favor  of  the  State. 

■ 

3.  Same.    How  same  must  be  conveyed.    While,  under  the  act  of  1868,  the 

husband  may  convey  the  homestead  for  the  benefit  of  the  family,  yet 
he  can  not  divest  their  interest  by  any  less  solemn  act. 


FROM   COCKE. 


Appeal  from  the  Chancery  Court  at  Newport.  H. 
C.  Smith,  Ch. 

A.  S.  Prosser,  G.  W.  Pickle  and  W.  W.  Lang- 
horn   for  complainant. 

W.  S.  McSwEEN  and  Wm.  McFarland  for  de- 
fendants. 

Cooke,  Sp.  J.,  delivered  the  opinion  of  the  court. 

In  1872  a  judgment  was  recovered  by  the  State 
against  the  complainant  and  his  sureties  as  tax-collec- 
tor of  Cocke  county,  for  taxes  due  the  State  for  the 
year  1869,  which  he  collected,  and  failed  to  pay  over 
as  required  by  law.  Execution  was  •  issued  upon  this 
iudgmeut,  under  which  a  tract  of  land  was  lev^ied 
upon  and   sold    by   the    sheriif,   and    purchased    by  the 
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respondeDts,  Palmer  and  Driskell,  who,  after  the  ex- 
piration of  the  time  for  redemption,  took  a  sheriff's 
deed  to  the  land,  and  instituted  an  action  of  eject- 
ment against  the  complainant  In  the  circuit  court  to 
recover  the  possession.  Thereupon  this  bill  was  filed 
for  the  purpose)  among  other  things,  of  enjoining  the 
action  of  ejectment,  alleging  that  the  complainant  was 
the  head  of  a  family,  was  residing  upon  said  land  as 
his  home  at  the  time  of  said  sale,  and  had  so  con- 
tinued ever  since;  that  he  was  entitled  to  a  home- 
stead in  the  land ;  that  it  had  been  sold  in  violation 
of  this  right,  and  seeking  to  have  the  same  assigned 
to  him,  and  the  respondents  perpetually  enjoined  from 
prosecuting  their  ejectment  so  as  to  interfere  with  this 
homestead. 

The  answer  of  the  respondents  denied  the  com- 
plainant's right  to  homest<ead  in  the  land  upon  several 
grounds,  and  alleged  that  if  he  were  otherwise  en- 
titled to  it,  the  complainant  was  estopped  from  setting 
up  any  homestead  right,  as  against  them,  for  the 
alleged  reason  that  he  had  induced  or  encouraged  them 
to  become  purchasers  of  the  land  without  asserting 
any  such  right,  but  had  indicated  to  them  that  he 
would  not  set  up  any  claim  to  homestead  in  this  par- 
ticular  land.       A   good   deal   of  proof    was   taken. 

The  chancellor  dismissed  the  bill,  and  the  complain- 
ant  has  appealed. 

While  there  were  other  questions  presented  by  the 
record,  the  report  of  the  Referees,  and  the  exceptions 
thereto,  presert  but  two  questions  for  our  determina- 
tion.      The   first   and     more    serious    one    is,    does    the 
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homestead  exemption  oontaiued  in  the  act  of  March 
12,  1868^  cb.  85^  sees.  2  and  3,  operate  against  the 
State,  80  as  to  protect  the  complainant  against  a  judg- 
ment for  revenue  due  the  State  which  he,  ae  tax-col- 
lector, failed  to  collect  and  pay  over  as  required  by 
law. 

This  is  a  question  of  first  impression  in  this  State^ 
and  is  not  free  from  difficulty.  It  is  a  very  ancient 
maxim  of  the  English  law  that  the  sovereign  is  not 
bound  by  any  statute  if  he  be  not  expressly  named 
therein,  unless  there  be  equivalent  words,  or  unless  the 
prerogative  be  included  by  necessary  implication : 
Broom.  Leg.  Max.,  72.  Prima  facie  the  law  is  made 
for  the  subject  and  not  for  the  sovereign :  lb.  Yet 
this  maxim  admits  of  these  broad  exceptions,  that  "if 
a  statute  is  intended  to  give  a  remedy  against  a  wrong, 
the  king,  though  not  named,  shall  be  bound  by  it; 
and  the  king  is  impliedly  bound  by  statutes  passed 
for  the  public  good,  the  preservation  of  public  rights, 
and  the  suppression  of  public  wrongs,  the  relief  and 
maintenance  of  the  poor,  the  general  advancement  of 
learning,  religion  and  justice,  or  for  the  prevention 
of  fraud :  Broom.  Leg.  Max.,  73 ;  1  Bla.  Com.,  261 ; 
1  Kent's  Com.,  460.  In  the  United  States  the  same 
principle  has  been  held  applicable  to  the  Federal  and 
State  governments:  14  Pet.,  315;  12  Bush.,  283; 
7  Ind.,  50.  "  It  would  seem,"  says  Mr.  Thomp- 
son in  his  Treatise  on  Homestead,  sec.  386,  ''that 
an  application  of  this  principle  to  homestead  and 
exemption  laws  in  which  the  State  is  not  ex- 
pressly  named,     would    result    in     the    conclusion    that 
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the  State   is  not    bound    by  such    laws^  especially  where 
to   so   hold   would    contravene    rights    belonging   to   the 
State   peculiarly   to  its    political    character,   such   as   the 
right   to   collect   revenue.       In    many   of   the  States  this 
question    is    determined    by   the    express    provisions    of 
statutes,    which    declare,    in    various   terms,   that   nothing 
shall   be   exempt   from  execution    where   the   debt,   other 
than    public    taxes,    is    due    the    State;     or   where    the 
debt    is    for    public    taxes    legally    assessed     upon     the 
homestead    or    other    property ;     or    where    the   demand 
is    for    a    public    wrong    committed,    punished    by   fine. 
See    section    above    referred    to    and    authorities    cited. 
"But,"   says  the  same  author,   "where   the   question  has 
arisen  in  the  silence  of  statutes,  with  two  exceptions,  the 
courts  have  held  otherwise.     The  Supreme  Court  of  Illi- 
nois holds  that  the  statute  protects  a  homestead  from  sale 
under   a  judgment  rendered    for   a   fine   and   costs   in   a 
prosecution    for  a   misdemeanor.       The   same   result    was 
reached    in  Missouri,    but    under   a  statute   entirely   dis- 
similar  in    terms.       The    act    in    question    provided    that 
the   homestead  therein  defined    should    be   "  exempt  from 
attachment    and    execution    except    as    hereinafter    pro- 
vided."       There      was     nowhere     any      proviso     saving 
debts    dtie    the    State.       The    court    held,    in    an    ably 
reasoned    opinion  by  Wagner,  J.,  that   "  the  statute   pro- 
tected    the    homestead    from     sale     under    an     execution 
issued    against    the    surety   on   a   forfeited    recognizance, 
although  the  debt  in  such  a  case  was   due  to  the  State." 
In    the    Illinois    case    referred   to    in    the   above    ex- 
tract,  Loomas   v.   Gerson,   &2  111.,    13,    the    learned  judge 
delivering    the   opinion    of    the    court,    said :     "  The   ob- 
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ject  of  these  laws  was  to  furnish  a  shelter  for  the 
wife  and  children  which  could  not  be  taken  awaj  or 
lost  by  the  act  of  the  husband  alone.  This  principle 
must  equally  exempt  the  homestead  from  sale  under  a 
judgment  for  a  fine  and  cost,  rendered  in  a  criminal 
prosecution  for  a  misdemeanor.  The  wife  is  not  to 
suffer  for  the  wrongful  act  of  the  husband.  The 
State  must  submit  to  the  same  exemptions  of  a  de- 
fendant's property  that  it  imposes  upon  its  citizens.'^ 
See  also  State  v.  PiU8,  51  Mo.,  133.  In  Illinois,  a 
statute  provided  that  the  bond  of  a  tax-collector  should 
be  a  lien  upon  all  his  real  estate  situate  within  the 
county  at  the  time  of  filing  of  the  bond.  But  it  was 
held  that  a  judgment  against  a  collector  upon  a  bond 
which  was  thus  a  lien  upon  his  realty,  was  not  a  lien 
upon  his  homestead.  A  judgment  against  a  private 
person  was  not,  in  that  State,  a  lien  on  the  home- 
stead of  the  judgment  debtor,  and  the  State  was  not 
in  respect  of  its  revenue  in  any  better  position  than 
was  the  citizen  in  regard  to  the  collection  of  his  debt : 
Thomp.  on  Homestead,  sec.  387 ;  45  111.,  297.  It  is 
proper  here  to  observe  that  the  two  exceptions  'to  the 
ruling,  as  above  stated  by  the  learned  author,  was  the 
case  of  the  Commonwealth  v.  Cooky  8  Bush,  (Ky.)  220, 
which  was  subsequently  virtually  overruled  by  the  same 
court  in  the  case  of  the  Oommonwealih  v.  Lay,  12 
Bush.,  283;  and  the  case  of  Brooks  v.  The  State,  64 
Ga.,  36,  which  was  the  other  exception,  and  turned  upon 
the  point  that  the  exemption  claimed  operated  retro • 
spectively,  and  was  disallowed  on  the  authority  of  the 
case  of    Ounn  v.  Barry,   15   Wall,  610.      It    is  to  be 
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further  observed,  that  in  the  case  of  Gladney  v.  Deav^ 
erSy  11  Ga.,  79,  it  was  held  by  the  Supreme  Court  of 
that  State  that  the  State  was  bound  by  acts  of  the 
Legislature  exempting  certain  articles  of  personal  prop* 
erty  from  levy  and  sale  for  debts  for  the  benefit  of 
the  wife  and  children  of  the  debtor,  so  that  they 
could  not  be  seized  and  sold  under  execution  for  the 
payment  of  taxes.  Hence  there  would  seem  to  be 
really  no  conflict  in  the  decisions  of  auy  of  the  States 
upon  this  question,  when  there  has  not  been  a  posi- 
tive statutory   provision   prescribing  a   diflerent   rule. 

In  the  case  of  Gunn  v.  United  States,  9  Wall.,  659, 
Mr.  Justice  Bradley  delivering  the  opinion  of  the 
court,  said:  "It  is  urged  that  the  government  is  not 
bound  by  a  law  unless  expressly  named.  We  do  not 
see  why  this  rule  of  construction  should  apply  to  acts 
of  legislation  which  lay  down  general  rules  of  pro- 
cedure in  civil  actions."  In  the  case  of  Mnk  v. 
(yNiel,  16  Otto,  272,  it  was  decided  by  the  Supreme 
Court  of  the  United  States  that  the  homestead  of  a 
defendant  is  not  subject  to  seizure  and  sale  by  virtue 
of  an  execution  sued  out  on  a  judgment  recovered  by 
the  United  States  in  a  civil  action,  if,  had  a  private 
party  been  the  plaintifiF,  it  would  have  been  exempt 
therefrom  by  the  law  of  the  State  where  it  is  situate. 
In  that  case  the  question  arose  as  to  whether  or  not 
the  homestead  of  the  debtor,  who  was  a  citizen  of 
Wisconsin,  would  be  exempt  under  the  constitution  and 
laws  of  that  State  from  a  judgment  recovered  against 
him  by  the  State.  The  only  constitutional  provision 
was  a  declaration  in  the  bill  of  rights   "that  the  priv- 
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ilege  of  the  debtor  to  enjoy  the  necessary  comforts  of 
life  shall  be  recognized  by  wholesome  laws,"  and  it 
had  been  said  by  the  Supreme  Court  of  that  State, 
^^that    in    all    the    enactments    found    upon    its    statute 

* 

books  in  regard  to  homestead  exemption,  the  most  sed- 
ulous care  was  manifest  to  secure  the  homestead  to 
the  debtor,  his  wife  and  family,  against  all  debts  not 
expressly  charged  against  it.  Mr.  Justice  Matthews 
delivering  the  opinion  of  the  court  in  that  case,  said: 
^'We  have  found  no  case  in  which  the  question  has 
been  raised,  or  where  there  has  been  any  expression 
of  judicial  opinion  whether  the  exemption  would  pre- 
vail or  not  as  to  judgments  in  favor  of  the  State; 
but  we  do  not  doubt,  from  the  language  of  the  con- 
stitutional and  statutory  provisions  and  the  rules  of 
construction  followed  in  other  cases,  that  it  would  be 
held  by  its  courts,  if  the  question  should  be  directly 
made,  that  the  State,  except  for  taxes,  which  are  ex- 
pressly excepted,  would  be  bound  by  the  exemption. 
And  after  deciding  that  in  case  of  executions  upon 
judgments  in  civil  actions,  the  United  States  are  sub- 
ject to  the  same  exemptions  as  apply  to  private  per- 
sons by  the  law  of  the  StatjS  in  which  property  levied 
on  is  found.  The  learned  judge  cites  the  declaration 
of  Lord  Coke,  that  it  had  been  held  in  Lord  Berk- 
ley's case,  Plowd.  Com.,  233,  that  the  king  was  bound 
by  the  statute  de  donis,  13  Edw.  L,  ch.  1,  and  says: 
^^By  parity  of  reasoning  based  on  declared  public  pol- 
icy of  states,  where  the  people  are  the  sovereign,  laws 
which  are  acts  of  preservation  of  the  home  of  the 
family   exclude    the    supposition   of  any    adverse    public 
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interest,  because  none  can  be  thought  hostile  to  that, 
and  the  case  is  brought  within  the  humane  exception 
that  identifies  the  public  good  with  the  private  right, 
and  declares  ^^  that  general  statutes  which  provide 
necessary  and  profitable  remedy  for  the  maintenance  of 
religion,  the  advancement  of  good  learning,  and  for 
the  relief  of  the  poor,  shall  be  extended  generally 
according  to  their  words;  for  civilization  has  no  prom- 
ise that  is  not  nourished  in  the  bosom  of  the  secure 
and   well-ordered   household.^' 

By  the  act  of  12th  March,  1868,  above  cited,  the 
homestead  of  any  housekeeper  or  head  of  a  family  is 
exempt  from  execution  or  attachment  for  the  debts  of 
any  such  head  of  a  family  or  housekeeper;  and  this 
exemption  applies  whether  the  estate  be  legal  or  equi- 
table. The  only  exception  is  that  it,  shall  not  apply 
as  against  unpaid  purchase-money,  nor  to  contracts 
entered   into   before   its   passage. 

By  an  unbroken  current  of  decisions  of  this  court, 
it  is  declared  to  be  the  policy  of  this  State  that  its 
exemption  laws  are  to  be  literally  construed  so  as  to 
advance  the  remedy  the  Legislature  intended  to  afford : 
4  Heis.,  288;  7  Heis.,  514;  6  Heis.,  137,  and  nu- 
merous  cases   cited;    Meig's   Dig.,   sec.    1477. 

The  exemption  of  the  homestead  is  not  for  the 
benefit  of  the  debtor  alone,  but  mainly  for  the  help- 
less members  of  his  household,  for  whom  it  was  the 
object  of  the  Legislature  to  provide  shelter  and  means 
of  support.  And  although  the  State  is  not  named  in 
the  act,  we  are  of  opinion  that  debts  due  to  it  as 
well    as    to    individuals   was    intended    to    be    and    are 
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embraced  within  its  provisions ;  and  in  accordance  with 
the  authorities  above  cited,  we  hold  that  the  home- 
stead of  the  complainant  was  exempt  from  seizure  and 
sale  under  the  execution  in  favor  of  the  State  under 
which   it    was   levied   upon   and   sold. 

As  to  the  question  of  estoppel.  The  sheriff  who 
levied  upon  and  sold  the  land,  testifies  that  the  com- 
plainant directed  him  to  levy  upon  this  tract  of  land; 
that  he  was  living  on  this  tract;  that  he  had  two 
tracts  of  land,  but  said  he  would  keep  one  tract  to 
live  on.  Respondent,  Palmer,  purchased  the  land  at 
the  sheriff's  sale,  and  Driskell  afterwards  purchased  a 
half  interest  from  Palmer,  who  assigned  one-half  his 
bid  to  Driskell,  and  the  sheriff  made  a  deed  to  them 
jointly.  Driskell  testifies  that  Ren  requested  him  to 
make  this  purchase,  and  stated  that  if  he  could  get 
the  land  sold  he  could  come  nigher  getting  out  than 
to  sell  the  other  lands.  That  he  has  other  lands, 
and  said  he  and  his  old  lady  would  go  back  to  their 
old  home.  The  testimony  shows  that  at  the  time  of 
the  sheriff's  sale  of  the  land  in  controversy,  the  com- 
plainant did  have  one  other  tract  of  land,  but  which 
he  voluntarily  conveyed  in  trust  for  the  benefit  of 
his  sureties  in  this  judgment,  but  in  a  very  short 
time  afterwards,  and  we  think  before  Palmer  trans- 
ferred a  half  interest  in  his  bid  to  Driskell.  Nor 
could  the  sale  of  said  interest  by  Palmer  to  Driskell 
in  any  manner  aid  complainant  to  get  out  of  his  in- 
debtedness, as  no  part  of  the  purchase- money  inured 
in  any  way  to  his  benefit.  Besides,  the  testimony 
shows   that    at    this   very   time    Palmer   was   in   posses- 
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sion  of  a  part  of  this  land^  and  complainant  in  pos- 
session of  the  other,  claiming  it  as  a  homestead.  To 
make  an  act  in  pais  estop  a  party,  the  act  must  be 
shown  to  have  been  done  knowingly  and  deliberately, 
not  hastily  or  unadvisedly:  2  Hum.,  270;  5  Hum., 
290.  Besides,  as  we  have  seen,  the  homestead  was 
intended  for  the  benefit  of  the  family,  and  while 
under  the  act  of  1868,  above  cited,  the  husband  could 
convey  the  homestead,  we  are  of  opinion  that  he  could 
not  divest  their  interests  by  any  less  solemn  act.  But 
be  this  as  it  may,  we  are  of  opinion  the  testimony 
does  not  make  out  a  case  that  would  estop  the  com- 
plainant himself  without  reference  to  any  interest  of 
the  wife  and  children.  We  are  of  opinion,  therefore, 
that  the  complainant  is  entitled  to  relief  to  the  ex- 
tent of  having  a  homestead  assigned  in  the  tract  of 
land  in  controversy,  and  the  action-at-law  perpetually 
enjoined   so    far   as   interfering    therewith. 

The  Referees  came  to  a  different  conclusion  upon 
both  these  questions,  and  reported  that  the  homestead 
was  not  exempt;  that  the  complainant  was  estopped 
from  setting  it  up,  and  that  the  decree  of  the  chan- 
cellor  dismissing   the   bill   should  be  affirmed  with  costs. 

The  exceptions  to  the  report  will  be  sustained,  and 
the  decree  reversed,  and  relief  granted  as  herein  indi- 
cated. The  respondents  will  pay  the  costs  of  this 
court.  The  costs  of  the  chancery  court  will  be  equally 
divided.  The  cause  will  be  remanded  to  have  said 
homestead   assigned,   in   accordance   with   this   opinion. 
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William   Williams  v.  F.  C.  Williams  et  al. 

1.  "WiXii^.    Rule,  in  SheJhfs  case.    Where  the  testator  bequeathed  land  to 

trustees  for  the  sole  use  aod  benefit  of  his  son  J.,  '^  and  after  his 
death  for  the  like  use  and  benefit  of  his  heirs-at-law '' :  Hdd,  within 
the  rule  in  Shelly's  case,  and  that  as  the  will  was  made,  and  the  tes- 
tator died  before  the  act  of  1851-2,  abolishing  the  rule  in  Shelly's 
case,  it  should  be  construed  according  to  the  law  at  the  time  the  will 
took  effect  under  which  J.  took  the  absolute  estate. 

2.  Descent.     IjegUiniatiim.    A  legitimated  child  inherits  as  if   born  in 

lawful  wedlock. 


FROM    GRAINGER. 


Appeal  from  the  Chancery  Court  at  Rutledge.  H. 
C.  Smith,  Ch. 

J.  T.  &  J.  K.  Shields   for   complainants. 

J.  P.  Evans  and  Jno.  H.  Crozier,  Jr.,  for  de- 
fendants. 

Deaderick,  C.  J.,  delivered  the  opinion  of  the  conrt. 

The  bill  in  this  case  was  filed  in  1881  by  com- 
plainant against  the  widow,  the  administrator  and  heirs- 
at-law  of  Joseph  Williams,  deceased.  Its  purpose  is 
to  have  a  settlement  of  complainant's  accounts  as  trus- 
tee for  intestate,  Jos.  Williams,  who,  as  well  as  com- 
plainant and  others,  were  devisees  and  legatees  under 
the   will    of    Etheldred    Williams,   deceased, 

Etheldred  Williams  died  in  1846  or  1847,  having 
previously   made   his   last  will  and  testament,   which  was 
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admitted  to  probate  in  1847^  shortly  after  his  death. 
Other  persons  were  appointed  co-executors  and  trus- 
tees with  complainant  by  said  will,  but  in  the  pro- 
gress of  other  litigation,  in  which  all  the  devisees  and 
legatees  of  said  testator  were  parties,  the  complainant 
was  declared   sole  trustee  for  his  brother,  Jos.    Williams. 

The  bill  prays  that  the  rights  and  equities  of  the 
parties   be   declared   and   settled. 

It  is  also  alleged  in  said  bill  that  said  Jos.  Wil- 
liams, before  his  marriage,  became  the  father  of  an 
illegitimate  child,  the  defendant,  F.  C.  Williams,  who 
was  legitimated  by  proceedings  instituted  by  the  father 
in  the  county  court  of  Grainger  county,  and  that 
some  time  thereafter  he,  the  said  Joseph,  intermarried 
with  Elizabeth  Pritchard,  who  survives  him  as  his 
widow,  by  whom  he  had  two  children,  Jos.  E.  and 
James   E.,  all    said   children    being   minors. 

The  two  last  named  children  insist  they  are  sole 
heirs  and  distributees  of  said  Joseph,  and  do  not  ad- 
mit that  complainant  as  trustee  had  fully  accounted 
for   the   funds   in    his  hands. 

The  defendant,  Frank  C,  insists  that  by  virtue  of 
the  proceedings  of  said  county  court  legitimatizing  him, 
he  is  entitled  to  take  as  heir-at-law  and  distributee 
of  said  father's  estate  equally  with  his  other  children. 

The  chancellor  held  that  by  virtue  of  the  proceed- 
ings in  the  said  county  court,  the  defendant,  F.  C. 
Williams,  became  an  heir-at-law  of  said  Joseph  Wil- 
liams as  fully  MS  if  he,  said  F.  E.,  had  been  born  in 
wedlock;  and  that  said  Joseph  had  only  a  life  estate 
in    such    property    as    was    devised     and     bequeathed    in 
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trast  for  him,  and  that  at  his  death  the  same  became 
the  property  of  his  heirs- at- law.  Several  matters  of 
account  were  referred  to  the  master,  and  it  was  ad- 
judged upon  judgment  pro  eonfesao  against  her,  that 
the  widow  had  no  right  to  dower  or  a  distributive 
share  in  said  trust  property,  and  from  so  much  of 
this  decree  as  adjudges  the  rights  of  F.  C.  Williams 
to  take  under  the  will  as  one  of  the  heirs  of  Jos. 
Williams,  John  H.  Crozier,  Jr.,  guardian  ad  litem,  and 
solicitor   as   aforesaid,   prays   an   appeal. 

Mrs.  Williams,  the  widow,  also  prayed  an  appeal 
from  the  decree  so  far  as  it  adjudges  that  she  has  no 
right  in  the   property. 

Crozier,  as  guardian,  perfected  his  appeal,  but  Mrs. 
Williams  did  not,  and  the  cause  in  this  court  is  upon 
the  special  appeal  of  Crozier  as  guardian  of  the  two 
minors   born    in   wedlock. 

The  will  of  Etheldred  Williams  directs  that  his 
trustees  shall  hold  ike  place  on  which  he  resided  (which 
is  further  described),  for  the  sole  use  and  benefit  of 
his  son  Joseph,  ''and  after  his  death*  for  the  like  use 
and  benefit  of  his  heirs-at-law.^'  He  bequeaths  that 
out  of  his  personal  estate,  money  and  debts,  his  trustees 
shall  hold  and  safely  vest  $7,000  in  such  manner  as 
shall  be  deemed  best  for  the  like  separate  use  and 
benefit  of  his  said  son  Joseph;  the  interest  and  profits 
to  be  paid  to  him  annually,  and  this  and  former 
devises  and  bequests,  it  is  stated  in  the  will,  mttke  up 
to  the  said  son  Joseph  the  sum  of  $2,500,  being  the 
amount  bequeathed  and  devised  to  each  of  his  other 
children.      There   is   no    limitation   over   to   his  heirs-at- 
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law    in    this   bequest  of   $7,000   to    Joseph,   as    Id    the 
case   of   the   real   estate. 

The  Referees   held    that  the   defendant,   F.   C.    Wil- 
liams,    takes    as    an    heir-at-law    of    Joseph    Williams 
under    the    will    of   Etheldred     Williams,    and    recom- 
mends an  affirmance   of   the   chancellor's   decree. 

To  this  report  the  defendant,  John  H.  Crozier.  Jr., 
guardian   as   aforesaid,    riles   two   exceptions  : 

First.  Because  the  Referees  affirm  the  chancellor's 
decre<*,  continuing   the   estate    as   a   trust   estate. 

Second.  Because  the  report  of  Referees  affirms  the 
decree  of  the  chancellor  making  F. '  C.  Williams  a 
legitimated  child  of  Jos.  Williams,  deceased,  an  heir-at- 
law,  under  the  will  of  Etheldred  Williams,  equally 
with   appellants. 

As  to  the  first  exception,  it  may  be  answered,  that 
the  chancellor's  decree  does  continue  the  estate  devised 
and  bequeathed  to  Jos.  Williams  to  his  heirs  as  a 
trust  estate,  although  it  is  decreed  by  him  ^'  that  the 
said  Jos.  Williams  took  a  life  estate  only  in  said  prop- 
erty so  devised  and  bequeathed  in  trust,  and  that 
upon  his  death  the  same  became  the  property  of  his 
heirs- at- law."  And  the  two  legitimate  heirs  of  Jos. 
Williams,  deceased,  claim  in  their  answer,  under  the 
will  of  Etheldred  Williams,  which  they  admit  gives 
the  property  in  trust  for  the  sole  use  and  benefit  of 
said  Jos.  Williams,  and  at  his  death  for  the  like  use 
and    benefit   of   his   heirs-at-law. 

As  to  the  second  exception,  the  chancellor  does  de- 
cree that  F.  C.  Williams  is  an  heir-at-law  of  Jos.  Wil- 
liams,  and    as    such    entitled    to    share    with    the    other 
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two  children  in  the  real  and  personal  property,  and 
oomps  within  the  description  of  remainderman  under 
said  limitation  in  said  will.  We  do  not  think  there 
is  any  error  in  holding  that  P.  C.  Williams  is  an 
heir-at-law  of  said  Jos.  Williams,  deceased,  and  upon 
the  theory  of  the  decree  that  said  heirs- at-law  take 
under  the  will,  the  devise  over  is  to  his,  Jos.  Wil- 
liam's, heirs  at- law,  and  F.  C.  Williams  falls  within 
that  description.  But  in  our  opinion  the  devise  in 
the  will  to  trustees  to  hold  for  use  and  benefit  of 
Jos.  Williams  for  life,  and  at  his  death  for  the  like 
use  and  benefit  of  his  heirs-at-law,  brings  the  devise 
within  the  rule  in  Shelly's  case,  and  vests  the  estate 
absolutely  in  the  first  taker,  and  the  heirsat-law  of 
Jos.  Williams  take  the  estate  directly  from  him  by 
inheritance.  In  this  will  the  estate  is  given  to  trus- 
tees to  hold  for  the  use  and  benefit  of  Jos.  Williams, 
and  at  his  death  the  same  trustees  are  to  hold  the 
estate  for  the  like  use  of  his  heirs-at-law,  both  estates 
being  of  the  same  equitable  character.  The  will  was 
made  and  testator  died  before  the  passage  of  the  act  . 
of  1851-2,  repealing  the  rule  in  Shelly's  case.  A.nd  it 
must  therefore  be  construed  by  the  law  in  force  at 
the   time   it   took   efifect   as   a   will. 

In  Polk  V.  Farts,  9  Yer.,  231,  the  rule  was  defined 
as  follows,  adopting  the  definition  of  Preston  on  Es- 
tates,  as   approved    by    Chancellor    Kent : 

"  When  any  person  takes  an  estate  of  freehold,  le- 
gally or  equitably,  under  a  deed,  will,  or  other  writ- 
ing, and  in  the  same  instrument  there  is  a  limitation 
by   way  of   remainder,   either    with    or   without  the   in- 
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terpofiition  of  an  intervening  estate,  of  a  right  of  the 
same  legal  or  equitable  character,  to  his  heirs,  or  heirs 
of  his  body,  as  a  class  of  persons  to  take  in  succes- 
sion, the  limitation  to  the  heirs  entitles  the  ancestor 
to   the   whole  estate/' 

Jf,  then,  nnder  this  rule,  the  first  taker,  Jos.  Wil- 
liams, took  the  absolute  estate,  his  heirs  take  directly 
from  him,  and  whoever  may  be  his  heirs  at  the  time 
of  his   death,   take  the  estate. 

By  formal  petition  and  regular  proceedings  F.  C. 
Williams  was  legitimated.  "The  effect  of  the  legiti- 
mation is  to  create  the  relation  of  parent  and  child  * 
between  the  'petitioner  and  the  person  legitimated,  as 
if  the  latter  had  been  born  to  the  former  in  lawful 
wedlock'':  Code,  sec.  3642.  At  the  death  of  Jos. 
Williams,  under  the  proceedings  had,  F.  C.  Williams 
was  as  much  an  heir  and  distributee  of  his  estate  as 
his  other  two  sons,  who  were  born   in   lawful  wedlock. 

We  hold,  therefore,  that  in  the  conclusions  of  the 
chancellor  and  the  Referees  that  F.  C.  Williams  was 
entitled  to  share  in  the  real  and  personal  estate  of 
his  father,  there  was  no  error,  and  that  the  exceptions 
taken  to  this  right  must  be  overruled,  and  the  chan- 
cellor's decree  to   this   extent  affirmed. 

As  to  the  widow's  right  to  dower,  and  to  partici- 
pate in  the  distribution  of  her  husband's  personal  es- 
tate, we  express  no  opinion,  she  not  being  before  this 
court. 

The  chancellor's  decree  and  the  report  of  the  Ref- 
erees  will  be  modified,  however,  in  so  far  as  it  is  held 

that   the  estate   devised    by  Etheldred   Williams    to   his 
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son  Joseph  is  still  held  in  trust  for  the  benefit  of 
the  latter's  heirs  in  conformity  to  the  will  of  the  said 
Etheldred  Williams,  and  the  exception  taken  to  the 
Referees  upon  this  point  will  be  to  this  extent  sus- 
tained. With  the  .  modifications  indicated,  the  decree 
ordering  an  account  will  be  affirmed,  and  the  cause 
will   be   remanded    for   further    proceedings. 

The   costs   of    the    court    will     be    paid    by  appellant 
as   guardian    as   aforesaid. 


The  State  v.  J.  J.  Tarver. 

1.  Criminal  Law.    Sale  of  whisL-y,    Manufacturers  of  whisky  or  brandy 

out  of  the  products  of  farms  or  orchards  of  the  State  cannot  sell  by 
retail  within  four  miles  of  an  incorporated  inHtitution  of  learning. 

2.  Same.     Betnil  dealfm.    Sales  to  persons  or  customers  for  the  purpose 

of  consumption  constitute  a  retail  dealer. 


FROM   KNOX. 


Appeal   in    error    from    the   Criminal   Court  of  Knox 
county.       M.    L.   Hall,  J. 

Attorney-General    Lea   for  the   State. 

J.  C.  J.  Williams   for   Tarver. 

Cooke,  Sp.    J.,   delivered    the   opinion   of  the   court. 

The    indictment    against    the   defendant   in   this   case 
was   as  follows : 


SPTEMBER  TERM,  1883.  669 


State  V.  Tarver. 


"That  S.  J.  Tarver,  on  the  9th  day  of  June,  1883 
in  Knox  county,  unlawfully  did  sell  an  intoxicating 
beverage  known  as  whisky,  and  an  intoxicating  bev- 
erage known  as  brandy,  within  four  miles  of  an  in- 
corporated institution  of  learning,  he,  the  said  S.  J 
Tarver,  at  the  time  being  the  manufacturer  of  the 
said  whisky  and  brandy,  and  selling  the  same  in  quan- 
tities not  less  nor  under  a  quart;  and  not  to  be 
drunk  upon  the'  premises  of  the  place  of  sale,  which 
said  sale,  as  aforesaid,  was  unlawful  and  contrary  to 
the  statute  and  against  the  peace  and  dignity  of  the 
State.'- 

The  court  below,  on  motion  of  the  defendant, 
quashed    the   indictment,    and   the   State   has   appealed. 

By  the  act  of  1877,  ch.  23,  sec.  1,  known  as  the 
four-mile  law,  it  was  enacted  '^That  it  shall  not  here- 
after be  lawful  for  any  person  to  sell  or  tipple  any 
intoxicating  beverage  within  four  miles  of  an  incor- 
porated institution  of  learning  in  this  State,  and  that 
any  one  violating  the  provisions  of  this  act  shall  be 
guilty  of  a  misdemeanor,"  etc.  By  the  second  sec- 
tion of  said  act,  it  was  provided  "that  this  act  shall 
not  apply  to  the  sale  of  such  liquors  within  the  lim- 
its of  any  incorporated  town,  nor  to  sales  made  by 
persons  having  licenses  to  make  the  same,  at  the  date 
of  the  passage  of  this  act,  during  the  time  for  which 
such  licenses  were  granted,  nor  to  sales  by  manufac- 
tories (manufacturers)  of  such  liquors  in  wholesale  pack- 
ages   or  quantities." 

It    is    insisted    for   the     defen-dant    that    the   sale    of 
spirituous   liquors    in   quantities    not    less   than   a  quart, 


nk  ^P^'^   ^^®  premises   where    sold, 
^J  not   to  ^  quantities   within    the    saving   of 

^^  *^       i\  terroioed  by  this   court   io    a  case   decided 
Joring  the   last  t<»rm,  but  not   yet   reported, 
h     JistfiJction    between    a    wholesale    and     retail 
did    fl^*    depend    upon    the    quantity    sold     by 
,         jjflt   that    sales    to    purchasers    of   packages    or 
uantifies  for  the  purposes  of  trade  or  being  resold,  con- 
stituted a  wholesale    dealer;    and   sales    to    persons    or 
cuBtomers    for    purposes    of   consumption    constituted    a 
j«tail    dealer:     Lowenhxmghi   v.  The  State,   11    Lea,    13. 
We  adhere  to  that   distinction   as   there   taken,    and 
fhrtfaermore,   are  satisfied   that   while   it   was  the  inten- 
tion   of    the    Legislature    to   permit    the    manufacturers 
whose  establishments  were  situate   within   four   miles   of 
incorporated  institutions  of  learning,  to  dispose  of  their 
products,    at    the    places  of   manufacture^   by   wholesale, 
it  was  not    the    legislative    intei^ion  to  grant  to   them 
a    privilege    of   selling    to    customers    for    consumption 
which    was    denied    to    other    persons.       We,  therefore, 
hold   that    manufacturers    of   spirituous    liquors  are   not 
permitted   to    sell    the  same   for    purposes  of    consump- 
tion  within    four    miles  of   an    incorporated    institution 
of   learning,   and   are    liable    to    the    same    penalties   as 
other  persons   for  so   doing. 

But  it  is  further  insisted,  that  the  indictment  is 
bad  for  the  reason  that  it  does  not  sufficiently  nega- 
tive the  idea  that  the  defendant  sold  said  liquors  in 
wholesale  packages  or  quantities.  The  language  of 
this  part  of  the  indictment   is:     "The  said   8.  J.  Tar- 
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ver  at  the  time  being  the  manufacturer  of  the  said 
whisky  or  brandy^  and  selling  the  same  in  quantities 
not  less  or  under  a  quart^  and  not  to  be  drunk  on 
the  premises  of  the  place  of  sale/'  While  the  in- 
dictment would  have  been  sufficient  had  this  averment 
been  entirely  omitted^  the  saving  being  a  matter  of 
defense,  yet  as  the  indictment  charged  the  defendant  as 
being  the  manufacturer  of  the  liquors,  it  was  .neces- 
sary, in  order  to  be  sufficient,  that  it  should  aver  that 
the  same  were  not  sold  by  him  as  a  wholesale  dealer, 
or  in  wholesale  packages  or  quantities.  This  is  not 
sufficiently  done.  The  averment  '^and  selling  the  same 
in  quantities  not  less  nor  under  a  quart,  and  not  to 
be  drunk  on  the  premises  of  the  place  of  the  sale,'' 
does  -  not  negative  the  idea  of  a  lawful  sale,  as  this 
might  be  true,  and  yet  the  liquors  in  point  oi  fact 
have  been  sold  to  a  dealer  by  the  barrel,  and  carried 
to  another  State.  Where  the  act  indicated  is  not 
in  itself  necessarily  unlawful,  but  becomes  so  by  its 
peculiar  circumstances  and  relations,  the  matter  must 
be  set  forth  in  which  its  illegality  consists:  State  v. 
Fields,  M.  &  Y.,  137;  Peck  v.  The  State,  2  Hum., 
84;  Harris  v.  Staie,  a  Lea,  326;  Fletcher  v.  StaU,  6 
Hum.,  249;     Hall  y.  State,  3   Cold.,  129. 

For  this  reason  the  indictment  was  bad,  and  was 
properly  quashed.  The  judgment  of  the  criminal  court' 
will   therefore   be   affirmed. 
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iir,^  John   Webb  v.  The  State. 

1,  PRIVILBGE  Tax.     Manvfarturers  of  Whu^ky.     Manufacturers  of  whiskr 

and  brandy  out  of  products  of  farms  and  orchards  in  the  State,  who 
pell  by  wholesale,  are  liable  for  the  privilege  tax  imposed  upon 
wholesale  licjuor  dealers. 

2.  Criminal  Law.    Indlctvient.    A  count  in  an  indictment  which  charges 

that  the  defendant  sold  whisky  without  having  first  taken  an  oath 
not  to  mix  or  adulterate,  and  without  giving  bond,  etc.,  does  not 
charge  two  offenses  in  same  count. 


FROM    CAMPBELL. 


Appeal  in  error  from  the  Circuit  Court  of  Campbell 
county.      D.  K.  Young,  J. 

J.  C.  J.  Williams   for  Webb. 

Attorney-General  Lea   for  the  State. 

Deaderick,  C.  J.,  delivered  the  opinion  of  the  court. 

At  November  term,  1882,  of  the  circuit  court  of 
Campbell  county,  the  grand  jury  returned  a  present- 
ment against  plaintiff  in  error,  Webb,  for  selling  liquor 
unlawfully.       It   contained    four   counts: 

The  first  count  charged  that  he  sold  without  having 
first  taken  the  oath  not  to  mix  or  adulterate,  etc.,  and 
without   having   given    bond,    etc. 

The  second,  for  selling  and  tippling  within  four 
miles   of  an   incorporated   institution   of   learning. 

The  third  count  charges  a  sale  in  less  quantity  than 
a   quart. 
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The  fourth  count  charges  a  sale  by  wholesale  with- 
out   having   obtained   a    license. 

The  jury  upon  the  trial  rendered  a  verdict  of  not 
guilty  upon  the  second  and  third  counts,  but  guilty 
upon  the  first  and  fofirth  counts,  that  is  to  say,  the 
conviction  is  for  failure  to  take  an  oath  and  give  bond, 
and  for  unlawfully  selling  as  a  wholesale  dealer  with- 
out   obtaining   a    license, 

The  only  proof  was,  that  defendant  was  a  manu- 
facturer of  whisky  from  the  products  of  the  farm,  etc., 
of  the  State,  and  sold  a  quart,  which  was  not  drank 
upon  the  premises,  but  was  tiken  to  his  home  by  the 
purchaser. 

It  is  earnestly  insisted  that  the  manufacturer  of 
spirits,  wines,  etc.,  from  the  produce  of  any  farm,  gar- 
den, etc.,  in  this  State,  is  exempt  from  the  privilege 
tax  imposed  on  other  dealers,  by  virtue  of  the  act  of 
1870,  Code,  section  691  e,  notwithstanding  the  subse- 
quent acts  of  1881,  and  that  both  acts  may  stand  to- 
gether, the  later  acts  only  applying  to  dealers  other 
than  manufacturers  from  the*  products  ol'  the  farms,  etc., 
of  the   State. 

Bv  the  46th  section  of  the  act  of  1881,  entitled 
"  an  act  to  provide  more  just  and  equitable  laws  for 
the  assessment  and  collection  of  revenue  for  State  and 
county  purposes,"  etc.,  it  is  provided  the  occupations 
and  business  transactions  enumerated  therein,  shall  be 
deemed  privileges  and  be  taxed,  and  not  pursued  or 
done   without   license. 

Among  these  occupations  and  business  transactions 
are    mentioned  "liquor  dealers,  whether  liquor  be  spirit- 
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uous^  vinous  or  malt  (wholesale  or  retail)" :  Acts  of 
1881,   p.  256. 

By  another  act  passed  at  the  same  session^  entitled 
'^an  act  to  provide  revenue  for  the  State  of  Tennessee 
and  counties  thereof/'  a  tax  is  imposed  on  wholesale 
liquor  dealers  of  $150,  and  tas;ed  also  as  other  merchants. 
Retail  dealers  are  also  taxed  as  other  merchants,  and 
in  addition  are  required  to  pay  a  tax  of  (150  to  $200: 
Acts   of  1881,   p.    201. 

We  think  it  is  manifest  from  these  acts  that  all 
wholesale  dealers,  as  well  as  all  retail  dealers,  are  re- 
quired to  pay  the  taxes  imposed  by  them.  No  excep- 
tion is  made  in  favor  of  any  class  of  dealers  by  the 
acts,  and  all  who  deal  in  liquor,  whether  they  sell  by 
wholesale  or  retail,  are  required  to  obtain  license  and 
pay   the   tax   imposed. 

But  do  the  facts  proved  make  plaintiff  in  error  a 
wholesale  liquor  dealer,  as  charge<^  in  the  fourth  count? 
The  only  evidence  of  a  sale  is,  that  in  September  or 
August,  1882,  the  witness  bought  a  quart  of  com 
whisky  from  defendant,  that  the  whisky  was  not  drank 
upon   the   premises,   but   carried  home  by  the  purchaser. 

It  would  be  a  very  strained  construction  of  this 
transaction  to  hold  that  such  a  sale  is  a  wholesale 
transaction.  The  more  reasonable  construction  of  this 
transaction  is  that  the  purchaser  bought  this  quart  for 
his   own   consumption. 

In  the  recent  case  of  State  v.  LowenhaugfU  (11  Liea, 
13),  decided  at  the  last  term  of  this  court  at  Jackson, 
Judge  Freeman,  in  delivering  the  opinion  of  the  court 
said:     ^^What  is  meant   by  retailing,  is  selling  by  small 
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quantities  to  suit  customers,  articles  which  are  bought 
in  larger  amounts  generally."  One  who  sells  in  this 
way  is  a  retail  dealer,  and  one  who  sells  in  gross,  and 
not  by  the  small  quantity  or  parcel  to  consumers,  is 
a   wholesale   dealer. 

We  are  of  opinion,  therefore,  that  facts  proved  do 
not  sustain  the  averment  in  the  fourth  count  of  the 
presentment,  that  defendant  did  unlawfully  sell  spirit- 
uous liquors  by  the  wholesale,  Without  having  first 
obtained   a   license  to   do   so. 

The  conviction,  therefore,  cannot  be  sustained  upon 
the  fourth  count.  The  jury  having  acquitted  defend- 
ant on  the  second  and  third  counts,  it  remains  only 
to  consider  the  first  count.  That  count  avers  that 
defendant  unlawfully  and  wilfully  sold  spirituous  li- 
quors, etc.,  without  having  first  taken  the  oath  not  to 
mix  or  adulterate  the  same,  and  without  having  given 
bond,   etc. 

The  objection  taken  to  this  count  is,  that  there  are 
two  offenses  charged  in  the  first  count,  the  one  failure 
to  take  the  oath  and  the  other  failure  to  give  bond. 
The  obvious  answer  to  this  objection  is,  that  the  only 
offense  charored  is  the  unlawful  sale  of  liquor,  and  the 
averment  of  the  failure  to  give  bond  and  take  the  oath 
prescribed,  are  reasons  why  the  sale  is  unlawful,  but 
the  offense  is  the  unlawful  sale,  and  this  is  the  only 
offense   charged. 

It  is  not  analogous  to  the  cases  cited,  where  two 
distinct  felonies  were  charged  in  the  same  count.  Nor 
is  there  any  thing  in  the  objection  that  the  presentment 
recites   a   wrong  section   of  the   act  of  1860,  as  requir- 
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ing  the  oath  to  be  taken  and  the  bond  given.  It  does 
aver  a  failure  to  take  an  oath  not  to  mix  or  adul- 
terate, etc.,  and  also  a  failure  to  pjive  a  bond  as  re- 
quired. The  oath  and  b(»nd  are  sufficiently  described, 
and  it  was  not  necessary  even  to  cite  the  act  which 
required  them  to  be  taken  and  executed,  and  such  cita- 
tion might  be  rejected  as  surplusage,  and  the  error 
would   not    be    fatal. 

It  is  further  insif^ted  that  the  presentment  should 
conclude  "contrary  lo  the  form  of  the  statutes,''  and 
not  "against  the  peace  and  dignity  of  the  State,"  as  in 
this  case.  Section  5115  of  the  Code  provides  that 
in  no  case  are  the  words  "force  and  arms,''  or  "con- 
trary to  the  form  of  the  statute,"  or  "  moved  and  in- 
stigated by  the  devil,"  or  "  other  words  not  essential 
to  constitute  the  offense,  necessary  or  proper."  While 
section  12  of  Article  6  of  the  Constitution  ordains  that 
indictments  shall  ^conclude  "against  the  peace  and  dig- 
nity  of  the   State." 

We  hold,  therefore,  that  the  verdict  as  to  the  first 
count    was   correct,    and    the   judgment    will    be  affirmed. 
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John   Webb   v.  S.  C.  Baird,  Clerk,  etc. 

pRTVTLEGE  Tax.  Liqtwr  defilcrs.  A  wholesale  liquor  dealer  is  one  who 
sells  to  purchasers  in  packages  or  quantities  for  the  purpose  of  trade 
or  to  be  resold.  A  retail  dealer  is  one  who  sells  to  persons  or  con- 
sumers for  the  purpose  of  consumption. 

V 

FROM   CAMPBELL. 


Appeal  in  error  from  the  Circuit  Court  of  Camp- 
bell  county.       D.  K.  Young,  J. 

J.  C.  J.  Williams   for   Webl). 
Attorney-General  Lea  for  Baird. 

Deaderick,  C.  J.,  delivered  the  opinion  of  the  court. 

This  is  an  agreed  case  to  test  the  liability  of  plain- 
tiff in  error,  a  manufacturer  of  whisky  out  of  the 
products  of  the  State,  to  the  payment  of  a  wholesale 
liquor  dealer's  license    under   the   act   of    1881. 

It  is  admitted  that  John  Webb,  a  citizen  of  Camp- 
bell county,  Tennessee,  is  a  manufacturer  of  corn  whisky 
out  of  the  products  of  the  State,  and  sells  the  same 
*'  by  the  quart  and  upwards,"  in  said  county,  not  to 
be   drank    upon   the   premises   where  sold. 

S.  C.  Baird  is  clerk  of  the  county  court  of  said 
county,  and  on  23d  day  of  November,  1882,  issued 
his  distress  warrant  against  the  said  Webb  for  the 
sum  of  $112.50  and  costs,  being  amount  of  State  and 
county  tax;    said  sum  was  paid  under  compulsion.     And 
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this  suit  is  brought  to  recover  back  the  sum  thus 
paid. 

It  is  now  insisted  that  Webb  is  not  subject  to  said 
tax,  and  he  is  exempt  under  the  act  of  1870,  Code, 
sec.  6916,  and  is  therefore  entitled  to  recover  back  the 
said  sum  of  )F1 12.50,  and  costs  of  this  proceeding; 
on  the  other  hand  it  is  insisted  that  the  collection 
was   proper   under   the   act   of    1881. 

Upon  the  foregoing  facts  his  Honor,  the  circuit 
judge,  held  that  Webb  was  liable  for  wholesale  priv- 
ilege tax,  and  was  not  entitled  to  recover  back  the 
sum   paid   by   him,   and    adjudged    costs  against   him. 

We  have  held  in  another  case  against  Webb,  opinion 
this  day  pronounced,  that  all  wholesale  and  retail  deal- 
ers in  liquors  are  liable  to  the  tax  under  the  act  of 
1881,  and  that  although  the  liquor  may  be  manuiac- 
tured  out  of  the  products  of  the  farms,  gardens,  etc,, 
of  the  State,  they  are  not  thereby  exempt  from  tax 
under  sec.  9616  of  the  Code,  as  the  later  revenue  law 
of  1881  includes  all  dealers,  and  contains  no  exemp- 
^tions. 

The  agreement  shows  "sales  by  the  quart  and  up- 
wards," not  to  be  drunk  upon  the  premises  when  sold. 
Does  this  constitute  a  wholesale  dealer  in  liquor?  We 
think  not.  In  the  case  of  State  v.  LowenJiaught,  11 
Ijea,  13,  the  defendant  was  presented  for  "selling 
liquor  by  the  quart,  and  in  larger  quantities,"  not  to 
be  drank  upon  the  premises,  upon  the  idea  that  he 
was  required  to  take  out  license  as  a  wholesale  dealer 
in  liquor.  The  circuit  judge  quashed  the  presentment, 
and    upon    appeal,    this    court    affirmed    the    judgment, 
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declaring  such  a  sale  as  alleged  ''by  the  quart  and 
in  larger  quantities'^  did  not  charge  a  sale  hj  whole- 
sale. So  in  this  case  we  hold  the  agreed  facts  stat- 
ing a  sale  "  by  the  quart  and  upwards/'  does  not 
sustain  the  judgment  of  his  Honor,  the  circuit  judge^ 
that  plaintiff^  Webb,  was  liable  for  the  wholesale  priv- 
ilege tax   as   a   liquor   dealer. 

The    judgment    must    be    reversed,     and     judgment 
rendered  here   for  the   plaintiff. 


Mayor  and  Aldermen  op  Morristown  v.  O.  C. 

King  and  Wife  et  aL 

1.  Taxation.    Astagment,    If  the  description  of  land  in  the  asBessment 

for  taxation  is  not  sufficient  to  identify  the  land  the  assessment  is 
void ;  and  a  sale  ander  such  assessment  is  void ;  and  the  defect  is  not 
cured  by  the  land  being  accurately  described  In  the  report  of  sale. 

2.  Saice.    Same,     TrcusU  noi  eoniiguovsn    Where  several  pieces  of  property 

not  contiguoas  were  assessed  in  the  name  of  the  same  person,  it  was 
illegal  to  sell  one  for  taxes  assessed  upon  all. 


FROM     HAMBLEN. 


Appeal  from  the  Chancery  Court  at  Morristown.     H. 
C.  Smith,  Ch. 

McFarland  <&  Dickson   for  complainant. 

J.   P.   Evans    and    Ingersoll    &    Cocke    for    de- 
fendants. 


111609 
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Cooke,    Sp.  J.,  delivered   the   opinion   of  the   court. 

For  the  years  1873  and  1874  the  complainant  as- 
sessed for  municipal  taxation  five  separate  lots  or  parcels 
of  land  in  Morristown,  as  the  property  of  one  Curtis 
Eanes,  These  lots  wore  assessed  tog^ether  as  a  whole 
at  a  value  of  $10,000.  They  were  described  in  said 
assessment  as  foUow^s:  One  lot  on  Cumberland  and 
Third  South  streets;  one  lot  on  Cumberhind  and  Main 
streets;  one  lot  on  Cumberland  street;  one  lot  on 
Main  street,  and  one  lot  and  store- house  on  Main 
street.  The  amount  of  taxes  levied  upon  said  lots  for 
the    year    1873    was   $41,    and    1874    §80. 

Said  taxes  remaining  unpaid  the  marshal  and  tax- 
collector  of  said  town,  on  the  first  Monday  of  Jan- 
ary,  1876,  after  advertising  the  same  for  sale,  sold 
one  of  said  lots  for  the  entire  amount  of  taxes  which 
had  been  assessed  upon  them  all  as  aforesaid.  The 
complainant  became  the  purchaser  at  the  price  of 
§131.91,  that  being  the  entire  amount  of  taxes,  costs, 
et(;.,    then    claimed    as   due    upon   all    of  them. 

The  lot  thus  sold  and  purchased  w:is,  as  is  alleged, 
the  lot  described  in  the  assessment  as  "one  lot  on 
Cumberland  and  Third  South  street."  In  his  re- 
port of  sale,  the  marshal  described  it  as  lot  No.  3, 
bounded  on  the  west  by  Cumberland  street ;  on  the 
north  by  Third  South  street;  on  the  south  and  east 
by  the  corporate  limits,  containing  a  brick  residence, 
where  Curtis  E^nes  now  lives."  This  sale  was  con- 
firmed at  the  April  term,  1876,  of  the  circuit  court. 
Afterwards  Eanes  sold  this  lot,  which  contained  between 
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six  and  seven  acres,  to  O.  C.  King,  and  conveyed  the 
title  to  his  wife  during  her  life  with  remainder  to  her 
children,    by    name,    who   were   all    minors. 

This  bill  was  filed,  alleging  in  substance,  the  facts 
above  stated,  suggesting  that  the  complainant  may  not 
have  acquired  the  title  to  said  lot,  aud  seeking  to  en- 
force the  lien  for  the  taxes  thus  assessed  by  the  sale 
of   the    lot   so    purchased    by    them    at   said    tax   sale. 

The  bill  was  demurred  to  by  King  and  wife,  and 
their  minor  children  by  their  guardian  ad  litem,  upon 
the  ground  that  the  assessment  of  said  lots  for  taxa- 
tion, was  void  for  want  of  any  sufficient  description 
of  said  lots  by  which  they  could  be  identified,  and 
because  said  lots  in  question  purchased  by  them  had 
been  attempted  to  be  sold  for  the  entire  amount  of 
taxes  assessed  upon  all  of  said  lots,  they  not  being 
contiguous  or  forming  one  tract,  and  because  said  sale 
w-as  void.  The  demurrer  was  overruled  and  the  parties 
answered,  setting  up  these,  among  other  defenses,  by 
the  answers.  The  chancellor  granted  the  relief  prayed 
for,  and  decreed  the  lot  in  controversy  to  be  sold  for 
the  whole  amount  of  the  taxes  assessed  upon  all  of 
said    lots,   and    the   rtspondents    have   appealed. 

By  the  act  of  1813,  ch.  98,  sec.  3,  carried  into 
the  Code,  sees.  554  and  555,  "assessed  taxes  and  the 
costs  of  reporting  land  for  sale  for  taxes,  shall  be  and 
remain  a  lien  upon  all  lauds  and  other  real  estate, 
*  *  when  they  shall  become  due  and  payable  ac- 
cording to  law.  This  lien  shall  extend  to  each  and 
every  part  of  all  tracts  or  lots  of  land,  notwithstand- 
ing  any   division    or  alienation    thereof." 
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By  section  569  of  the  Code,  it  is  provided,  'Hhat 
in  describing  lands  assessed,  where  it  can  be  done,  the 
surveyor's  district,  range,  township,  section  and  sec- 
tional sub-division  shall  be  shown.  If  this  cannot  be 
done,  the  assessor  shall  adopt  the  mode  of  description 
which  will  most  clearly  and  conveniently  identify  the 
property.  Where  several  tracts  or  parcels  of  land, 
belonging  to  the  same  person,  lie  contiguous,  forming 
one  entire  tract,  the  whole  may  be  included  in  -one 
valuation   and   so  extended .'' 

It  has  been  repeatedly  held  that  where  the  State, 
or  a  county  or  municipal  corporation  has  become  the 
purchaser  of  land  under  a  sale  for  taxes  assessed,  they 
may  waive  any  claim  of  title  under  such  sale  and 
come  into  a  court  of  equity  to  have  the  lien  enforced 
by  a  sale  of  the  land  for.  the  taxes  assessed  upon  it: 
Mayor  and  Aldermen  of  Edgefield  v.  Brien,  3  Tenn. 
Ch.,  673;  .City  of  Memphis  v.  Looney,  1  Leg.  Rep., 
288;    State  v.   Duncan,  3  Lea,   679. 

It  is  insisted  here,  however,  that  the  assessment  is 
absolutely  void  for  want  of  any  description  of  the  land 
by  which  it  can  be  identified,  and  also  because  five 
wholly  separate  lots  not  adjacent  or  forming  one  tract, 
were  assessed  jointly  and  as  a  whole  at  the  value  of 
t(10,000,  without  placing  or  assessing  its  proper  value 
upon  each  lot  as  it  should  have  been  done.  There  is 
no  question  but  that  these  lots  attempted  to  be  so  as- 
sessed were  not  contiguous.  The  Commissioners  have 
80  reported,  and  this  part  of  their  report  is  un  excepted 
to.  There  can  be  no  question  then,  that  it  was  illegal 
to    sell    one    of    the    lots    so    situated    for    the  entire 
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amount  of  taxes  assessed  upon  all.  If  this  were  the 
only  objection,  however,  the  complainants  might  be 
entitled  to  relief  to  the  extent  of  enforcing  the  col- 
lection of  its  proportionable  part  of  these  taxes,  ac- 
cording to  its  relative  value  by  a  sale  of  this  lot. 
But  the  question  recurs,  was  the  assessment  void,  and  if 
ISO  can  a  void  assessment  create  any  lien  that  can  be  en- 
forced? By  section  627  of  the  Code,  ^'to  make  the 
sale  valid,  etc.,  it  shall  be  sufficient  that  the  land  sold 
lies   in   the  county  and   is  sufficiently  described.^' 

In  the  assessment,  this  lot  or  the  lot  alleged  to  be 
this  lot  in  controversy,  was  described  as  ^'one  lot  on 
Cumberland  and  Third  South  street.^'  By  this  descrip- 
tion alone  was  advertised  and  sold,  but  by  the  report 
of  the  sale  an  accurate  description  was  given   of  it. 

As  we  have  seen,  in  describing  lands  assessed,  the 
surveyor's  district,  range,  township,  section  and  sec- 
tional sub-division,  where  it. can  be  done,  is  required 
to  be  ffiven.  Where  this  cannot  be  done,  the  as- 
sessor shall  adopt  the  mode  of  description  which  will 
most  dearly  and  conveniently  identify  the  land.  Judge 
Cooley,  in  his  work  on  Taxation,  lays  down  the  rule 
to  be  that  in  listing  the  land,  it  must  be  described 
with  particularity  sufficient  to  afford  the  owner  the 
means  of  identification  and  not  mislead  him.  A  de- 
scription that  would  be  sufficient  in  a  conveyance  be- 
tween individuals  would  be  generally  sufficient:  Cooley 
on   Taxation,  282-3. 

It    cannot    be    contended    that    the    description    by 

which    this    lot    was    assessed,    affords  any    means    by 

which   it  could  be  identified.      Besides,  the  record  shows 
43— VOL.  11. 
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that  three  of  the  lots  mentioned  in  the  assessment  as 
belonging  to  Eanes  were  on  Cumberland  and  Third 
South  streets,  and  the  same  description  would  apply 
as  well  to  any  one  of  them  as  to  another.  While  it 
is  very  desirable,  in  order  to  make  the  burden  of  tax- 
ation equal,  that  the  remedies  provided  by  law  for  the 
enforcement  of  the  payment  of  taxes  should  be  sus- 
tained by  the  courts  so  far  as  it  can  be  done,  con- 
sistent with  well  established  principles,  yet  we  are 
constrained  to  hold  that  the  assessment  in  this  case  was 
void  for  uncertainty  and  created  no  lien  upon  the 
property  which  this  court  can  enforce.  Nor  was  it 
cured  by  the  description  contained  in  the  report  of 
sale.  The  demurrer  should  have  been  sustained.  The 
consequence  is  that  the  chancellor's  decree  was  erro- 
neous and  must  be  reversed.  The  Referees  have  so  re- 
ported. The  exceptions  to  the  report  will  he  disallowed 
and    the   bill    dismissed    with   costs. 


Cowan,   McClung  &   Co.   v.  Samuel  Gill  et  al. 

1.  Registration.    Deed  of  tnist,    A  deed  of  trust  relates  from  its  regi- 

tration  to  its  (execution,  and  is  valid  against  all  existing  and  8ub8e- 
quent  creditors  who  have  acquired  no  lien  prior  to  its  regbtration. 

2.  Same.    Same,    Fraud,    Mere  silence  of  trustee  and  beneficiaries  of  the 

execution  of  the  trust  deed  and  failure  to  register,  will  not  vitiate 
the  deed  for  fraud. 
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3.  Same.     Same,     General  assdgmnmt,     A  trust  deed  executed  fourteen 

months  before  a  general  assignment,  but  not  registered  until  within 
three  months  of  said  assignment,  is  not  void  under  the  act  of  1881, 
ch.  121.    The  deed  is  made  when  executed,  not  when  registered. 

4.  Paktnebship.    Surviving  partner.    Individxtol  creditor.    A  partnership 

is  dissolved  by  the  death  of  a  partner,  and  if  the  surviving  partner 
purchase  goods  afterwards  and  add  to  the  partnership  assets,  such 
purchases  are  the  individual  assets  of  the  surviving  partner,  and  are 
first  liable  to  the  satisfaction  of  the  individual  creditors  of  the  sur- 
viving partner. 

5.  Same.     Same.     Commingling  assets.     If  the  aurviving  partner  commin- 

gle his  individual  proj)ert7  with  the  firm  assets,  his  individual  credi- 
tors do  not  thereby  lose  their  lien  on  the  property,  but  an  account 
will  be  ordered  to  ascertain  the  amount  of  individual  and  partner 
ship  assets. 

6.  Same.     Joint  and  separate  creditors.     If  a  partner  is  indebted  to  the 

firm,  or  has  taken  more  than  his  just  share  of  the  joint  funds,  the 
joint  creditors  will  not  be  admitted  to  prove  against  the  se]mrate  es- 
tate of  that  partner  until  his  separate  creditors  arc  satisfied,  unless  it 
be  shown  he  acted  fraudulently  with  a  view  to  benefit  his  separate 
creditors. 

7.  Trust  Deed.    Beneficiary  may  attack.     When.    If  a  beneficiary  under 

a  general  assignment  which  recognizes  a  prior  trust  deed,  file  a  bill 
to  set  aside  the  prior  trust  as  fraudulent  and  is  unsuccessful,  he  does 
not  thereby  forfeit  his  right  to  share  in  the  general  assignment. 


FROM    GRAINGER. 


Appeal   from    the    Chancery  Court  at   Rutledge.      H. 
C   Smith,  Ch. 

Lucky   &  Yoe   for  complainants. 

Renj.   J.    Lea,   G.    W.   Pickle,   J.   P.   Evans  and 
Shields   &   Shields  for  defendants. 

TuRNEY,  J.,   delivered   the   opinion    of  the   court. 

On  December  23,  1880,  Samuel  Gill,  for  the  purpose 
of    securing    James    T.    Shields,    John    B.    Hoyle   and 


676  KNOXVILLE: 


Cowan,  McCluog  &  Co.  «.  Gill. 


others,  in  large  amounts  in  which  he  was  in  part  in- 
debted, and  for  other  parts  some  of  the  beneficiaries 
were  his  security,  made  a  deed  in  trust  to  a  tract  of 
land  belonging  to  himself,  to  W.  8.  Shields  as  trustee, 
the  deed   to   run  twelve   months  to   maturity. 

A.t  the  making  of  the  deed   Samuel   Gill   was,  and 
had   been   for  some  years,  a  member  of  the  mercantile 
firm   of  W.   T.   Gill   &   Co.       The   deed  was  registered 
on   the    18th    of   February,   1882.       On   the  same   day 
(February    18),    a    general    assignment    was    made  by 
Gill   under  the   provisions  of   the  act    of   the   General 
Assembly  of  April,  1881,  and   which  was  registered  on 
the  same   day,  but  subsequently  to  the  deed  to  Shields. 
The  first  deed   was  delivered  to  the  trustee,   a  son 
of  James  T.   Shields,  and  by  him   placed  in  the  safe 
of  Shields   &  Son,  and    was    unknown,    so    far  as  the 
record   shows,   to  the   world  except  the  maker,  trustee, 
beneficiaries  and  witnesses,  until  about   the    time  of  its 
registration. 

The  original  bill  is  filed  to  avoid  the  first  deed 
for  fraud  in  fact  and  law,  and  because  never  having 
been  registered  until  within  three  months  of  and  in 
contemplation  of  general  assignment,  it  and  general 
assignment  must  be  construed  as  one  instrument  and 
as  giving  preferences,  and  to  that  extent  void  under 
the   act   of  1881,   forbidding   preferences. 

After  the  pleadings  were  made  up  and  proof  being 
taken,  complainants  conceived  the  idea  that  Samuel 
Gill  owed  the  firm  of  W.  T.  Gill  &  Co.  over  $20,000 
at  the  date  of  the  deed  in  trust,  and  on  the  day  of 
the    general    assignment    about    $17,000,    funds    drawn 
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out  of  the  concern  '  with  the  consent  of  his  partner, 
and  charged  on  the  books  of  the  firm  by  the  partner; 
and  that  while  making,  and  in  contemplation  of  gen- 
eral assignment,  and  after  the  death  of  W.  T.  Gill, 
Samuel  Gill  paid  James  T.  Shields  and  James  S.  Gill 
oth^er  sums. 

Thereupon  an  agreement,  in  lieu  of  a  formal  amended 
bill  was  entered  into,  by  which  complainants  allege 
the  facts  and  claim  that  in  the  event  the  court  shall 
marshal  assets  as  between  individual  and  firm  creditors, 
that  they  have  the  right  to  compel  the  collection  of 
this  sum  for  the  benefit  of  partnership  creditors  out 
of  individual  assets,  and  also  that  the  payments  to 
Shields  and  Gill  were  void,  as  giving  preferences. 
Answers  are  filed  denying  the  indebtedness  of  Gill  and 
the   legal   conclusions   of  complainants. 

The  Commission  of  Referees  report  that  the  trust 
deed  of  December,  1880,  was  entirely  free  from  fraud 
in  fact,  in  its  inception,  and  was  executed  in  good 
fiuth  to  secure  just  debts.  This  is  admitted  by  com- 
plainants  in   argument. 

It  is  farther  reported :  *'  The  existence  of  this  deed 
was  not  made  known  to  a  single  individual  so  far  as 
the  proof  shows,  beyond  those  before  mentioned  con- 
nected with  its  execution.  Samuel  Gill  says  that  his 
son  and  partner,  W.  T.  Gill,  did  not  know  it.  This 
concealment  enabled  Samuel  Gill  to  continue  business 
with  unimpaired  credit.  A  knowledge  of  its  existence 
would  have  entirely  destroyed  his  credit.  This  is 
conclusively  shown  by  the  proof.  He  continued,  how- 
ever,  the   ostensible   owner   of  a   large  and  very  valua- 
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ble  farm  as  well  as  some  other  property,  all  in  his 
possession  and  apparently  unencumbered,  and  was  con- 
ducting in  connection  with  his  son,  for  a  while  and 
after  that  son's  death  by  himself,  a  seemingly  pros- 
perous business,  maintaining  to  its  fullest  extent  the 
high  character  for.  business  integrity  and  solvency 
which  he  had  sustained  for  many  years.  His  son, 
James  S.,  one  of  the  beneficiaries  in  said  deed,  en- 
dorsed for.  him  to  others,  as  did  also  another  of  said 
beneficiaries,  and  for  about  fourteen  months,  this  man 
who  was  hopelessly  involved  when  said  deed  was  exe- 
cuted, was  enabled,  because  of  this  concealment  and 
non-registration,  to  increase  his  liabilities  to  a  con- 
siderable extent  over  and  above  all  his  payments,  also 
to  engage  in  business  ventures,  as  a  retail  merchant 
in  disposing  of  the  goods  purchased  of  complainants 
and  others,  on  credit,  by  which  he  lost,  according  to 
his  own  statement,  $12,000.  If  the  deed  had  been 
made  public  or  had  been  promptly  registered,  these 
things  could  not  have  happened.  It  is  said  for  the 
defendants,  that  the  non-registration  of  this  deed  was 
because  of  their  sympathy  for  the  old  man,  and  to  save 
his  feelings,  and  we  do  not  doubt  the  truth  of  this 
statement,  yet  we  must,  under  what  we  understand  to 
be  law,  conclusively  hold  them  as  intending  that  to 
which  their  acts  naturally  led.  They  acted  deliberately 
and  with  a  purpose.  They  knew,  or  should  have 
known,  being  near  relatives  and  most  of  them  neigh- 
bors, more  or  less  familiar  with  his  business,  that  he 
was  buying  goods  on  credit.  The  non-registration  was 
not    the    result    of    oversight    or  accident.       By   their 
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course  this  wrong  was  inflicted  upon  innocent  parties 
who  were  guilty  of  no  negligence.  They  had  the 
right  to  expect  the  records  of  the  county  to  show 
where  the  title  rested  of  this  valuable  tract  of  land^ 
upon  the  faith  of  which  this  man  was  purchasing 
their  goods  on  credit,  while  the  mere  fact  of  non- 
registration might  not  of  itself  render  the  deed  void, 
yet  taking  all  these  circumstances  into  consideration, 
and  we  are  constrained  to  hold  that  as  against  cred- 
itors,  said  deed  is  inoperative  and   void/^ 

We  have  made  this  copious  literal  extract  from  the 
report  that  the  first  and  main  question  in  the  case 
may   be   distinctly  presented. 

Do  the  facts  reported  constitute  such  fraud  as  will 
avoid  the  deed?  Do  they  make  a  case  of  fraud  at 
all?  Before  proceeding  to  the  consideration  of  the 
question,  we  deem  it  due  to  Samuel  Gill  to  say  that 
we  do  not  understand  the  facts  as  showing  that  after 
he  made  the  deed  in  trust  ^'he  increased  his  liabil- 
ities to  a  considerable  extent  over  and  above  all  his 
payments."  On  the  contrary,  we  think  the  proof 
shows  a  material  reduction,  and  that  he  was  earnestly 
and  faithfully  laboring  to  pay  all,  and  for  a  consid* 
erable  time  thought  he  would  be  able  to  do  so.  He 
at  first  positively  refused  to  make  the  deed,  and  an- 
swered those  of  the  beneficiaries  who  were  urging  him 
to  it,  that  he  had  ample  means  to  and  would  pay 
their  debts  within  the  twelve  months.  Subsequent  re- 
verses changed  his  mind  as  to  his  capacity  to  pay, 
and  brought  about  his  general  assignment. 

The  only   grounds    upon    which  it  can   be   insisted 
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that  the  beneficiaries  have  been  gnilty  of  bad  faith^  ib 
their  silence  upon  the  fact  that  the  deed  had  been 
made  for  their  benefit  and  a  foilnre  to  register.  By 
our  law  no  time  is  fixed  within  which  registration  must 
be  made^  and  deeds  are  good  as  between  the  parties 
without  registration,   but   not  as  to   existing  or   subse- 

• 

quent  creditors,  bona  fide  purchasers,  without  notice,  or 
valid   liens  acquired   by  contract  or  legal   proceedings. 

In  Chester  v.  Ghreer,  5  Hum.,  34,  it  is  decided 
that  creditor  means  a  judgment  creditor,  Judge  Turley 
saying:  "On  the  part  of  J.  M.  &  J.  C.  Greenway^ 
who  file  their  bill  in  behalf  of  themselves  and  other 
creditors  of  Samuel  G.  Chester,  it  is  contended  that 
the  deed  of  trust  is  void  as  to  them  for  want  of 
registration  in  proper  time,  these  debts  having  been 
contracted   before   the   registration  of  the   deed." 

"To  this  it  is  answered  that  though  by  the  pro- 
visions of  the  12th  section  of  the  act  of  1831,  ch.  90, 
all  deeds  and  other  instruments  mentioned  in  the  Ist 
section  of  the  act  and  not  registered  as  therein  pro- 
vided, are  void  as  to  existing  or  subsequent  creditors^ 
yet  by  this  is  meant  judgment  creditors  and  not  cred- 
itors in  paiaJ' 

In  Bridewell  v.  Oiin,  1  Cold.,  303,  Judge  Wright 
says:  "A  purchase  if  made  or  trust  taken  before  the 
judgment  existed,  does  not  by  reason  of  the  non-reg- 
istration of  the  deed  become  infected  with  turpitude; 
and  if  it  be  afterwards  registered  before  other  cred- 
itors acquired  liens  upon,  the  property  embraced  in 
the  deed,  as  to  them  it  takes  effect  fi*om  its  date  and 
they  cannot  call   in   question   its   validity." 
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Our  law  authorizing  the  bringing  of  suits  by  cred- 
itoTS  without  judgment,  attacking  conveyances  as  made 
to  hinder  and  delay  creditors  does  not  change  or  in 
any  way  affect  the  rule  established  by  the  cases  cited, 
as  the  law  applies  as  well  to  registered  as  to  unreg^ 
istered   deeds 

It  is  next  insisted  that  the  conduct  of  the  maker 
and  beneficiaries,  in  keeping  secret  the  existence  of 
the  deed  enabled  the  maker  to  contract  debts  upon 
the  faith  of  his  supposed  ownership  of  the  property, 
and  that  he  did  so  contract  and  thereby  a  fraud  was 
practiced  upon  complainants,  who  say  they  would  not 
have  extended  his  credit  and  would  have  proceeded 
to   collect  the   amounts  already   due   them. 

So  far  as  the  record  goes,  it  appears  that  nothing 
was  said  by  any  of  the  parties  thereto,  of  the  exist- 
ence of  the  deed,  none  of  them  made  any  representa- 
tions in  any  way,  but  remained  silent  upon  this  subject. 

In  the  case  of  Chester  v.  Greer,  already  cited,  Judge 
Turley  says :  "  It  is  contended  on  the  part  of  the 
creditors  that  the  deed  of  trust  is  void  on  the  part 
of  the  cestui  que  trust,  in  this,  that  it  appears  that 
one  of  them,  Samuel  Greer,  being  interrogated  as  to 
whether  he  had  a  mortgage  or  trust  upon  the  prop- 
erty of  Chester,  denied  that  he  had,  and  asserted  that 
he  was  solvent  and  that  persons  might  contract  debts 
with  him  in  safety.  It  is  difficult  to  justify  this 
conduct  on  the  part  of  Greer,  but  still  it  does  not 
affect  his  rights  under  the  deed  of  trust,  as  the  case 
is  presented  to  our  consideration.  The  complainants, 
from    their    own    showing,    are   not  in   a   condition   to 
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take  advantage  of  this  objection,  for  two  reasons:  First, 
they  are,  as  we  have  already  held,  creditors  in  pais, 
having  neither  judgments  against  Chester  nor  liens 
upon  the  property  conveyed  in  the  deed  of  trust." 
After  citing  authorities  to  the  point,  the  court  pro- 
ceeds: ''These  authorities  prove  that  the  fact  of  mis- 
representation, although  a  debt  in  pais  may  be  con- 
tracted under  it  will  not  vitiate  the  lien  acquired  by 
the  mortgage  or  deed  of  trust,  but  that  to  have  that 
effect  a  subsequent  lien  must  be  acquired  upon  the 
same  property  by  the  debtor  contracting  under  the 
mistake,  induced  by  the  false  information  thus  com- 
municated to  him."  "  But  second  :  It  is  necessary  to 
fix  the  fraud  upon  the  prior  encumbrancer  that  h*^ 
should  be  informed  of  the  intention  of  the  person 
making  the  inquiry  to  lend  money  upon  the  credit  of 
the  encumbered  property,  for  otherwise  the  fraudulent 
intention  is  wanting,  and  the  mere  falsehood  is  not 
suflScient   for   such    purpose." 

Try  the  present  case  by  these  rules.  Here  no  rep- 
resentation has  been  made,  no  inquiry  by  complain- 
ants or  others.  Complainants  are  merely  creditors 
in  pais.  There  has  been  no  denial  of  the  existence 
of  the  deed,  no  assertion  of  the  solvency  of  Sam- 
uel Gill.  There  were  no  liens  upon  the  property 
conveyed  in  trust,  and  no  contracting  under  a  mis- 
take induced  by  false  representation  communicated  by 
defendants. 

If  the  facts  that  Greer  denied  having  a  mortgage 
and  asserted  the  solvency  of  Chester,  and  declared 
that    debts    might   be    contracted     with   him   in   safety. 
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would  not  defeat  his  unregistered  trust,  for  stronger 
reasons  an  honest  and  unprovoked  silence  cannot  be 
taken   advantage   of  here. 

The  proof  and  argument  that  complainants  sold 
goods  to  W.  T,  Gill  &  Co.,  upon  the  faith  of  the 
property  of  Samuel  Gill,  is  met  by  the  stronger  one 
that  Hoyle,  Shields  and  others  gave  to  Samuel  Gill 
alone  credit  upon  the  faith  of  his  property.  In  such 
case  the  law  prefers  the  individual  to  the  partnership 
creditor.  If  this  were  not  so,  it  is  a  race  of  dili- 
gence between  creditors,  all  having  large  debts,  and 
all   contracted   upon   the   faith   of   property. 

There  has  been  the  advantage  to  respondents  that 
complainants  trusted  faith  alone,  while  respondents 
added  to  their  faith  works,  and  secured  their  debts 
by   the   deed   in   trust. 

The  fact  that  the  trustee  and  witnesses  to  the  deed 
are  nearly  related  to  the  parties  avails  nothing  under 
the   facts  of   this  case. 

The  Referees  hold  the  deed  void  under  second  sec- 
tion of  act  of  April  6,  1881,  ch.  121,  which  is: 
"That  any  mortgage,  deed  in  trust,  or  other  convey- 
ance of  a  portion  of  a  debtor^s  property  for  the  ben- 
efit of  any  particular  creditor  or  creditors,  made  within 
three  months  preceding  a  general  assignment,  and  in 
contemplation  of  making  a  general  assignment,  shall 
be  void  in  the  event  a  general  assignment  is  made 
within  three  months  thereafter,  and  the  property  con- 
veyed by  such  conveyance  shall  be  shared  ratably  by 
all  creditors  just  as  that  embraced  in  general  assign- 
ment.^' 
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As  we  have  seen^  the  deed  in  trosit  was  executed 
and  delivered  about  fourteen  months  before  the  gen- 
eral assignment.  The  moment  the  deed  was  signed 
and  delivered  the  maker  lost  all  control  over  it,  his 
title  to  the  property  passed  from  him  irrevocably 
under  •  the  terms  of  the  deed  and  for  its  purposes, 
and  if,  as  we  have  seen  is  the  law,  an  unregistered 
deed  passes  title,  it  must  be  held  to  be  **  made ''  at 
the  moment  of  delivery,  and  registration  or  non- reg- 
istration neither  makes  nor  unmakes  it.  The  reason- 
ing in  the  cases  cited  as  to  the  efficacy  of  the  deed 
unregistered  applies  in  force  to  this  question,  and  is 
conclusive  of  it.  Such  is  the  holding  of  Chase,  C.  J., 
In  re  Wynney  4  N.  B.  R.,  23,  and  in  Hansete  v.  -Har- 
mon,  15   Otto,   406. 

The  facts  show  conclusively  that  the  conveyance 
was  not  made  in  contemplation  of  making  a  general 
assignment,  this  distinctly  appears  from  the  conduct 
of  Samuel  Gill,  already  referred  to,  when  he  was 
approached  to  make  the  deed  in  trust.  When  Samuel 
Gill  made  the  deed  of  December,  1880,  it  was  valid, 
and  any  subsequent  statutes  upon  the  subject  of  con- 
veyances could  not  invalidate  it.  Bights  had  already 
vested  under  it,  and  must  remain,  regardless  of  sub- 
sequent legislation. 

Another  question  arises  upon  a  note  executed  by 
Samuel  Gill  as  surviving  partner  after  the  death  of 
W.  T.  The  note  was  something  over  J2,700,  and  for 
goods  bought  of  complainant.  The  goods  were  carried 
to  the  store  and  placed  in  stock  with  the  goods  of 
the  late  firm  under  the  management  of  Samuel  Gill. 
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It  is  insisted  for  complainants  that  by  the  act  of 
commingling  the  two  stocks^  old  and  new,  they  be- 
came partnership  property,  and  are  first  liable  to  the 
payment  of  partnership  debts.  The  chancellor  so  held, 
we  think,   erroneously. 

Upon  the  death  of  W.  T.  Gill  the  partnership  was 
^80  facto  dissolved.  The  surviving  partner  had  no 
right  or  authority  to  bind  his  estate  upon  new  con- 
tracts. All  the  rights  conferred  upon  him  as  survivor 
were  confined  to  the  winding  up  and  settling  the 
business  and  estate  of  the  firm,  as  it  was  left  by  the 
decedent.  If  he  saw  fit  to  buy  more  goods,  and 
place  in  store  with  those  on  hand,  it  was  on  his 
own  account  and  at  his  own  risk ;  •  he  became  owner 
as  an  individual  and  not  as  a  surviving  partner,  and 
upon  his  insolvency  such  goods  must  be  first  appUed 
to  his  individual  indebtedness:  MeOirUy  v.  Flannigan, 
16   Otto,   661. 

An  account  will  be  had  to  ascertain  the  relative 
values  of  the  partnership  and  individual  goods  that 
proper  application  may  be  made  of  the  proceeds  to 
debts. 

It  is  next  insisted  for  complainants,  that  Jas.  T, 
Shields  and  Jas.  S.  Gill  were  indebted  in  some  amounts 
to  W.  T.  Gill  &  Co.,  and  that  Samuel  Gill  was  in- 
debted to  each  of  them.  That  after  the  death  of 
W.  T.  Gill,  and  before  the  general  assignment,  the 
parties  settled,  and  the  indebtedness  of  Gill  was  used 
in  payment  of  the  debts  to  the  partnership,  that  there- 
fore the  trustee  under  the  general  assignment  must  be 
made   to   disregard   the   settlements,   and   collect  of  Gill 
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and  Shields  the  amount  of  their  several  indebtedness 
for  the  benefit  of  partnership  creditors.  Samuel  Gill 
had  the  right  to  control  the  debts  and  assets  of  the 
firm  .in  his  own  way  until  restrained  for  misappro- 
priation, and  having  without  fraud  used  firm  assets 
in  payment' of  individual  debts,  all  persons  are  bound 
thereby,  and  he  alone  can  be  held  to  account.  If 
Gill  had  collected  the  money  due  the  firm,  and  after- 
wards with  the  same  money  discharged  a  debt  due 
from  himself  to  the  same  parties,  the  payment  would 
be  good.  The  same  rule  applies  to  an  exchange  of 
evidences  'of    debt. 

It  is  'claimed  that  Samuel  Gill  used  of  the  funds 
of  his  firm  about  $17,000  in  his  individual  business, 
and  that  this  should  be  accounted  for  as  assets  of 
the    firm   in    the   payment   of    its   debts. 

If  the  facts  are  as  charged,  it  also  appears  that 
any  amount  taken  out  was  with  the  consent  of  the 
partner,j/and  charged  by  him  on  the  books  of  the 
firm.  It  is  well  settled  law  that  if  one  partner  draw 
out  of  the  assets  of  the  firm  for  his  own  use,  with 
the  consent  of  the  other  members  of  the  firm,  with- 
out fraud  and  without  intent  to  injure  creditots.  that 
such  funds  become  at  once  the  individual  means  of 
the  taker,  and  are  no  longer '  part  of  the  firm  estate. 
In  Story  on  Partnership,  Ed.  81,  sec.  391,  it  is  8aid: 
"  It  is  now  the  settled  rule  that  when  one  partner 
has  become  indebted  to  the  firm,  or  has  taken  more 
than  his  just  share  of  the  joint  funds,  the  joint  cred- 
itors are  not  to  be  admitted  to  prove  against  the 
separate  estate   of  that  partner  until   his   separate   cred- 
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itors  are  satisfied,  unless  it  can  be  shown  that  in 
drawing  out  the  money  the  partner  has  acted  fraud- 
ulently with  a  view  to  benefit  his  separate  creditors 
at  the  expense  of  his  joint  creditors."  "And  it  is 
now  an  indisputable  rule  in  bankruptcy  that  where 
the  debt  from  one  partner  to  the  partnership  was  in- 
curred with  the  privity  of  his  co-partner,  proof  by 
the  joint  ap:ainst  the  separate  estate  will  not  be  ad- 
mitted." 

The  rents  in  the  hands  of  the  receiver  derived 
from  the  land  ''conveyedj  under  the  facts  of  this 
case,  are  incident  to  the  trust,  and  will  be  first 
appropriated  thereto.  The  proceeds  of  the  sale  of 
the  land,  together  with  rents,  will  be  applied  first 
to  the  costs  and  expenses  of  administering  the  trust, 
including  reasonable  compensation  to  the  trustee  for 
his  own  services  and  attorney's  fees,  then  to  the 
payment  of  the  debts  secured,  and  the  remainder 
will  be  paid  to  the  trustee  under  the  general  assign- 
ment. 

It  is  argued  for  respondents  that  as  complainants 
have  attacked  the  general  assignment  to  the  extent 
of  its  recognition  of  the  first  deed,  therefore  they 
have  forfeited  all  right  to  take  under  it.  We  do 
not  think  so.  We  have  lately  holden  that  a  bene- 
ficiary in  a  deed  of  trust  may  attack  other  debts 
secured  by  it  for  fraud,  and  although  he  fail,  still  he 
is   entitled   to   the   benefits   of   the   deed. 

Respondents'  exceptions  to  the  report  of  Referees 
are  allowed,  the  decree  of  the  chancellor  Avill  be 
modified     as     indicated     in    this    opinion,    and    in    all 
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other    respects    affirmed     with     costs.       The    cause     is 
remanded  for  execution   of  the  general   assignment. 

Upon   petition   to   rehear,    Turney,   J.,   said : 

This  cause  was  disposed  of  at  a  former  day  of  the 
term,  and  is  before  us  a  second  time  on  petition  ''to 
modify  opinion  and  decree  as  to  rents.''  The  error 
assigned  is  based  upon  an  expression  that  "the  rents 
are  incident  to   the   trust,"   etc. 

This  expression  was  used  solely  with  reference  to 
the  peculiar  facts,  and  not,  as  argued,  to  overthrow 
the  rules: 

1.  That  ''A  trustee  holding  the  legal  title  to  land 
under  a  deed  of  trust  to  secure  creditors,  but  not  in 
posseasiony  is  not  entitled  to  the  rents,  nor  can  the 
same  be  attached  by  the  beneficiary  for  the  payment 
of   his  debt." 

2.  That  ''Bents  accruing  af^er  execution  of  the 
mortgage,  and  before  sale,  in  absence  of  contract  as 
to   same,   belong  to   mortgagor." 

3.  "That  in  Tennessee  the  mortgage  is  always 
treated  as  a  mere  security  for  the  debt,  and  when  the 
mortgagee  is  out  of  possession,  it  is  the  corpus  of  the 
property,  not  its  rents  and  proJUsy  which  constitute  the 
fund   for  the  satisfaction   of  the  debt." 

4.  That  "A  mortgagee  has  no  specific  lien  upon 
the  rents  and  profits  of  the  mortgage  land  unless  he 
has  in  the  mortgage  stipulated  for  a  specific  pledge  of 
them   as   part   of   his   security." 

5.  Nor  "The  general  rule  that  the  mortgagee,  as 
against   the   mortgagor  in    possession,   or  those   deriving 
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title   under   him   subsequent  to   mortgage,  is  not  entitled 
to   a   receiver   of  rents  pendente   lite.'' 

As  we  have  said,  it  was  not  purposed  to  contra- 
vene these  general  rules,  but  we  did  treat  them  as 
general  rules  which  are  not  inflexible,  and  as  such 
may  not  and  do  not  apply  to  all  cases  independent 
of   their   pef^uliar   facts. 

The  rents  did  not  pass  under  either  the  deed  in 
trust  to  W.  S.  Shields,  nor  under  the  general  assign- 
ment, therefore  the  beneficiaries  under  neither  have  any 
lien  upon  them.  They  were  not  impounded  by  com- 
plainants,  nor   was   a   lien    fixed    by    their    bill. 

The  facts  upon  which  the  opinion  and  decree  rest 
are  as  follows :  That  part  of  the  bill  on  which  com- 
plainants rely  for  the  position  that  they  impounded 
the  rents  or  fixed  a  lien,  is  in  the  prayer,  "  That  a 
receiver  he  appointed,  or  that  W.  D.  GaCmmon  be  com- 
pelled to  take  possession  of  said  lands  and  collect  the 
rents  and  profits  thereof,  and  that  when  the  same  are 
collected,  they  be  also  distributed  ratably  among  the 
creditors  of  said  Samuel  Gill.  That  said  W.  D.  Gam- 
mon be  requested  to  at  once  comply  witii  the  law  by 
taking  the  oath,  and  giving  bond  as  such  trustee,  or 
that  he  be  removed  and  a  new  trustee  appointed  in 
his  place,  and  they  further  pray  that  unless  the  said 
W.  D.  Gammon  at  once  comply  with  the  law  in  this 
respect  that  a  receiver  be  appointed  to  take  charge  of, 
manage  and  control  the  assets  covered  by  so  id  assign- 
ment   until    a   new    trustee    be   appointed." 

Gammon    was    the    trustee    under    the  general    assign- 
ment.      He    gave   bond    and    took    the   oatli. 
44 — VOL.  11. 


690  KNOX  VILLE : 


C!owan,  McClnng  &  Co.  tJ.  Gill. 


To  this  bill  answers  were  filed.  The  answer  of 
Samuel  Gill,  as  appears  per  the  rule  docket,  as  well 
as  from  the  official  endorsement  on  the  original,  which 
is  exhibited  with  the  answer  to  the  petition,  and  by 
the  certificate  of  the  clerk  and  master,  was  filed  July 
15,   1882,   instead   of    25th,   as  stated   in  the  petition. 

In  that  answer  Samuel  Gill  says:  '^In  answer  to  so 
much  of  the  bill  as  seeks  to  take  the  lands  conveyed 
to  W.  S.  Shields  out  of  the  possession  of  this  res- 
pondent, and  place  them  in  the  hands  of  a  receiver, 
this  respondent  says,  when  said  deed  in  trust  was 
made,  it  was  considered  that  the  land,  should  the  res- 
pondent fail  to  pay  the  debts  as  provided,  would  sell 
for  an  amount  sufficient  to  pay  all  the  debts  secured 
over  the  expenses  of  the  trust,  when  the  property  was 
oflered  for  sale  by  the  trustee,  having  been  first  most 
extensively  advertised,  but  few  persons  attended,  only 
one  of  whom  came  with  the  intention  of  bidding. 
This  was,  as  is  highly  probable  in  the  main,  the  re- 
sult of  the  cloud  cast  upon  the  title  by  the  bill  of 
complainants. 

The  trustee,  under  the  circumstances,  declined  to 
offer  the  property  for  sale.  This  has  involved  so  much 
delay,  whereby  interest  has  hereby  accrued,  and  so  much 
expense,  with  the  possibility  of  further  indefinite  de- 
lay, and  so  effected  the  title,  this  respondent  now 
verily  believes  that  said  land  is  not  an  adequate  secu- 
rity for  the  payment  of  the  said  debts,  accrued  and 
accruing  interest,  expenses  and  costs  accrued  and  ac- 
cruing. When  it  became  manifest  that  these  delays 
would  impede  the  execution   of  the  trust,  and  that  their 
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additions  to  the  charges  upon  the  property  would  be 
made,  this  respondent  agreed  with  the  beneficiaries 
under  the  deed  to  W.  S.  Shields,  that  saving  his  right 
to  a  support  under  the  exemption  laws,  he  would  not 
resist  an  application  for  the  appointment  of  a  receiver 
on  their  part,  and  he  no.w  so  agrees,  submitting  to 
the   court  the   question   of   his   rights,'^   etc. 

'^And  being  advised  that  under  said  instruments  and 
the  facts  of  the  case,  that  complainants,  on  their  ap- 
plication, are  not  entitled  to  have  a  receiver  appointed, 
he  resists   the  same.^' 

A  notice  was  given  by  Cowan,  McClung  &  Ce., 
that  they  would,  at  chambers,  apply  for  the  appointment 
of  a  receiver  on  June  17.  This  was  abandoned  upon 
the  agreement  that  J.  T.  Shields  would  see  ^'that  the 
wheat  crop  shall  not  be  disturbed  or  disposed  of  until 
the  application  hereafter  agreed  upon  to  be  made  shall 
be  disposed  of.  It  is  agreed  that  said  application 
may  be  continued  until  the  second  day  of  the  chan- 
cery court  at  Morristown,  to  be  held  beginning  on 
the  third  Monday  of  July  next,  and  then  to  be  tried 
and  disposed  of  by  the  chancellor,  or  person  holding 
said  chancery  court,  or  a  motion  for  a  receiver  may 
be  then  made  by  any  party  or  parties  entitled  in  said 
cause,  if  they  so  desire  or  elect  without  further  notice 
to  any  person,  and  then  to  be  disposed  of  and  de- 
cided,"  etc. 

The  parties  went  before  the  chancellor  at  Morris- 
town  and  the  following  order  was  made:  "Came  com- 
plainants, Cowan,  McClung  &  Co.,  and  moved  for  the 
appointment  of  a  receiver  to   take  charge  of  the  rents. 
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etc.,  on  the  lands  mentioned  in  the  pleadings,  to  hold, 
collect  and  receive  and  sell  same,  and  then  came  J. 
T.  Shields,  J.  B.  Hoyle  and  Jas.  S.  Gill,  and  also 
moved  for  a  receiver  to  take  charge  of,  receive  and 
sell  rents  of  lands  mentioned  in  the  pleadings,  and  all 
parties  having  had  notice  of  these  applications,  and  it 
being  admitted  and  also  being  made  to  appear,  that  a 
receiver  is  pro{)er  and  necessary,  it  is,  therefore,  by 
consent  of  parties,  ordered  and  adjudged  that  W.  S. 
Shields  be  appointed  a  receiver  to  take  charge  of, 
collect  and  receive  and  sell  all  the  rents  on  *  *  now 
accrued  or  accruing  for  present  year  upon  the  lands 
mentioned   in   the   pleadings,'^   etc. 

After  ordering  a  sale,  the  order  proceeds:  "Said 
Shields  shall  hold  the  proceeds  of  the  said  rents  sub- 
ject to  the  order  of  the  court  on  final  hearing  of  this 
cause,  and  by  like  consent  it  is  ordered  that  said  pro- 
ceeds of  the  said  rents,  etc.,  shall  abide  by  and  be 
controlled  as  to  this  application  and  disposition  by  the 
final  adjudication  in  this  cause,  it  not  being  intended 
to  prejudice  the  rights  of  any  one  as  to  their  rights 
to   receive   said    funds." 

This  consent  order  was  made  on  the  18th  of  July, 
three  days  after  the  answer  of  Gill  had  been  filed, 
and  we  must  presume  it  was  before  the  court  and 
seen   and   considered    by    the  parties  or  their  solicitors. 

As  we  have  seen,  the  prayer  of  the  bill  was  in 
the  alternative,  the  condition  was  complietl  with,  and 
so  far  the  application  was  necessarily  at  an  end.  The 
bill  asks  for  no  attachment,  injunction  or  any  other 
process   by    which    to   impound   the   rents   or    fix   a   lien 
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upon  them,  so  that  under  the  several  rules  relied  on 
the  mortgagor  was  the  owner  and  might  dispose  of  them 
as  he  pleased ;  he  had  agreed  that  the  beneficiaries 
under  the  first  deed  might  have  them  placed  in  the 
hands   of  a   receiver   to   be   applied   to    their   debts. 

A  receiver  of  the  rents  and  profits  may  be  ap- 
pointed pendente  lite  when  the  mortgage  is  insuflBcient 
and  the  party  personally  liable  is  insolvent :  Jones  on 
Mortgages,   vol.    2,   sec.    1516. 

It  is  a  maxim  that  a  man  may  voluntarily  and 
lawfully  do  that  which  a  court  of  equity  would  com- 
pel him  to  do.  In  this  instance  Samuel  Gill  was  in- 
solvent and  personally  liable  for  the  debt.  The  land 
conveyed  was  insufficient  to  dischange  the  debt,  the 
mortgagee  might  have  ejected  him  by  proper  proceed- 
ings, have  impounded  the  rents,  and  forced  the  ap- 
pointment of  a  receiver.  He  has  done  away  with  the 
necessity  for  such  proceedings  by  consenting  to  part 
with  the  rents  of  the  lands  conveyed  for  the  benefit 
of  the  preferred  creditors.  His  answer  under  oath 
made  a  case  for  the  appointment  of  a  receiver  for  the 
benefit  of  defendants,  while  no  case  is  made  for  com- 
plainants. It  has  been  adjudged  that  their  bill  was 
wrongfully  filed,  and  no  complaint  is  made  in  the  pe- 
tition   of  such   adjudication.    • 

The  race  of  diligence  was  going  on  between  credi- 
tors. The  defendants  were  successful  in  obtaining,  by 
contract,  an  advantage  which  complainants  failed  to 
take  any  legal  step  to  secure,  even  if  they  could  at 
all  have  obtained  such  advantage  as  against  defendants, 
and    which    it   is   unnecessary   to   decide. 


694  KNOXVILLE : 


Nile  V.  The  State. 


The  application  to  have  a  receiver  must  have  been 
against  the  mortgagor  in  possession,  before  that  appli- 
cation was  made  he  had  disposed  of  the  property  right- 
fiilly  and  without  fraud,  and  there  is  no  pleading 
attacking  that  disposition,  nor  is  there  anything  in  the 
record  showing  any  purpose  to  defraud  complainants  ia 
the   disposition. 

Dismiss   the  petition. 


Peter  Nile  v.  The  State. 

1.  Crimikal  Law.    Improper  eanduet  of  jury.    If  the  prisoner  may  have 

been  prejudiced  by  the  improper  conduct  of  the  jury,  the  law  will 
presume  he  was. 

2.  Same.    Prddice.    In  criminal  cases  courts  should  distinctly  chaz^ 

juries  that  they  must  look  alone  to  the  testimony  adduced  in  evidence 
before  them  on  the  trial,  and  should  not  permit  one  of  their  number 
to  communicate  to  them  any  facts  not  deposed  to  in  court. 

8.  Same.    Same,    Although  it  is  a  dangerous  practice,  affidavits  of  jurors 
6s  to  improper  csnduct  of  the  jury  will  be  looked,  to,  but  with  caution. 


FROM   SEVIER. 


Appeal  in   error  from   the   Circuit    Court  of   Sevier 
county.      J.   G.   Rose,  J. 

G.   W.  Pickle  for  Nile. 

Attorney-General  Lea  for  the  State. 
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Cooke,   Sp.   J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  was  indicted  and  convicted 
of  petit  larceny.  In  support  of  a  motion'  for  a  new 
trial  he  introduced  the  affidavit  of  one  of  the  jurors 
who  tried  the  case,  which  set  forth  the  following 
statement  of  facts:  "That  Henry  Proffet,  who  also 
was  one  of  jurors,  stated,  "  while  we  were  out  delib- 
erating about  our  case,"  to  his  co-jurors  in  substance 
as  follows :  "  That  he  had  been  a  juror  before  in  a 
case  against  Peter  Nile  about  some  fodder;  that  it  was 
very  common  for  Peter  to  be  in  court,  or  that  he 
was  here  every  few  courts  with  some  charge  against 
him,  and  that  he  believed  he,  defendant,  ought  to  be 
convicted  in  this  case;  that  Fult(fn  (the  prosecutor) 
was   not   impeached." 

The  court  overruled  his  motion  for  a  new  trial, 
and  pronounced  sentence  upon  the  finding  of  the  jury, 
and  he  has  appealed  to  this  court.  There  is  no  at- 
tempt to  contradict  the  statement  contained  in  this 
affidavit  shown  in  the  record,  and  the  only  material 
question  to  be  determined  is,  was  this  statement  suffi- 
cient to  vitiate  the  verdict,  and  consequently  entitle 
the  plaintiff  in  error  to  a  new  trial?  It  has  repeat- 
edly been  held  in  this  State  that  testimony  given  to 
a  jury  after  it  has  left  the  presence  of  the  court,  vi- 
tiates a  verdict,  because  it  is  not  given  on  oath,  and 
is  given  without  the  knowledge  of  those  to  be  affected 
by  it,  and  who  have,  therefore,  no  opportunity  of  meeting 
and  repelling  it.  And  that  testimony  was  so  given  may 
be  shown  by  the  affidavit  of  the  jurors:  Dunston  v. 
The  State,  6  Hum.,  275 ;    Wade  v.  Ordivay,  1  Baxt.,   240. 


696  KNOXVILLE: 


Xile  r.  The  State. 


It  has  also  been  held  by  this  court  that  it  is  a 
dangerous  practice  to  set  aside  verdicts  and  grant  new 
trials  upon  the  affidavits  of  jurors,  and  it  will  lie 
done  with  great  caution,  and  should  not  be  extended 
beyond  where  it  has  already  been  carried :  3  Hum., 
159;  9  Yer.,  410.  And  it  is  insisted  by  the  Attor- 
ney-General that  this  case  does  not  fall  within  the 
principle  decided  in  any  of  the  former  cases,  and 
should    therefore    be    affirmed. 

It  is  not  necessary  that  the  prisoner  should  show 
that  he  was  prejudiced  by  improper  conduct  of  the 
jury.  It  is  enough  that  he  may  have  been,  and  the 
law  will  presume  he  was:  Sam  v.  The  State,  1  Swan, 
63.  In  the  case^of  Morton  v.  Hie  State,  1  Lea,  493, 
while  the  jury  was  considering  its  verdict,  one  of  the 
jurors  stated  to  his  fellows  "that  the  prisoner  has 
heretofore  stolen  sheep,  money  and  other  things  from 
his  father."  Judge  Turney  delivering  the  opinion  of 
the  court  in  that  case  said :  "  Such  conduct  on  the 
part  of  a  juror  is  quite  reprehensible,  and  will  always 
prejudice    the    accused." 

In  this  case  the  statement  of  the  juror  to  his  fel- 
low jurors  "that  he  had  been  a  juror  in  a  case  against 
the'  defendant  before  about  some  fodder;  that  it  was 
very  common  for  Peter  to  be  in  court,  or  that  he 
was  here  every  few  courts  with  some  charge  against 
him,  and  he  believed  that  he,  defendant,  ought  to  be 
convicted  in  this  case,"  was  not  only  illegal  and  inad- 
missible, if  it  had  been  oflFered  in  evidence,  but  was 
well  calculated  not  only  to  prejudice  the  defendants  in 
the   minds   of    the    other    jurors,   but   from   the    manner 
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in  which  it  in  stated,  it  is  plain  to  be  seen  that  the 
juror  who  raade  the  statement  was  himself  influenced 
by  and  acting  upon  it.  The  words  employed  here 
have  very  nearly  the  same  significance  as  those  used 
in  the  case  just  referred  to,  and  come  directly  within  the 
principle  reprehended  in  that  case.  In  that  case  the 
court  further  says:  "Courts  should  distinctly  charge 
juries  in  criminal  cases  that  they  must  look  alone  to 
the  testimony  adduced  in  evidence  before  them  on 
the  trial ;  and  should  not  permit  one  of  their  num- 
ber to  communicate  to  them  any  fact  in  his  knowledge 
not  deposed  to  in  court.  No  such  charge  was  given 
in  this  case,  and  while  we  might  not  reverse  a  case 
for  the  mere  omission  to  give  this  instruction  unless 
specifically  requested,  yet  this  case  does  show  the  im- 
portance of  the  observance  of  this  admonition  on  the 
part    of    trial    courts    in   criminal    cases. 

There  are  other  questions  made  by  the  record,  but 
as  they  are  not  likely  to  recur  upon  another  trial, 
we   deem    it   unnecessary    to   notice   them    further. 

For  the  misconduct  of  the  jury  above  stated,  his 
Honor,  the  circuit  judge,  should  have  set  aside  the 
verdict.  The  judgment  will  therefore  be  reversed,  and 
the   case  remanded    for   another   trial. 
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Joseph   A.   Brown  v.  John  K.   Brown. 

Chancery  Pleadings  and  Practice.  \  Upon  remand  from  Supreme  Court. 
Upon  the  hearing  of  a  ca-se  in  the  Supreme  Court  upon  exceptions  to 
a  report)  and  an  order  i»  made  remanding  cause  to  complete  account, 
no  additional  proof  can  be  taken  upon  the  items  of  the  account  paired 
.  upon  by  the  court  without  a  reference  of  the  question  is  ordered  or 
pemiisnion  to  farther  inquire  as  to  the  disputed  point. 


FROM   KNOX. 


Appeal  from  the  Chancery  Court  at  Knoxville.  W. 
B.   Staley,  Ch. 

Ingersoll.  &  Cocke,  Cornick,  Green  &  Cornick, 
for   complainant. 

A.   S.   Prosser   for   defendant. 

Freeman,  J.,  delivered  the  opinion   of  the  court. 

This  case  involved  an  account  l>etween  complainant 
as  guardian  of  a  lunatic  brother.  A  report  had  been 
made  by  order  of  the  chancellor^  some  years  since, 
which  report  was  excepted  to  by  complainant,  specifi- 
cally because  the  clerk  and  master  had  allowed  the 
services  of  John  K.  Brown,  the  ward,  as  a  set-oflF 
against  the  expense  of  his  maintenance,  pointing  out 
the   proof  showing   the   service   to   have   been   worthless. 

The  chancellor  on  the  hearing  disallowed  this  ex- 
ception, from  which  decree  an  appeal  was  prosecuted 
to  this  court.  The  appeal  was  heard  before  the  ar- 
bitration  court,   by    which   the   decree  of  the   chancellor 
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on  this  point  was  reversed,  the  opinion  directing  it, 
delivered  by  W.  V.  Deaderick,  Esq.,  discussing  clearly 
this  point,  and  holding  said  service  to  be  shown  by 
the   proof  worthless. 

The  decree  following  this  opinion  says:  "The  court 
being  of  the  opinion  that  it  is  shown  by  the  witnesses 
who  had  the  best  means  of  information,  that  the  labor 
of  said  John  K.  Brown  was  worthless,  and  that  his 
care  and  maintenance  far  exceed  the  rental  value  of 
his  one- fifth  of  the  real  estate,  and  that  Joseph  A.  is 
entitled  to  compensation  for  the  support  and  mainte- 
nance of  John  K.  Brown,  etc.;  and  that  the  chancel- 
lor erred  in  overruling  complainant's  exceptions  to  the 
report  of  the  clerk  and  master,  the  court  is  pleased 
to  order,  adjudge  and  decree  that  the  decree  of  the 
court  below  is  reversed,  and  the  cause  remanded,  and 
said   Joseph   A.   then   make   his  settlement.'' 

It  must  be  conceded,  that  the  very  question  of  the 
value  of  the  services  now  in  controversy,  was  specifi- 
cally raised  by  exception  in  the  court  below,  that  this 
exception  was  overruled  by  the  chancellor,  and  on  ap- 
peal to  this  court,  the  decree  overruling  the  exception 
was  reversed,  and  on  consideration  of  the  testimony 
the  court  adjudged  no  allowance  was  to  be  made  for 
these  services,  because  worthless.  The  language  and 
purpose   is   too   plain    for   doubt. 

The  decree  simply  means  a  final  adjudication  of  this 
question,  and  the  effect  of  remanding  to  complete  the 
account,  is  simply  to  adjudge  that  it  shall  be  taken 
leaving  out  the   disputed   item. 

The  Commission  of  Referees  so  construed  the  decree^ 
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but  avoid  the  difficulty  by  holding  that  additional 
proof  had    been    taken    on    this   question. 

This  presents  the  question,  whether  when  a  case  is 
prepared  for  adjudication  by  reference  to  the  master, 
and  he  reports  on  the  facts  as  then  appearing — his 
report  is  excepted  to  and  an  appeal  to  this  court, 
where  the  application  is  sustained,  and  the  disputed 
question  adjudged,  then  on  remanding  the  case  the 
party  against  whom  the  decree  went  in  this  court,  can 
have  the  question  reraised  and  readjudicated  by  adding 
additional  testimony,  no  reference  of  the  question  being 
ordered,  nor  permission  to  further  inquire  as  to  the 
disputed    point. 

We  hold  the  question  was  fairly  adjudicated  by  the 
former  judgment  of  this  court,  and  the  case  being  re- 
manded to  complete  the  account,  that  account  was  to 
be  taken  on  the  basis^  of  the  exclusion  of  the  item 
thus    adjudged. 

The  principle  on  which  this  rests  is  one  of  obvious 
propriety ;  on  the  opposite  view,  there  would  be  noth- 
ing attained  by  the  appeal  to  this  court  in  such  case, 
also  the  question  might  still  be  reopened  on  the  ac- 
count, and  in  case  like  this  new  testimony  could  al- 
ways be  had,  and  so  the  ease  practically  have  no  end. 
Even  if  referred  to  the  clerk  of  this  court,  new  proof 
could  as  well  be  taken  here  as  in  the  court  below, 
acting  under  the  order  of  this  court,  which  in  a  case 
like   this,    it    is    but   called    on    to   execute. 

The  result  is,  the  report  of  the  Referees  is  dis- 
affirmed, and  a  decree  will  be  drawn  in  accord  with 
this   opinion.       Costs   to    be   paid    by    respondent. 
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R.  D.  Malone  et  al.  v.  The  State. 

CRiMiKAli  Law.  Maliciou,^  mischief.  If  a  meiH?  trespasser  erect  a  build- 
ing on  the  land  of  another,  having  neither  right  of  property  or 
occupancy,  the  building  becomes  at  once  a  part  of  the  freehold,  and 
the  owner  of  the  land  may  remove  the  building  without  being  guilty 
of  malicious  mischief,  under  the  Code,  sec.  4652,  sub-sec.  1. 


FROM    MORGAN. 


Appeal  in  error  from  the  Circuit  Court  of  Morgan 
county.      D.   K.   Young,  J. 

DeWitt   &   Shepiiefjd   for   Malone. 

Attorney-General  Lea  and  Henderson  &  Jour- 
OLMON   for   the   State.         • 

Cooper,  J.,  delivered    the   opinion    of  the    court. 

Plaintiffs  in  error  were  indicted  and  convicted  for 
that  "  unlawfully,  wilfully,  knowingly  and  maliciously 
they  did  injure,  deface,  disfigure  and  destroy  a  val- 
uable house  and  building  belonging  to  the  prosecu- 
tor/^  said    house   being    worth    twenty- five   dollars. 

The  prosecutor  says  he  applied  to  Mr.  McEwen, 
and  also  to  Mr.  Gerding,  to  buy  a  strip  of  land  100 
feet  square  near  Oakdale,  on  the  Cincinnati  Southern 
railroad.  Tliey  told  him  that  the  title  was  in  dispute 
between  them,  "but  gave  him  power  to  occupy  the 
land,"  agreeing  to  sell  to  him  whichever  one  gained 
it.       Witness   began   to    build   a   business   house   oq   the 
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land.  "It  was  about  150  feet  from  the  depot,  and 
on  the  land  claimed  by  the  railroad  company."  When 
he  got  ready,  after  a  week's  work  grading  the  lot,  to 
lay  the  sills  of  the  house,  the  defendant,  Malone,  who 
was  assistant  roadmaster  in  the  employ  of  the  com- 
pany, and  Mr.  DeCanzo,  civil  engineer,  notified  him 
not  to  erect  the  house.  Witness  worked  on  until  he 
had  got  his  house  ready  for  the  shingles,  when  the 
defendant  came,  under  orders  from  the  company,  tore 
the  house  down,  carried  the  lumber  about  100  feet  up 
the  side  of  the  mountain,  and  put  it  in  a  pile.  This 
was  done  without  anger  or  rough  language  on  their 
part. 

The  defendants  read  in  evidence  a  deed  of  Hunni- 
cutt  and  wife,  executed  May  21,  1874,  for  six  acres 
of'  land  to  the  railroad  company,  and  proved  that  the 
company  had  been  in  possesion  of  the  land  since  the 
purchase  from  the  Hunnicutts,  and  had  erected  their 
depot,  tool  and  section  house  and  water-tank  thereon, 
and  had  caused  the  lines  of  the  land  to  be  run,  and 
corner  stones  to  be  put  up  at  each  of  the  corners, 
but  had  not  enclosed  it.  The  land  taken  possession 
of  by  the  prosecutor  was  within  the  boundary  of  the 
land  claimed  by  the  company.  And  the  building  was 
removed   by   order   of  the  company. 

The  court  was  requested  by  the  defendants  to  charge 
the  jury:  "If  they  believed  that  the  prosecutor  was 
a  trespasser  upon .  the  lands  of  the  company,  and  that' 
the  defendant,  without  being  actuated  by  malice  or 
wantonness  towards  the  prosecutor,  and  acting  under 
the  orders    of    the    company,   removed    him    as   a   tres- 
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passer,  they  would  not  be  guilty  of  malicious  mischief." 
The  trial  judge  refused  the  request,  and  charged  the 
jury:  "That  if  the  proof  showed  that  the  house  of 
the  prosecutor  was  situated  upon  the  property  claimed 
by  the  Cincinnati  Southern  Railroad  Company,  and  that 
the  prosecutor  was  in  possession  of  the  same,  the  de- 
fendant would  have  no  right  to  throw  down  and  re- 
move such  house.  The  remedy  of  the  company  would 
be  by  the  proper  civil  suit,  in  which  they  might  es- 
tablish their  right  to  the  property,  or  to  the  posses- 
sion,  and   thereby  remove   the   trespasser.'' 

The  statute  under  which  the  indictment  was  found 
is  in  these  words:  "It  is  declared  to  be  a  misde- 
meanor to  wantonly  injure,  deface  or  disfigure  any 
building  or  figure  attached  thereto,  or  the  enclosures 
thereof,  belonging  to  the  State,  or  any  county,  city, 
town,  or  to  another  person":  Code,  sec.  4652,  sub- 
sec.  1.  To  bring  a  case  within  the  statute  the  in- 
jury must  be  done  wantonly,  and  to  a  building 
'^  belonging  to  another  person  than  the  person  doing 
the  injury.  The  statute  does  not  require  the  injured 
party  to  have  the  legal  title  to  the  property,  for  the 
character  of  ownership  is  of  little  importance  as  an 
element  of  the  offense.  It  is  sufficient  to  have  the 
right  of  possession,  even  if  it  is  temporary:  State  v. 
MathaSy  3  Lea,  36.  But  there  must  be  some  right 
of  property.  And  it  would  be  clearly  a  good  defense 
to  the  indictment  to  show  that  |;>oth  the  title  and 
right  of .  possession  were  in  the  party  by  whom,  or 
under  whose  order,  the  act  was  done.  Dotaon  v.  StaiCy 
6   Cold.,  645. 
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The  proof  shows  that  the  injury  complained  of  was 
committed  by  order  of  the  Cincinnati  Southern  Kailroad 
Company,  that  the  company  had  a  proper  title  to  the 
locus  in  quo  under  which  it  had  l^en  in  actual  pos- 
session for  years,  having  erected  valuable  buildings,  its 
railroad,    and    other    works,     upon   a   part   of   the    land 

conveyed  to  it,  whereby  its  possession  was  extended  to 
the  boundaries  of  its  deed.  The  prosecutor  had  no 
title  nor  right  of  possession  to  the  land,  and  could 
acquire  none  as  against  the  actual  possession  of  the 
company.  He  was  a  mere  trespasser,  without  actual 
occupancy,  for  his  building  was  not  completed.  By 
the  common  law  every  thing  affixed  to  the  freehold 
becomes  a  part  of  the  freehold,  and  this  law  applies 
with  all  its  rigor  to  buildings  erected  on  land  without 
permission  of  the  owner  of  the  freehold  by  a  mere 
wrong-doer:  Childress  v.  Wright^  2  Cold.,  350.  The 
prosecutor's  building,  therefore,  as  fast  as  erected,  be- 
came eo  instanti  the  property  of  the  railroad  company, 
and   might   be   removed    by    its   order. 

His  Honor's  charge  was  consequently  erroneous.  He 
should  have  said  to  the  jury  that  if  they  found  that 
the  house  in  question  was  upon  the  land  of  the  rail- 
road company,  and  erected  without  their  permission  or 
authority,  and  that  the  prosecutor  had  neither  right 
of  property  or  of  occupancy,  the  company  would  have 
the  right  to  remove  the  building,  or  cause  it  to  be 
removed,  and  would  not  for  so  doing  be  guilty  of 
malicious    mischief    as   charged    in    the  indictment. 

Reverse    and    remand. 
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E.  C.  Camp  v.  Coal  C&eek  &  Winter's  Gap  Rail- 
road Company. 

1.  Pleadings  and  PnAcmcE.  Exceptwm  to  repwi.  Upon  a  petition  to  take 

private  property  for  works  of  internal  improvementB,  the  proper  time 
aiid  way  to  make  objectionn  as  to  want  of  title,  of  proper  parties,  etc., 
is  by  exceptions  to  the  report  when  filed. 

2.  Same.    Appeal.    An  appeal  will  not  lie  from  an  order  directing  a  writ 

of  inquiry  of  damages. 


FROM    ANDERSON. 


Appeal  in  error  from  the  Circuit  Court  of  Anderaon 
county.      D.   K.  Young,  J. 

Henderson  &  Jourolmon  for  Camp. 

Andrews  &  Thornburg  and  Lucky  &  Yoe  for 
Company. 

Turney,  J.,   delivered   the   opinion   of  the   court. 

In  November,  1882,  defendant  in  error  filed  its 
petition  in  the  circuit  court  of  Anderson  county,  ask- 
ing that  the  right  of  way  over  three  tracts  of  land 
described  in  the  petition,  be  assigned  to  it  and  set 
apart  by  metes  and  bounds  for  railroad  purposes,  under 
the  provisions  of  the  statutes.  On  November  14th, 
1882,  petitioner  moved  for  an  order  pro  oonfesno,  and 
the  appointment  of  commissioners  to  assess  damages, 
etc.      Thereupon   E.  C.  Camp   appeared    by  counsel  and 

resisted    the    motion,    upon    the    ground    that    sufficient 
45 — ^VOL.  11 
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Dotice  of  the  filing  of  the  petition  had  not  been  given. 
The  motion  was  refused.  In  March ,  1883,  E.  C  Camp 
moved  the  court  to  dismiss  the  petition  for  want  of 
proper  parties,  it  being  urged  that  the  legal  owners  to 
parts  of  the  lands  were  not  before  the  court,  as  ap- 
peared from  the  petition.  Petitioners  renewed  its  mo- 
tion for  the  appointment  of  commissioners  to  set  apart, 
etc.  Both  motions  were  continued  to  July  term,  18^3, 
when  the  motion  to  dismiss  was  overruled,  and  two 
weeks  time  to  make  defense  was  asked  and  refused > 
and  a  writ  of  inquiry  to  assess  damages,  etc.,  was 
awarded,  no  sufficient  cause  to  the  contrary  being 
shown,  from  which  Camp  prayed  and  obtained  an  ap- 
peal. 

The  case  is  before  us  on  motion  to  dismiss  the 
appeal  as  premature.  The  Referoes  recommend  a  dis- 
missal. 

It  is  argued  that  the  court  was  hasty  in  awarding 
the  writ,  after  refusing  the  time  asked  for  in  which 
to  make  defense,  that  two  days  were  allowed  by  law, 
and  the  writ  was  an  order  at  once  upon  overruling 
the  application  for  time.  The  rule  allowing  two  days 
to  plead  is  not  applicable  to  this  case.  Chapter  11 
of  Code,  entitled,  "Of  taking  private  property  for 
works  of  internal  improvement,"  and  under  which  this 
proceeding  is  instituted,  by  sec.  1330,  provides:  "After 
the  requisite  notice  has  been  given,  if  no  sufficient  cause 
to  the  contrary  is  shown,  the  court  shall  issue  a  writ 
of  inquiry  of  damages  to  the  sheriff,  commanding  him 
to  summon    a  jury  to   inquire  and   assess   the    damages." 

The   record    shows  the   requisite  notice   to   have  been 
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given,  and  that  the  statute  has  been  strictly  pursued 
as  far  as  the  ease  progressed  up  to  the  time  of  ap- 
peal. 

If,  as  argued,  some  owners  of  the  lands  are  not 
before  the  court,  the  fact  in  no  way  aflfects  those  who 
are,  and  as  in  terms  provided,  "  the  proceedings  will 
only  cover  and  aflFect  the  interests  of  those  who  are 
actually   made   parties,"   etc. 

Under  sec.  1341,  either  party  may  object  to  the 
report  of  the  jury,  and  the  same  may,  on  good  cause 
ghown,  be  set  aside  and  a  new  trial  awarded."  I:^ 
would  seem  that  under  this  section  all  such  objections 
as  want  of  title,  of  proper  parties,  etc.,  may  be  made. 
That  construing  the  several  sections  together,  the  proper 
time  to  make  all  contests  is  when  the  report  is  filed 
bv   exceptions   thereto. 

The  order  directing  a  writ  of  inquiry  is  not  such 
final  judgment  as  may  be  apppealed  from,  and  the 
motion   to   dismiss   is   allowed. 
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Andrew  Taylor  v.  The  State. 

• 

1.  Criminal  Law.     Copy  of  indictment  to  prisoner.    If  the  defendant  in  a 

capital  case,  after  the  court  at  his  Instance  had  made  an  order  di- 
recting a  copy  of  the  indictment  to  be  fnmished  him,  go  to  trial  on 
the  third  day  thereafter  without  objection,  one  of  the  intervening 
days  being  Sunday,  he  will  be  presumed  to  have  waived  his  statu- 
tory right  to  have  the  indictment  two  entire  days  before  trial. 

2.  Sams.     Continuance.    It  ift  not  error  to  refuse  a  continuance  in  such  a 

case  upon  the  affidavit  of  the  defendant  that "  he  is  informed  by  his 
counsel "  that  a  person  named,  living  thirty-five  miles  from  the  place 
of  trial,  and  another  person  named  then  in  Oregon,  knows  facts  ma- 
terial to  his  ^defense,  by  whom  he  expects  to  prove  that  he  is  not 
responsible  for  the  crime  charged  in  the  indictment,  the  record  show- 
ing that  there  was  sufficient  time  to  have  had  the  testimony  of  the 
first  witness  at  the  trial,  and  that  the  statement  as  to  the  oth«r  wit- 
ness was  false  and  fabricated  for  delay. 

3.  Same.    New  trial.    It  is  not  error  in  the  trial  judge  in  such  case  to  re- 

fuse a  new  trial,  upon  the  affidavit  of  the  defendant's  attorney  alone 
that  "  he  is  informed  "  that  an  absent  witness  will  depose  to  a  certain 
conversation  between  defendant  and  an  associate  in  guilt  on  the  day 
of  the  murder,  the  affiant  not  expressing  any  belief  in  the  informa- 
tion, and  the  affidavit  not  being  supported  by  the  affidavit  of  the  de- 
fendant himself  to  the  fact  of  such  conversation,  and  of  the  person 
who  received  the  information  direct  from  the  absent  witness. 

4.  Same.    lies  gestct.    A  conversation  between  the  defendant  and  an  ac- 

complice or  associate  in  guilt  shortly  before  the  commission  of  a 
murder  by  them,  is  not  competent  evidence  on  behalf  of  the  defend- 
ant.    It  is  no  part  of  the  res  gestie. 

5.  Same.    Discharge  of  juror.     A  person  selected  as  a  juror  in  a  capital 

case  may  be  discharged  by  the  trial  judge  before  the  jury  is  sworn 
upon  satisfactory  proof  by  the  State  that  he  had  formed  and  ex- 
pressed an  opinion  of  the  guilt  of  the  prisoner,  the  latter  not  objecting 
to  the  discharge.  And  there  is  no  error  in  permitting  the  other 
jurors,  who  had  associated  with  the  discharged  juror,  to  remain  on 
the  jury,  the  defendant  not  objecting  to  their  retention,  and  the  record 
not  showing  that  he  had  exhausted  his  challenges  before  the  jury 
was  completed. 
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6.  Same.    New  trial.    It  is  not  error  to  refuse  to  delay  a  criminal  trial, 

or  to  grant  a  new  trial,  upon  the  suggestion  that  a  witness,  who  had 
been  examined  on  the  part  of  the  State,  would  "give  important 
evidence  on  behalf  of  the  defense,"  the  application  not  showing  that 
the  witness  had  been  subpoenaed,  where  he  was,  when  he  could  be 
procured,  nor  what  he  could  prove,  esppcially  if  the  defendant  con- 
sented that  the  witness  might  leave. 

7.  Same.    Res  gestarp.    A  statement  made  by  the  defendant's  associate  in 

his  presence,  and  the  presence  of  others,  after  the  commission  of  a 
murder  that  he  regretted  it,  and  was  forced  by  the  murdered  men  to 
kill  them,  is  no  part  of  rea  gesUr,  and  inadmissible  as  evidence  for 
the  prisoner. 

8.  Same.     Indictment.     An  indictment  for  murder  in  the  common-law 

form  is  sufficient  to  sustain  a  conviction  of  murder  in  the  first  de- 
gree. 


FROM    LOUDON. 


Appeal  in  error  from  the  Circuit  Court  of  Loudon 
county.       A.   S.    Rodgers,  J. 

Henderson  &  Joukolmon,  D.  R.  Nelson  and  W. 
L.    Welker   for   Taylor. 

Attorney-General  Lea,  W.  J.  Clift,  Cham- 
bers,  Prichard   and    McQueen   for  the   State. 

Cooper,   J.,   delivered   the   opinion   of    the   court. 

The  prisoner,  Andrew  Taylor,  indicted  for  the  mur- 
der, on  September  14,  1882,  of  John  J.  Conway,  and 
found  guilty  of  the  crime  of  murder"  in  the  first  de- 
gree,   has   appealed    in   error. 

On  September  14,  1882,  the  sheriff  of  Hamilton 
county  and  John  J.  Conway,  his  deputy,  were  in  the 
smoking   car  of  the   railroad   train   in    charge     of    three 


710  KXOXVILLE:. 


Tavlor  r.  The  StAte. 


prisoners'  bringing  them  from  Chattanooga  to  Knox- 
ville  for  a  hearing  of  their  causes  by  this  court  upon 
appeal.  One  of  the  prisoners  was  John  Taylor,  a 
brother  of  the  defendant,  Andrew  Taylor,  who  had 
been  convicted  of  the  crime  of  voluntary  manslaughter, 
and  sentenced  to  ten  years  confinement  in  the  jieni- 
tentiary.  Andrew  Taylor,  and  another  brother,  Robert 
Taylor,  had  been  waiting  a  week  or  two  at  different 
points  on  the  railroad,  and  watching  the  trains  in  the 
expectation  that  their  brother  John  would  be  conveyed 
by  rail  to  this  place.  They  had  manifestly  conspired 
together  to  attempt  to  release  their  brother.  On  the 
day  mentioned,  they  got  on  the  train  at  a  way  station, 
entered  the  car  in  which  the  sheriff  and  his  deputy 
were  sitting  with  the  prisoners,  and  took  a  distant 
seat.  When  the  train  stopped  at  the  next  station, 
Robert  Taylor  strode  up  the  aisle  of  the  car,  with, 
according  to  the  principal  witness,  a  '^steely  appearance 
in  his  eyes/'  followed  by  the  defendant  Andrew  Taylor. 
Conway  was  sitting  next  to,  and  looking  out  of  the 
window  of  the  car.  One  of  the  prisoners  was  occu- 
pying the  smie  seat,  while  the  other  two  prisoners 
were  on  the  seat  in  front  of  them  hand-cuffed  together, 
John  Taylor  being  nearest  to  the  aisle.  When  within 
one  step  of  Conway's  seat,  Robert  Taylor  drew  a  re- 
volver from  his  pocket,  and  presented  it  at  his  head, 
saying  with  an  oath,  "  cross  your  hands."  Before  the 
startled  oflScer  could  do  anything  except  turn  his  face 
towards  him,  dropping  at  the  same  time  his  left  hand 
from  the  back  of  the  seat  on  which  it  rested,  Rob- 
ert  Taylor    fired    his    pistol    and    killed   him,   the   ball 
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passing  through  the  head  of  Conway.  The  sheriff, 
who  was  sitting  on  the  other  side  of  the  aisle  two  or 
three  seats  further  on,  rose  to  his  feet  and  presented 
his  pistol  at  Robert  Taylor,  saying,  "hold  on  there/' 
At  that  moment  the  defendant,  Andrew  Taylor,  fired 
his  pistol  at  the  sheriff,  the  ball  striking  him.  The 
sheriff  also  fired  at  Robert,  but  the  pistol  was  struck 
up  by  John  Taylor,  and  Robert  Taylor  then  shot  the 
sheriff  over  John's  shoulder.  As  the  sheriff  retreated  to- 
wards the  door  of  the  car,  Robert  and  Andrew  both  again 
fired  at  him.  Andrew  Taylor  also  continued  to  snap 
his  pistol  two  or  three  times  at  the  sheriff,  and  when 
the  latter  had  fallen  to  the  ground,  and,  as  the  witnesses 
say,  was  pointing  his  pistol  aimlessly  around  "like  a 
dying  man,"  the  defendant  gave  him  a  final  shot  from 
the  steps  of  the  car,  which  "  straightened  him  out." 
John  was  then  released,  and  armed,  and  the  brothers 
compelled  the  conductor  and  enginer  to  run  the  train 
to  another   station,   and    made   their   escape. 

The  prisoner  was  indicted  for  the  murder  of  Con- 
way at  the  December  term  of  the  circuit  court,  1882, 
of  Loudon  county,  in  which  county  the  offense  was 
committed.  He  was  afterwards  caught  in  the  State 
of  Kansas,  and  brought  back  to  Loudon  on  Friday, 
April  27,  1883.  The  circuit  court  was  then  in 
session,  and  the  prisoner  was  at  once  brought  before 
it,  and  being  without  counsel,  the  court  appointed 
counsel  to  defend  him.  The  defendant,  by  his  counsel, 
then  demanded  a  copy  of  the  indictment,  which  was 
ordered  by  the  court  to  be  delivered  to  him.  On  the 
succeeding     Monday,     the    cause    having   been   regularly 
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reached  on  the  docket,  the  defendant  appeared  in  person 
and  by  attorney,  and  moved  the  court  for  a  contino- 
ance  until  the  next  term,  the  defendant  supporting  the 
motion  by  his  own  affidavit.  The  motion  was  over- 
ruled. The  court  then  proceeded  to  empanel  a  jury, 
and  try  the  prisoner.  After  he  was  found  guilty  of 
murder  in  the  first  degree,  the  court  overruled  a  mo- 
tion for  a  new  trial,  and  passed  sentence  in  accordance 
with   the  verdict. 

The  testimony  set  out  in  the  bill  of  exceptions  is 
clearly  sufficient  to  sustain  the  verdict,  and  the  &ct 
has  not  been  seriously  controverted  by  the  able  counsel 
of  the  prisoner.  They  rely  for  reversal  upon  certain 
alleged  errors  in  the  proceedings,  and  especially  upon 
the  refusal  of  the  trial  judge  to  grant  the  continuance 
asked  for,  or  to  give  time  to  obtain  certain  evidence 
with  a  view  to  a  possible  mitigation  of  the  sentence. 
The  first  point  made  by  the  defense  is  that  the 
record  does  not  show  that  a  copy  of  the  indictment 
asked  for  by  the  prisoner  was  ever  delivered  to  him, 
and  that  the  trial  was  commenced  before  the  expiration 
of  two  judidial   days   from   such   delivery. 

By  the  Constitution  of  the  State,  the  accused,  in 
all  criminal  prosecutions,  has  the  right  to  demand  the 
nature  and  cause  of  the  accusation,  and  to  have  a 
copy  thereof:  Const.,  Art.,  1,  sec.  9.  And  by  statute: 
"Every  person  indicted  for  a  capital  offense,  if  he 
is  in  actual  confinement,  is  entitled  to  a  cop)r  of  the 
indictment  at  least  two  entire  days  before  trial": 
Code,  sec.  5204.  The  constitutional  right  extends  to 
all   criminal    offenses:     Moses    v.    State,    9    Baxt.,   229. 
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And  the  statutory  right  is  imperative  upon  the  courts, 
unless  waived  by  the  prisoner:  Nokes  v.  Siate,  6  Cold., 
297.  But  to  entitle  the  prisoner  to  the  benefit  of  a 
failure  to  furnish  him  with  a  copy  of  the  indictment, 
the  record  must  show  that  the  copy  was  not  furnished, 
otherwise  this  court  will  presume  that  it  was  furnished, 
or  that  the  requirement  was  waived  by  the  defendant: 
Davis  V.  State,  6  Baxt.,  429.  The  record  in  this  case 
shows  that  a  copy  of  the  indictment  was  ordered  to 
be  delivered  to  the  prisoner,  and  it  fails  to  show  that 
the  copy  was  not  furnished.  The  indictment  was  in 
the  ordinary  form  for  the  particular  crime,  and  no 
objection  was  at  the  trial  made  to  it  in  any  way. 
When  the  cause  was  regularly  called  three  days  after 
the  date  of  the  order,  the  defendant  made  no  objection 
that  the  copy  had  not  been  furnished,  or  that  he  had 
not  received  it  two  entire  days  before  the  trial.  He 
might  waive  both  the  constitutional  and  statutory  rights, 
and  the  presumption  would  be  that  he  had  waived  them 
in  the  absence  of  record  evidence  to  the  contrary. 
He  may  equally  waive  the  rights  in  part,  and  the  pre- 
sumption would  be  that  they  had  been  thus  waived, 
unless  the  record  show  otherwise.  If,  therefore,  the 
Sunday  which  intervened  between  the  order  for  a  copy 
of  the  indictment  and  the  trial  was  a  dies  non  juridtGUS, 
so  that  it  should  not  be  counted  at  common  law  or 
under  the  statute,  the  defendant  might  waive  the  ob- 
jection, and  such  waiver  must  be  presumed  in  the 
absence  of  any  thing  in  the  record  to  show  the  con- 
trary. The  defendant  cannot  be  permitted  to  go  to 
trial   on   the   merits    without    insisting    upon    his   rights. 
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and  then  avoid  the  result  by  making  the  objection  for 
the  first  time,  the  additional  day  being  manifestly  of 
no   importance   for  the   study   of  the   indictment. 

A  more  serious  objection  arises  upon  the  motion 
of  the  defendant  for  a  continuance  of  the  cause.  His 
affidavit  in  support  of  the  motion  is,  in  substance,  that 
he  is  informed  by  his  counsel  that  a  certain  person 
named,  who  is  now  in  Oregon,  can  testify  to  facts 
material  to  his  defense;  and  that  another  person  named, 
who  lives  thirty  five  miles  from  the  place  of  trial,  also 
knows  facts  material  to  his  defense,  and  has  not  been 
summoned  for  the  reason  that  so  short  a  time  has 
elapsed  since  his  arrest.  So  much  of  the  affidavit  as 
relates  to  the  last  person  may  be  at  once  dismissed 
from  consideration,  for  he  might  readily  have  been  sum- 
moned in  two  days,  and  we  hear  nothing  more  of  him, 
although  the  court  was  occupied  for  several  days  in 
making  up  a  jury,  and  several  additional  days  in  trying 
the  cause.  And,  moreover,  the  testimony  of  the  person 
was   not    relied    upon  on    the    motion    for  a  new    trial. 

It  was  held  at  an  early  day  in  this  State,  that  a 
defendant  in  a  capital  case  should  not  be  required  to 
disclose,  upon  the  first  application  for  a  continuance, 
what  his  witnesses  would  swear:  State  v.  Morris^  1 
Tenn.,  220,  The  only  reason,  as  this  court  has  sub- 
sequently said,  upon  which  such  a  rule  can  be  founded 
is  that  at  the  first  term  the  accused  may  not  have 
had  sufficient  time  to  ascertain  what  and  by  whom  he 
would  be  able  to  prove  particular  facts,  and  for  that 
reason  he  should  be  entitled  to  one  continuance  on  an 
affidavit   otherwise   sufficient,     without    stating    what   his 


SEPTEMBER  TERM,  1883.  715 


Tavlor  v.  The  State. 


witness  would  prove:  Nelson  v.  Statey  2  Swan,  482. 
Whether  the  affidavit  is  "otherwise  sufficient"  is  left 
largely  to  the  discretion  of  the  trial  court :  Garber  v. 
State,  4  Cold.,  161;  Cormoell  v.  State,  M.  &  Y.,  147; 
Sevier  v.  State,  Thomp.  Cas.,  192.  And  although  the 
affidavit  does  show  sufficient  grounds  for  a  continuance, 
if  upon  the  trial  of  the  cause  it  satisfactorily  appears 
that  these  grounds  are  false,  and  fabricated  for  the 
purpose  of  obtaining  delay,  this  court  will  not  reverse 
because  the  continuance  was  not  granted:  Porter  v.  State, 
3   Lea,   496. 

The  affidavit  of  the  defendant  may  be  conceded  as 
sufficient  in  so  far  as  it  undertakes  to  excuse  the  failure 
to  have  the  witness  present  at  the  trial  owing  to  his 
absence  from  the  State,  and  the  short  interval  of  time 
since  the  prisoner's  arrest.  It  says  that  the  defend- 
ant expects  to  prove  by  the  witness  "  that  he  is  not 
responsible  for  the  crime  in  said  indictment  charged, 
and  knows  of  no  other  witness  by  whom  he  can  prove 
the  same  fact/'  If  the  affidavit  is  construed  to  mean 
that  the  witness  would  pi'o^e  that  the  defendant  did 
not  actually  shoot  Conway,  then  the  fact  is  clearly 
established  by  the  record,  and  the  testimony  was  im- 
material. And  if  the  meaning  be  that  the  witness 
would  prove  facts  to  show  that  the  defendant  was  not 
responsible  for  the  crime  at  all,  then  the  record  clearly 
shows  that  the  statement  was  false,  and  fabricated  for 
delay. 

The  record  leaves  no  doubt,  and  the  fact  is  frankly 
and  necessarily  conceded  by  the  counsel  of  the  de- 
fendant  in   argument,    that    the    defendant    is   guilty   of 
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murder.  He  wa8  present  aiding  and  abetting  Ub 
brother  in  killing  the  deceased^  and  the  proof  estab- 
lishes^ beyond  a  reasonable  doubt,  that  the  killing  was 
in  pursuit  of  a  common  design,  willful,  deliberate,  ma- 
licious and  premeditated:  Code,  sees.  469^,  4588.  All 
that  the  counsel  contend  for  is  that  the  testimony  of 
the  alleged  witness  might  have  induced  the  jury  to 
find  mitigating  circumstances,  in  which  event  the  court 
might  have  commuted  the  punishment  to  imprisonment 
for  life.  They  insist,  and,  it  may  be  conceded,  cor- 
rectly, that  a  defendant  is  entitled  as  much  to  evidence 
which  will  lessen  the  punishment  as  to  evidence  which 
will  lower  the  grade  of  .the  crime.  And  they  claim 
that  the  expected  testimony  of  the  absent  witness  might 
have   had    that   effect. 

This  testimony  is  set  out  in  the  affidavit  of  the 
defendant's  attorney  presented  upon  the  motion  for  a 
new  trial.  The  affidavit  states  that  he  was  informed 
that  the  absent  witness  sat  on  the  sent  of  the  railroad  car 
behind  the  defendant  and  Robert  Taylor  on  the  day  of 
the  killing,  and  heard  defendant  remonstrating  with  his 
brother,  protesting  against  something,  the  nature  of  which 
the  witness  did  i3ot  at  that  time  understand,  and  refusing 
to  do,  or  take  part  in  something  which,  though  he  did 
not  understand,  he  is  satisfied  was  the  rescue  of  John 
Taylor,  resulting  in  the  killing  for  which  defendant 
has  been  tried ;  and,  at  the  same  time,  saw  Robert 
Taylor  in  a  violent  manner  clutch  his  fist,  and  shake 
it  in  defendant's  face,  and,  with  oaths,  make  him  hush, 
and  tell  him  he  had  to  do  it;  that  he  must  hush — 
he    had  heard  as  much  of  that  sort  of  thing  as  he   was 
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going  to,   and   would    hear    no    more,   and   perhaps  ac- 
cused  him   of  cowardice. 

The  theory  upon  which  this  testimony  is  considered 
to  be  important  is  that  the  defendant  was  influenced 
to  join  in  what  was  done  by  his  brother  Robert,  and 
that  the  fact  might  palliate  his  guilt  in  the  eyes  of 
the  jury.  The  proof  shows  that  Eobert  was  about 
twenty-five  years  of  age  at  the  time  of  the  offense,  and 
the  defendant  had  about  reached  his  majority.  Robert 
was,  however,  a  hardened  criminal,  having  served  a 
term  in  the  penitentiary,  and  the  argument  is  legitimate 
that   he   was   the   prime    mover   in   the   act   in   question. 

It  is  to  be  noted  that  the  affiant  does  not  say  that 
he  had  heard  the  statements  proposed  to  be  proved 
from  the  witness  himself.  On  the  contrary,  the  affiant 
expressly  says  that  "  he  was  informed "  of  the  facts. 
It  is  also  to  be  noted  that  the  affiant  does  not  say 
that  he  believes  the  statements,  and  that  the  defendant 
does  not  offer  his  own  affidavit  to  the  effect  that  such 
a  conversation  did  actually  take  place.  The  proposed 
testimony  is  the  hearsay  of  hearsay,  uncorroborated,  as 
it  clearly  should  have  been,  by  the  affidavit  of  the 
persou  or  persons  who  received  it  at  first  hand  from 
the  absent  witness,  and  communicated  it  to  the  de- 
defendant^s  attorney,  and  by  the  defendant's  own  affi- 
davit. The  trial  judge  can  scarcely  be  put  in  error 
by  a  refusal  to  grant  a  continuance  or  a  new  trial 
upon    such   an   unsupported   affidavit. 

But  if  the  witness  had  been  present  at  the  time, 
would  the  testimony  have  been  admissible?  He  would 
be   called   on   to   testify   to   a  conversation    between   the 
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defendant  and  his  brother  in  relation  to  the  act  they 
were  about  to  commit,  if  we  adopt  the  conclusion  or 
inference  of  the  witness  to  that  effect.  The  conver- 
sation was  no  part  of  the  I'es  geatcv.  Declarations  to 
be  admissible  as  part  of  the  res  gesUr,  must  be  con- 
temporaneous with  the  act,  and  tend  to  characterize  it. 
Declarations  explanatory  of  a  previous  fact  are  inad- 
missible:  1  Greenl.  Ev,,  sec.  108,  and  notes;  Nelson 
\.' State,  2  Swan,  237;  Garber  v.  State,  4  Cold.,  161. 
Conversations  between  conspirators  before  the  guilty 
act,  not  tending  to  characterize  the  act,  but  only  bear- 
ing on  the  relations  between  the  parties,  could  not  be 
introduced  by  either,  nor  proved  by  a  third  person, 
at  their  instance,  who  might  have  casually  overheard 
them.  They  cannot  be  permitted  in  this  way  to  make 
evidence   for    themselves. 

On  May  2,  1883,  one  W.  W.  Williams,  after  qual- 
ifying himself  in  the  usual  way,  was  selected  as  a 
juror,  and  remained  with  the  other  jurors  as  selected 
until  the  panel  was  completed  on  May  4.  After  the 
panel  was  made  up,  but  before  the  jurors  were  sworn, 
the  attorney-general,  in  the  absence  of  the  jury,  moved 
to  discharge  Williams  upon  the  ground  that  he  had 
formed  and  expressed  an  opinion  as  to  the  guilt  of 
the  defendant.  He  introduced,  in  support  of  his  mo- 
tion, the  affidavits  of  two  witnessess  that  they  had 
heard  Williams  express  the  opinion  that  the  defendant 
ought  to  be  hung,  and  the  affidavit  of  a  third  j)er- 
son  that  he  had  detailed  all  the  circumstances  of  the 
killing  to  Williams  some  time  after  the  event  occurred, 
and    that   Williams  remarked    that   if  the    defendant  was- 
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caught  he  ought  to  be  hung  without  law,  or  gospel, 
or  judge,  or  jury.  The  defendant  objected  to  the 
sufficiency  of  the  affidavits,  whereupon  the  court  asked 
him  if  he  objected  to  the  discharge  of  the  juror.  The 
defendant  replied  that  he  did  not  object  to  the  dis- 
charge of  all  the  jurors.  Williams  himself,  when  in- 
terrogated by  the  court  on  the  subject  of  the  affida- 
vits, said  that  the  affiants  were  respectable  and  truth- 
ful men,  and  he  would  not  say  positively  that  he  had 
not  expressed  himself  to  them  as  stated,  although  he 
had  no  recollection  of  having  done  so.  The  court 
then  discharged  Williams,  and  supplied  his  place  with 
another  juror. 

The  facts  as  shown  by  the  affidavits  upon  which 
Williams  was  discharged  would  have  been  sufficient  to 
have  sustained  a  motion  for  a  new  trial  by  the  de- 
fendant under  the  decisions  of  this  court,  and  there 
was  consequently  no  error  in  di.scharging  him  in  ad- 
vance :  Draper  v.  State,  4  Baxt.,  253 ;  Hines  v.  State, 
8  Hum.,  599.  No  serious  argument  has  been  sub- 
mitted against  the  propriety  of  the  discharge,  but  the 
point  is  made  that  the  court  should  have  at  the  same 
time  discharged  all  the  jurors,  because  of  the  fact  that 
the  incompetent  juror  had  associated  with  the  residue 
of  the  panel  for  two  days.  No  doubt  the  court  might 
have  discharged  the  entire  jury,  if,  in  the  exercise  of 
his  discretion,  he  had  thought  the  ends  of  justice  re 
quired  such  action :  Griffee  v.  State,  1  Lea,  41.  But 
the  question  is,  whether  the  trial  court  was  compelled 
by  law  to  discharge  the  jury,  without  more,  merely 
because    one   of    the    jury    had    previously   formed    and 
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expressed  an  opinion  adverse  to  the  defendant?  The 
defendant  did  not  object  to  the  other  jurors  because 
of  their  association  with  the  incompetent  juror,  nor 
ask  for  their  discharge,  nor  offer  to  show  that  any- 
thing improper  had  passed  between  them  and  the  dis- 
charged juror.  Upon  principle,  in  the  absence  of  any 
thing  else,  the  mere  association  of  selected  jurors  with 
one  of  their  number  who  had  formed  and  expressed 
an  opinion  as  to  the  guilt  of  the  defendant,  would 
no  more  render  them  incompetent  than  such  associa- 
tion previous  to  the  trial.  And  no  decision  has  been 
cited   holding   otherwise. 

It  has  been  held  by  this  court  that  the  separation 
of  a  juror  from  his  fellows,  unless  satisfactorily  ex- 
plained by  the  prosecution,  is  a  sufficient  ground  for 
a  new  trial:  Hines  v.  State,  8  Hum.,  597.  The  bur- 
den of  proof  is  upon  the  State  to  explain  the  sepa- 
ration, not  upon  the  defendant  to  show  actual  injury, 
and  the  analogy  of  that  class  of  cases  to  the  case 
before  us  has  been  strongly  pressed  upon  the  court. 
But  there    is    no   analogy   between    the   two  cases. 

A  juror  who  separates  from  his  fellows  is  guilty 
of  a  positive  violation  of  his  duty,  and  thereby 
creates  a  prima  facie  case  against  him,  which  requires 
to  be  met  by  countervailing  testimony.  But  jurors 
who  simply  remain,  with  the  delinquent  juror  are 
merely  performing  their  duty,  and  are  not  thereby  put 
in  fault.  The  burden  was,  therefore,  upon  the  de- 
fendant to  show  improper  communications  by  their  as- 
sociate, or  to  establish  some  fact  to  create  a  sus- 
picion   against    them.       Until    a    prima    facie    case    of 
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taint   is   made   out,    there  is   no  necessity  of  explanatory 
evidence. 

A  real  analogy  would  exist  if  the  separated  jury- 
men were  allowed  to  remain  on  the  jury  by  the  de- 
fendant in  the  full  knowledge  of  the  fact  of  separa- 
tion, or  still  better,  if  the  defendant,  .after  the  delin- 
quent juror  was  discharged,  failed  to  except  to  the 
other  jurors  who  had  associated  with  him  subsequent 
to  the  separation,  upon  the  ground  of  such  associa- 
tion. But  these  points  may  be  said  to  have  passed 
into  judgment.  It  is  well  settled  that  if  a  juror, 
incompetent  for  the  reason  that  he-  had  expressed  an 
opinion,  has  been  selected  upon  the  jury,  and  the 
record  fails  to  show  that  the  defendant  had  exhausted 
his  challenges,  the  objection  is  waived  even  in  a  cap- 
ital case :  Presswood  v.  State,  3  Heis.,  468 ;  Holcomb 
V.  StaUy  8  Lea,  420.  The  record  in  this  case  does 
not  show  that  the  defendant  had  exhausted  his  chal- 
lenges. In  Griffee  v.  The  State,  1  Lea,  41,  after  six 
jurors  had  been  selected  and  placed  in  charge  of  an 
officer,  two  of  them  separated  from  their  fellows,  but 
were  brought  back,  and  remained  with  the  others  until 
the  court  met  next  morning.  The  trial  judge  dis- 
charged all  the  jurors,  but  made  an  order  that  the 
four  jurors  who  had  merely  associated  with  the  delin- 
quents should  be  upon  the  panel  for  a  new  jury.  The 
defendant  made  no  objection  to  the  panel,  nor  did  he 
object  to  three  of  the  four  jurors  when  passed  to  him 
by  the  State.  The  court,  however,  of  its  own  motion, 
discharged   these   three  jurors,   and   a  jury    was   selected 

before   the  defendant's   challenges  were  exhausted.      The 
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court  said  by  Judge  Freeman :  "  There  is  no  revers- 
ible error  in  this  question  in  any  aspect  of  it."  In 
Cantrell  v.  StatCf  1  Leg.  Rep.,  193,  it  was  shown,  upon 
a  motion  for  a  new  trial,  by  the  affidavit  of  one  of 
the  defendant's  attorneys,  that  one  Fultz,  a  juror,  when 
asked  in  his  voire  dire  whether  he  had  formed  an 
opinion,  said  that  he  had,  and  believed  defendant  guilty, 
but  that  the  reply  did  not  reach  the  ear  of  his  coun- 
sel until  after  he  had  taken  his  seat.  His  attention 
was  then  called  to  it  by  another  member  of  the  bar, 
and  no  objection  was  made,  Judije  Freeman,  in  de- 
livering the  opinion  of  the  court,  said:  "This  cannot 
aid  defendant.  He  should  have  objected  at  once,  and 
presented  the  facts  to  the  court,  when  the  juryman 
would  have  been  set  aside.  He  cannot  remain  quiet 
under  such  circumstances,  and  "by  his  conduct  accept 
the  juror  after  the  objection  comes  to  his  knowledge, 
especially  when  the  fact  is  known  before  the  jury  is 
made  up  or  trial  commenced,  and  then  have  a  new 
trial  when  the  verdict  is  found  against  him."  Both 
of  these  were  convictions  of  murder,  one  in  the  first 
and  the  other  in  the  second  degree.  The  case  before 
us  clearly  falls  within  the"  principles  settled  by  them. 
The  bill  of  exceptions  sho^ys  that  at  the  close  of 
the  testimony  in  the  cause,  the  defense  stated  that 
N.  J.  Bell,  who  had  been  examined  on  the  part  of  the 
State  a  few  days  before,  would  give  important  evidence 
on  behalf  of  the  defense,  and  asked  the  court  to  give 
them  time  to  get  the  witness  to  the  place.  The  ap- 
plication did  not  show  that  the  witness  had  been  sub- 
j)cenaed,  where   he    was,  or  when    he  could    be  procured, 
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nor  what  the  witness  could  prove.  Of  course  there 
was  no  error  in  the  ruling  of  the  court  upon  such 
a  showing-  In  the  affidavit  of  the  defendant's  attor- 
ney used  upon  the  motion  for  a  new  trial,  it  is  stated 
that  the  attorney  had  himself  permitted  the  witness  to 
leave  the  place  of  trial  and  go  to  Knoxville  upon  his 
promise  to  return  the  next  morning,  under  the  expec- 
tation that  the  trial  would  not  close  as  soon  as  it 
did.  Bell  was  the  conductor  of  the  train  on  which 
the  killing  occurred,  and  proved,  when  examined  by 
the  State,  that  he  had  stepped  off  of  the  cars  before 
the  shooting  occurred,  and  that  alter  the  sheriff  had 
fallen,  he  ordered  the  local  agent  of  the  railroad  com- 
pany at  the  station  to  go  for  a  physician.  After  this, 
he  says,  he  looked  around,  and  saw  pistols  pointed  at 
him  by  men  standinu:  on  the  platform  of  the  smoking 
car,  who  directed  him  to  start  the  tr.iin.  He  told 
the  engineer,  who  was  also  on  the  ground,  to  move 
away  as  quick  as  he  could.  The  witness  then  stepped 
on  the  front,  platform  of  the  smoking  car,  and  went 
in  behind  the  men  who  had  pointed  their  pistols  at 
him.  When  he  got  inside,  the  larger  of  the  men 
presented  his  pistol  At  him,  and  asked  him  if  he  was 
armed.  He  repliftd  that  he  was  not,  and  John  Tay- 
lor told  the  other  not  to  hurt  the  witness  as  he  was 
his  friend.  The  witness  then  details  what  he  saw  and 
heard  thereafter.  During  the  subsequent  conversation, 
but  exactly  at  what  time  is  not  stated,  the  affidavit 
.for  a  new  trial  .undertakes  to  say  that  the  witiiess 
would  depose  that  while  the  brothers  had  their  pistols 
in    their   hands,    Robert  Taylor,    in   the    presence    of  the 
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defendant,  said  that  they  regretted  having  killed  the 
sheriff  and  Conway,  that  they  did  not  intend  so  doing, 
but   the   sheriff  and  Conway   forced   them   to    do    it. 

If  this  alleged  testimony  was  at  all  material,  the 
affidavit  shows  that  the  defendant  failed  to  have  it 
before  the  jury  by  his  own  fault.  But  it  is  clearly 
both  immaterial  and  incompetent.  The  expression  of 
regret  for  a  murder  amounts  to  nothing,  and  Robert 
Taylor's  statement  that  he  was  forced  to  commit  the 
deed  by  the  deceased  is  falsified  by  the  testimony  of 
all  the  witnesses.  The  affidavit  undertakes  to  say 
that  the  conversation  was  a  part  of  the  res  gestce.  But 
this  is  a  mere  conclusion  of  the  draftsman,  and  a  clear 
mistake.  The  deed  had  been  done,  and  the  guilty 
parties  could  not  by  what  they  might  afterwards  say 
make   evidence    for   themselves. 

The  indictment  in  this  case  is  in  the  usual  com- 
mon-law form.  One  of  the  defendant's  counsel  insists 
that  the  indictment  is  insufficient  to  sustain  a  convic- 
tion of  murder  in  the  first  degree.  It  is  well  known 
that  one  of  our  most  distinguished  writers  on  crimi- 
nal law  has  always  maintained  the  view  contended  for, 
and  one  of  the  judges  of  this  court  has  reached  the 
same  conclusion :  Foole  v.  State,  2  Baxt.,  288.  But 
the  weight  of  judicial  authority  is  that  as  the  com- 
mon-law form  of  indictment  included  all  grades  of 
murder,  the  statute  dividing  murder  into  degrees  only 
affects  the  evidence  and  the  punishment,  not  the  forms 
of  pleading :  2  Bish.  Crim.  Prac,  sec.  569,  et  seq,, 
where  the  authorities  are  given,  while  the  learned 
author    dissents    from    them.       In    this    State,     in     the 
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very  act  in  which  the  crime  was  divided  into  grades, 
the  Legislature  expressly  provided  that  the  indictment 
should  be  sufficient  if  the  oflFense  was  charged  or  de- 
scribed according  to  the  common  law,  and  this  pro- 
vision of  the  statute  was  brought  forward  into  the 
Code,  sec.  5119.  This  court,  in  the  first  case  which 
came  before  it  under  the  statute,  where  the  point  was 
distinctly  made  and  argued  with  marked  ability,  held 
that  the  indictment  in  the  common  law  form  was  suffi- 
cient: Mitchell  V.  State,  5  Yer.,  340.  And  the  de- 
cision has  been  repeated  from  time  to  time,  and  uni- 
for.uly  adhered  to.  We  see  no  sufficient  reason  for 
departing    from    the    ruling. 

It  is  contended  that  his  Honor,  the  trial  judge, 
failed  to  tell  the  jury  what  a  conspiracy  was,  and  erred 
in  charging  upon  lying-in- wait  as  an  element  in  mur- 
der in  the  first  degree.  But  the  defendant  was  not 
indicted  for  a  conspiracy,  and  was  indie  tod  for  murder 
in  which  lying- in- wait  may  be  an  element.  If  there 
were  no  lying- in- wait,  the  charge  would  do  no  harm. 
The  second  special  request  only  asks  what  the  judge 
had  already  charged,  that  the  jury  must  find  that  the 
Taylors  '*were  guilty  of  lying-in- wait  to  carry  out 
their  common  purpose  to  kill  any  one  who  should 
oppose  them."  So  of  the  remaining  request  that  if 
the  jury  had  doubts  as  to  whether  the  defendant  was 
guilty  of  one  of  any  two  degrees  of  homicide,  they 
should  find  him  guilty  of  the  less  grade.  For  his 
Honor  had  already  charged  that  the  jury  could  not 
find  the  defendant  guilty  of  any  grade  ot  homicide 
unless   satisfied    that    he    was    guilty    of    that   grade    be- 
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yond  a  reasonable  doubt.  Much  of  the  argument  sub- 
mitted to  us  in  behalf  of  the  prisoner  was  based  upon 
the  idea  of  great  popular  excitement  against  the  pris- 
oner. But  there  was  no  application  for  a  continuance 
on  that  ground^  nor  is  there  any  thing  in  the  record 
indicating  such  a  state  of  aflTairs^  or  tending  in  the 
least  to  show  that  the  trial  was  otherwise  than  fair 
and    impartial. 

There   is   no   error   in  the   record^  and   the  judgment 
roust   be   affirmed. 

Freeman,    J.,    delivered     the     following     dissenting 
opinion  : 

I  am  compelled  to  dissent  from  the  opinion  of  a 
majority  of  the  court  on  one  question.  I  think  the 
panel  should  have  been  discharged,  or  a  new  trial 
granted,  because  of  the  fact,  that  the  juryman  who 
had  formed  and  expressed  an  opinion  against  the  pris- 
oner was  permitted  to  mingle  with  the  jury  probably 
for  several  days,  having  obtained  this  position  by  what 
presents  the  gravest  suspicion  to  my  mind  of  corrupt 
perjury.  This  party  is  shown  to  have  been  so  pre- 
judiced against  the  prisoner  as  to  authorize  his  dis- 
charge on  the  facts  being  presented  to  the  court.  He' 
is  shown  to  have  said  repeatedly  in  substance  that  the 
defendant  should  be  hung  without  law,  judge  or  jury, 
thus  indicating  a  most  emphatic  bias  and  eagerness  to 
see  the  prisoner  punished  regardless  of  and  without 
the  forms  of  law.  I  think  the  refusal  to  consent  to 
the  discharge  unless  all  were  discharged,  sufficiently 
raises  the  question. 
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We  have  held  in  numerous  cases  that  if  the  jury 
are  permitted  to  mingle  with  strangers,  or  they  are 
permitted  access  to  the  jury,  nothing  more  appearing, 
a  new  trial  must  be  had.  The  principle  is,  that 
wherever  there  has  been  opportunity  for  receiving  im- 
proper influence,  the  prisoner  has  a  case  for  a  new 
trial,  until  the  State  shall  show  by  proof  that  no  evil 
influences  has  been  exerted.  The  fact  of  contact  with 
others  is  held  sufficient  and  a  plenary  ground  for  new 
trial,  until  explained  bj  proof  removing  the  presump- 
tion and  inference  of  law  showing  the  jury  had  not 
been   improperly   tampered   with. 

Concede  this  to  be  settled  law,  as  it  is  by  all  our 
•decisions,  then  the  question  is  whether  we  have  a  case 
coming  within  these  established  principles?  As  a  mat- 
ter of  course  the  facts  of  every  case  are  slightly 
variant  in  detail,  but  the  real  inquiry  is,  whether  the 
rule  of  decision  is  difierent  as  applied  to  the  essential 
facts  in  this,  and  in  the  cas6s  to  which  I  have  re- 
ferred. The  principle  is  one  of  public  policy,  in  favor 
of  the  administration  of  justice.  If  the  jury  may 
have  been  tampered  with,  this  unexplained  is  enough 
for   a   new   trial. 

If  the  jury  have  been  seen  to  separate,  or  one  is 
absent  from  the  others  not  in  care  of  his  officer,  or 
in  passing  through  a  crowd  in  one  case,  and  persons 
mingled  with  them  in  that  way,  the  fatal  taint  is 
given,  and  must  be  removed.  This  rule  is  simple 
and  of  easy  application.  It  is  that  the  presump- 
tion of  taint  arises  whenever  an  opportunity  and  ex- 
posure to   danger    of    it  is    shown.       This    presumption 
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must  then  be  removed  by  proof,  or  the  verdict  is  vitiated. 

• 

Now  let  us  apply  this  principle  to  the  case  in  hand. 
We  have  here  a  man  infected,  as  shown,  with  a 
most  definite  and  determined  bias  against  the  defendant^ 
not  simply  having  a  casual  communication  with  the 
jury,  but  he  is  thrown  with  them  in  the  most  inti- 
mate relations — is  privately  with  them  in  their  rooms, 
and  sleeps  with  them  for  night  after  night — how  it 
can  be  said  this  raises  no  presumption  of  taint,  I  am 
unable  to  see,  while  if  the  jury  had  been  passing 
from  the  court-house  to  their  room,  and  he  had  been 
seen  casually  conversing  with  a  member  of  it,  would 
be  hopelessly  infected  until  the  taint  was  removed  by 
proof,  is  more  than  I  am  able  to  see.  A  sanitary 
committee  who  should  require  parties  to  be  quarentined 
and  disinfected  before  mixing  with  their  fellow- citizens, 
who  had  been  in  a  civil  district  or  a  neighboring  vil- 
lage where  an  epidemic  prevailed,  might  be  criticised 
for  over- prudence  in  precaution,  and  be  compelled  to 
justify  their  conduct  on  the  plea  of  danger  to  human 
life  and  the  importance  of  taking  all  precautious 
against  a  dangerous  infection.  But  if  that  same  com- 
mittee were  to  decide  after  this  that  it  made  no  dif- 
ference at  all  if  parties  had  freely  mingled  with,  even 
slept  with,  a  patient  who  had  the  small-pox  fully  de- 
veloped, or  had  been  for  days  in  a  room  with  a  man 
who  had  the  black  vomit,  it  might  possibly  be  that 
no  infection  should  result,  but  the  vindication  of  their 
consistency,  would,  it  strikes  me,  be  a  difficult  problem 
to   be   solved. 

I   think   this   a    parallel    case.       My   brethren    would 
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be  bound,  under  our  decisions,  to  say  this  jury  were 
tainted  if  they  had  mingled  with  the  general  mass  of 
the  community,  where  we  might  assume  there  existed 
in  all  probability  a  sporadic  case  of  prejudice  against 
the  prisoner,  but  when  we  find  them  in  contact 
and  intimate  association  for  days  with  a  party  ac- 
tually proven  to  have  been  virulently  infected  with  a 
determined  bias  against  the  prisoner,  the  theory  of  the 
opinion,  as  I  understand  it,  is  that  this  is  harmless. 
Practically  it  may  be  true  that  no  juryman  has  been 
infected  by  the  noxious  virus,  but  logical  consistency, 
and  a  sound  adherence  to  consistency  in  the  applica- 
tion of  settled  principles  demands  the  same  result  shall 
follow    in    the   one   case    as   the   other. 

It  may  be  argued  the  jury  were  in  charge  of  an 
officer,  and  instructed  not  to  converse  with  any  one 
about  the  case.  But  so  they  are  in  case  of  ming- 
ling with  a  crowd,  or  having  communication  with  oth- 
ers; yet  this  has  never  been  suggested  as  any  cause 
to  change  the  rule.  Can  it  be  that  the  form  in 
which  the  mingling  shall  take  place  can  change  the 
principle  that  if  a  juryman  shall  separate  from  his 
fellows,  or  be  approached  and  spoken  to  from  without, 
the  taint  arises,  but  if  the  man  is  inadvertently  turned 
into  their  private  room,  or  perjures  himself  to  get 
his  opportunity,  and  so  gets  in  by  swearing  lie  had 
expressed  no  opinion,  when  in  fact  he  had,  that  this 
make  no  diflFerence  in  the  two  cas«^s?  My  brethren 
are  compelled  to  assume  the  affirmative  on  their  the- 
ory. I  am  simply  unable  to  see  the  soundness  or 
logical    consistency    of    that   view. 
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The  facts  in  this  case  have^  it  is  true,  elements  of 
difference  from  the  cases  heretofore,  and  therefore  are 
not  precisely  parallel.  But  the  main  element  of  dif- 
ference is^  that  this  presents  a  much  stronger  case  of 
danger  of  infection  from  without  than  our  decided  cases, 
and  therefore  the  demand  is  for  a  more  stringent 
enforcement  of  the  rule  established  for  the  protection 
of  the  purity  of  the  jury  trials.  So  I  see  it — ^and 
assuredly  such  an  element  can  furnish  no  ground  for 
a  relaxation  of  these  rules,  such  relaxation  could  only 
stand  on  the  theory  of  the  more  danger  the  less  pre- 
caution   demanded   to   guard   against   it. 

It  may  be  the  jury  could  have  been  purged  by 
showing  that  no  communication  with  the  prejudiced 
juror  was  had;  it  may  in  fact  be  that  none  was 
had  in  the  case.  But  I  can  but  think  that  logical 
consistency  and  the  unbending  application  of  established 
principles  demands  that  we  should  follow  these  rules 
to  their  legitimate  results,  even  at  the  cost  of  some 
delay  in  meeting  out  justice  to  a  criminal,  be  the 
grade  of  his  crime  what  it  may.  To  make  baste 
slowly,  when  the  law  is  to  be  vindicated,  and  to  be 
sure  its  rules  shall  be  felt  to  be  unbending,  is,  I 
think,    the   soundest   of   policy. 

Frankly  conceding  that  I  may  be  wrong,  and  my 
brethren  right  in  their  views,  I  am  compelled .  to  fol- 
low my  own  judgment,  and  maintain  the  right  as  I 
see   it. 

For  these  reasons,  and  others  that  might  be  given, 
I  think  it  was  the  imperative  duty  of  the  court,  when 
the  juror   was  discharged,   either   to   have   seen   that  the 
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jury  was  purged  from  all  infection  by  an  examination 
conducted  by  him^  aud  if  this  was  not  done^  then  to 
have  discharged  the  entire  panel  and  summoned  a  new 
one,  free  from  an  opportunity  of  being  tainted.  I 
therefore  dissent  on  this  point  from  the  opinion  of 
the    majority   of    my    brethren. 


John  Fj.  Moses,  Chairman,  etc.,  v.  E,  J.  Sanford. 

Damages.  Ferry  cmd  ivharf  landing.  Condemned  for  county  bridge.  Where 
ft  small  part  of  a  strip  of  land  along  a  river  bank  used  as  a  ferry  and 
wharf  landing  is  condemned  for  the  purpose  of  erecting  thereon  the 
pier  of  a  county  bridge  across  the  river,  the  owner  of  the  land  is  en- 
titled to  be  paid  the  v^lue  of  the  land  taken,  and  the  damages  for 
the  injury  to  the  adjoining  land  as  a  wharf  landing,  but  not  to  the 
loss  by  the  depreciation  of  the  profits  of  the  ferry  franchise  by  the 
opening  of  the  bridge;  the  franchise  itself  and  its  exercise  not  being 
impaired  by  the  existence  of  the  pier. 


FKOM    KNOX. 


Appeal   in   error  from  the  Chancery  Court  at  Knox- 
ville.       W.  B.  Staley,  Ch. 

W.    P.    Washburn,    Houk  &  Gibson  and   J.   W. 
Caldwell   for  complainant. 

Henderson  &  J0UROLM9N    and    W.    M.    Baxter 
for  defendant. 
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Cooper,  J.,    delivered   the   opinion   of  the   court. 

The  county  of  Knox  having  built  one  of  the  piers 
of  a  bridge  across  the  Holston  at  Knoxville  upon  the 
land  of  the  defendant,  he  brought  an  action  of  eject- 
ment for  its  recovery,  whereupon  this  bill  was  filed 
to  enjoin  the  action.  The  chancellor,  upon  final  hear- 
ing, perpetually  enjoined  the  defendant  from  prosecuting 
his  action  of  ejectment  at  law,  but  made  a  reference 
to  the  master  to  ascertain  the  value  of  the  land  taken 
for  the  bridge,  and  the  incidental  damages  after  de- 
ducting the  incidental  benefits.  Upon  appeal,  this  court 
nffirmed  the  decree  of  perpetual  injunction,  and  gave 
the  defendant  his  option  to  ascertain  his  damages  for 
the  appropriation  of  the  land  for  public  purposes  either 
in  this  suit,  or  at  law:  ^fofies  v.  Sanford,  2  Lea,  655. 
It  was  thereupon  ordered  by  this  court  that  the  cause 
be  remanded  "to  ascertain  the  value  of  the  land  ap- 
propriated for  bridge  purposes,  if  the  respondent  elect 
to  adopt  that  method  of  ascertaining  the  value  of  the 
land."  The  defendant  having  so  elected,  the  master 
reported  the  value  of  the  land  to  be  $11^.55,  and  the 
incidental  damages  exclusive  of  the  ferry  privileges  at 
$250,  and  with  those  privileges  at  $2,186.45.  The  de- 
fendant excepted  to  the  valuation  of  the  land  at 
$113.55.  The  chancellor  disallowed  the  exception,  and 
gave  the  defendant  a  decree  for  the  sum  of  $113.55, 
charging  the  county  with  all  the  costs  except  the  costs 
of  two  useless  depositions  taken  by  defendant,  which 
he  ordered  the  defendant  to  pay.  The  Referees  have 
reported    that   in    addition    to    the    actual    value    of    the 
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land  as  given  by  the  chancellor  the  defendant  be  also 
allowed  $250  as  found  by  the  master  for  incidental 
damages,  and  that  the  costs  be  equally  divided  between 
the   litigants.       Both    parties   have   excepted. 

By  the  Constitution  it  is  provided  that  no  man's 
property  shall  be  taken,  or  applied  to  public  use,  with- 
out just  compensation  being  made  therefor:  Const., 
Art.,  1,  sec.  21.  And  the  statute  which  points  out 
the  mode  of  assessing  damages  for  property  so  taken, 
says:  "In  estimating  the  damages,  the  jury  shall  give 
the  value  of  the  land  without  deduction,  but  incidental 
benefits,  which  may  result  to  the  owner  by  reason  of 
the  proposed  improvement,  may  be  taken  iutu  consid- 
eration in  estimating  the  incidental  damages."  The 
statute,  in  effect,  embodies  the  substance  of  the  de- 
cision of  this  court  in  Woodfolk  v.  Nashville  &  Chat- 
tanooga Railroad  Company,  2  Swan,  422.  It  was  there 
held  that  where  the  Legislature,  in  the  exercise  of  the  ' 
power  conferred  by  the  Constitution,  authorized  the  ap- 
propriation of  private  property  to  public  use,  it  cannot 
deprive  the  owner  of  the  "just  compensation "  for  his 
property  provided  by  the  Constitution.  That  compen- 
sation consists  of  the  value  of  the  property,  assessed 
by  a  competent  tribunal,  to  be  paid  in  money.  The 
measure  of  compensation  would  be  the  fair  cash  value 
of  the  land,  if  the  owner  were  willing  to  sell,  and 
the  company  desired  to  buy  that  particular  quantity, 
at  that  place  and  in  that  form.  The  Legislature  might, 
however,  make  any  regulations  it  thought  right  and 
proper  lor  an  account  or  estimate  of  incidental  loss  or 
damage,   and    authorize    tiie    incidental    benefits   and   ad- 


734  KNOXVILLE : 


Moses  V,  8anford. 


vantages  to  be  set  off  against  the  damage.  The  statute 
has  been  construed  to  be  in  harmony  with  •  the  de- 
cision :  Paducah  &  Memphis  Railroad  Company  v.  iSito- 
'oall,  12  Heie.,  1 ;  Mississippi  Railway  Company  v.  Mo 
Donald,    12   Heis.,   54. 

The  proof  shows  that  the  defendant  owns  a  narrow 
strip  of  land  on  the  banks  of  the  Holston  river,  about 
1200  feet  in  length  and  perhaps  90  feet  in  width,  the 
value  of  which  consists  almost  entirely  in  its  ferry  and 
wharf  privileges.  Two-thirds  of  the  strip  in  length 
18  used  for  a  wharf  landing,  and  there  is  a  ferry 
landing  about  125  yards  from  that  part  of  the  land 
occupied  by  the  bridge  pier.  The  pier  takes  about 
26  feet  frontage  near  the  middle  of  the  strip,  and  at 
a  point  where  the  bank  of  the  river  was  too  steep 
to  be  used.  The  actual  value  of  the  land  taken  does 
not  exceed  the  amount  found  by  the  master,  and  this 
sum  was  properly  allowed.  There  is  proof  tending  to 
show  that  the  land  immediately  below  the  pier  is  in- 
cidentally depreciated  for  wharfage  purposes  by  reason 
of  the  fact  that  rafts  and  flat-boats  are  compelled  to 
go  so  far  out  in  the  stream  because  of  the  pier  that 
they  cannot  readily  be  brought  to  land  just  below 
it.  The  testimony  shows  that  the  incidental  damage 
thus  occasioned  is  assessed  at  §250,  and,  as  there  are 
no  incidental  benefits  to  the  laud  arising  from  the 
erection  of  the  bridge  not  common  to  all  other  lands 
in  the  vicinity,  this  sum  ought  also  to  be  allowed  the 
defendant.  The  chancellor  thought  that  the  order  of 
this  court  limited  the  reference  to  the  value  of  the 
land,   but   the   opinion    of  the   court   shows  that  the  de- 
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fendant  was  to  have  the  option  to  ascertain  his  dam- 
ages for  the  appropriation  of  the  land  either  in  this 
suit,  or  at  law,  and  the  words  "value  of  the  land" 
as  used  in  the  order,  was  not  intended  to  limit  the 
damages.  They  were  used  in  the  sense  of  compensa- 
tion   for   the   land    under   the   statute. 

The   defendant   insists,    however,   that   he   is  also  en- 
titled   to   damage?    for   injury  to    his   ferry    privileges  by 
the   erection    of   the    ))ridge.       The-    ferry    landing   was 
about  125  yards  from  the  pier,  and  the  defendant  himself 
testifies,  as  do  all  the  witnesses  who  speak  on  the 'subject, 
that   "the   ferry    was   not   injured''   by    the   pier   of  the 
bridge.       That    is    to   -say,    the    ferry   landing   and   the 
ferry    franchise    remained    precisely   as    before,  not  in  the 
least   affected    by    the    fact    that   26    feet    of   the  defend- 
ant's  strip  of  land,    125    yards   from    the   ferry    landing,' 
were  appropriated    to   the   public    use,   and     the    pier   of 
a   bridge   erected    thereon.       The   defendant's  ferry  fran- 
chise,   and   the   exercise    of  it   by   the    running   of  boats 
across   the  river,    and  landing  them  at  the  usual  landing 
places,   remained    unimpaired.      The   profits  of  the  ferry 
franchise   were,     however,     destroyed,     not    by   the   con- 
demnation of    the    land    or    the    existence    of    a   bridge 
pier   erected   thereon,    but    by   the  opening  of  the  bridge 
for   travel   across   the   river.       The   land    and  the  use  of 
it   for   ferry    purposes   were   not   affected,    but    the    value 
of  the  ferry  franchise  was  depreciated  by  the  new  mode 
of  travel    created    for   the   citizens   by  the  proper  public 
authority.       And    the    question    is    narrowed    down    to 
this,   is   the   loss   of  the   profits   of  a    franchise   an    inci- 
dental  damage   within    the  meaning  of  the  statute,  when 
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the  exercise  of  that  franchise,  as  well  as  the  franchise 
itself,  is  not  impaired  by  the  condemnation  of  the 
property    to  public    use,   or  the  existence  of  the  pier? 

If  a   third    person   owned    a  ferry  franchise  exercised 
upon   land    either   above   or   below  the  land    condemned, 
it   is   clear    that    he    could    not   claim    damages    by    the 
condemnation,    or   the    new  mode  of  transit.      If  the  de- 
fendant  exercised    his    franchise   on   another  lot  than  the 
land    condemned,    it    is   equally    conceded    he    would    be 
without   remedy.       The   argument    is   that   the  mere  fact 
of    the    exercise    of    the     franchise    by     using    a     part 
of  the    lot   of    land     condemned     as   a    landing,    the   use 
being   in    no    wise    affected    by   the   condemnation,  makes 
a   difference   and    gives   the    right    to    damages.       But   it 
was   expressly   held    in    Woodfolk    v.    Railroad    Company, 
'ut   supra,    that   the    incidental     benefit    or    injury    to  the 
party,     whose    laud    was    taken    by    the    projected    im- 
provement,  common    to   all    his  ,n<-ighbors,  would  not  be 
an    element   of    incidental     loss    or    advantage.       For   it 
would    be    unjust   to    compensate    him    for  the  one,  or  to 
cliarge    him   with    the   other,    when   no  account    is   taken 
of  such    incidental    benefits   and    injuries   with    other  cit- 
izens  who    receive    or    feel    them    equally    with    himself, 
but    whose    lands    do    not    chance    to    be   taken.       And, 
therefore,   says   Judge   Cooley,    "In  making  the  estimate 
of  damages,   there    must    be   excluded  from  consideration 
those    benefits    which    the   owner    receives   only   in    com- 
mon, with  the   community    at     large    in    consequence    of 
his   ownership  of    other    property,   and   also   those   inci- 
dental injuries  to  other  property  such  as  would  not  give 
to   other   persons   a   right  to   compensation,  while  allow- 
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ing  those  which  directly  affect  the  value  of  the  re- 
mainder of  the  land  not  taken":  Const.  Lim.,  710. 
A  franchise,  although  exercised  upon  the  land,  is 
*' other  property"  within  the  rule,  if  the  exercise  of 
th^  business  be  not  affected  by  the  condemnation.  For, 
says  the  same  author,  "No  one  has  a  vested  right  to 
be  protected  against  consequential  injuries  arising  from 
a  proper  exercise  of  public  powers.  The  construction 
of  a  new  way,  or  the  discontinuance  of  an  old  one 
may  very  seriously  affect  the  value  of  adjacent  prop- 
erty, but  in  neither  case  can  the  parties,  whose  in- 
terests may  be  injuriously  affected  enjoin  the  act,  or 
claim  compensation  from  the  public":  Const.  Lim., 
481.  The  injury  in  the  case  before  us  was  not  by  the 
erection  on  the  condemned  land,  but  by  the  opening 
of  a  new  way  by  the  county  court,  the  proper  public 
authority.  It  is  damnum  absque  injuria,  and  must  be 
borne  accordingly. 

A  decree  will  be  entered  accordingly  for  the  two 
sums  reported  by  the  Referees,  with  interest  from  the 
date   of   the   master's   report,   and   all   the   costs    of   the 

cause,   in   favor   of  the   defendant   against   the   county. 
47— VOL.  11 
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R.  D.  Smith,  Ex'r,  et  al.  v.  A.  D.  Taylor  d   aL 

1.  Equity  op  Redemption.     Levy  of  exendum.    The  equity  of  redemp- 

tion of  a  judgment  debtor  in  land  Bold  by  execution  is  not  leviable 
by  another  execution  against  the  person  to  whom  he  has  conveyed 
hip  interest  in  the  land,  nor  will  the  redemption  or  purchase  of  the 
land  by  the  grantee  after  the  second  levy  and  sale  relate  back  so 
as  to  give  the  purchaser  at  the  second  execution  sale  a  good  title. 

2.  Chancery  Jurisdiction.    To  set  aside  ike  satisfaetion  of  judgment    Equi- 

ty had  original  jurisdiction  to  set  aside  the  satisfaction  of  judg- 
ments where  no  title  was  acquired  by  the  judgment-creditor  to  land 
bought  at  an  execution  sale  under  the  judgment,  which  is  not  effected 
by  the  creation  of  a  statutory  remedy,  and  having  jurisdiction  for 
this  purpose,  the  court  will  sell  the  land  for  the  satisfaction  of  the 
revived  debt. 

3.  Chancery  Pleadings  and  Practice.    Salf  of  land  in  bar  of  redemptifm. 

A  complainant  entitled  to  sale  of  his  debtor's  land  in  satisfaction  of  a 
debt,  who  asks  in  his  bill  for  a  sale  of  the  land  in  bar  of  redemption, 
is  entitled  to  have  the  land  sold,  in  pursuance  of  the  provisions  of 
the  statute,  on  time,  free  from  the  equity  of  redemption. 
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Appeal  from  the  Chancery  Court  at  Chattanooga. 
W.  M.  Bradford,  Ch. 

N.  H.  Burt   for  complainants. 

DoDSON   &   Moon   for   defendants. 

Cooper,  J.,  delivered   the   opinion   of  the  court. 

The  principal  object  of  this  bill  is  to  recover  a  lot 
of  land  in  the  city  of  Chattanooga,  the  title  of  both 
parties   being  derived  from  the  defendant,  A.  D.  Taylor. 
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On  January  24,  1877,  Nassauer  &  Lowenthal  re- 
covered a  judgment  before  a  justice  of  the  peace  against 
Al.  D.  Taylor  for  J45.1C  and  cost%  which  was  stayed 
by  Sallie  R.  Taylor,  the  debtor's  daughter.  On  Jan- 
uary 31,  1878,  an  execution  issued  upon  this  judg- 
ment was  levied  upon  the  lot  in  controversy  ns  the 
property  of  A.  D.  Taylor.  The  papers  in  the  cause 
were  then  returned  into  the  circuit  court,  the  hind  con- 
demned, and  an  order  of  sale  issued,  under  which  on 
July  8,  187s,  the  land  was  8old  to  Nassauer  &  Low- 
enthal at  the  price  of  $65.  _  On  September  2,  lcS80, 
Nassauer  &  Lowenthal,  for  value  received,  assign  in 
writing  on  the  execution  docket  of  the  court  to  Sallie 
R.  Whitesides,  "all  the  right,,  title,  cL.ini  and  interest '* 
in  the  above  described  property,  vested  in  them  by  vir- 
tue of  the  sale.  On  September  8,  1880,  the  sheriff  ac- 
knowledged the  execution  of  a  deed  of  the  land  to 
Nassauer  &  Lowenthal,  the  deed  beinc:  dated  tlie  —  dav 
of  August,  1880.  After  the  sheriff's  conveyance  to 
them,  Nassauer  &  Lowenthal  conveyed  the  lot  by  deed 
to  Sallie  R.  Whitesides,  formerly  Taylor,  she  having 
intermarried  with  the  defendant,  Vernon  S.  Whitesides. 
Previously,  on  August  27,  1878,  A.  D.  Taylor,  for 
value  received,  conveved  the  lot  in  fee  to  his  daujrliter, 
Sallie  R.  Whitesides,  to  her  sole  and  separate  u«e, 
with  power  to  dispose  of  fc^aid  lot  ns  a  fe7)ie  sole.  He 
warranted  the  title  to  the  lot  against  all  claims  what- 
soever exce|)t  the  claim  of  Na-^siuer  &  Lo\venthaI,  und 
another    attachment    claim    not    necessary    to    ho    noticed. 

On  August    14,   1877,   the  complainants,    as    executors 
of    F.  G.  Smith,   deceased,  recovered    a  judanient    be'ore 
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a  justice  of  the  peace  against  J.  P.  Hodges  and  A.  D. 
Taylor,  which  was  also  stayed  by  Sallie  p  R.  Taylor* 
now  Whitesides,  the  judgment  having^  been  revived 
against  the  husband.  An  execution  issued  upon  this 
judgment  was  levied  January  15,  1879,  on  the  lot  in 
controversy,  as  the  property  of  Sallie  R.  Whitesides. 
The  land  was  regularly  condemned  and  sold  under  an 
order  of  sale  from  the  circuit  court  on  June  9,  1879, 
and  bought  by  the  complainants  at  the  price  of  $305.4-3. 
And  in  November,  1881,  the  sheriff  made  them  a  deed 
accordingly. 

The    title    of    the    purchaser   of    land    sold    by    virtue 
of   the   levy   of    a   justice's    execution    and   an    order  of 
sale   thereon,    relates  to   tjie   date   of    the    levy :     Parker 
V.    Swan,    1    Hum.,    80.      And    the   levy   of   an    execu- 
tion  only  reaches   the  legal  title  of   the  judgment  debt- 
ors  in    the    land,    not    an    equitable    interest:     BirdwtU 
V.   Coin,    1    Cold.,   302.       On   January    15,    1879,    when 
the   execution   of    the    complainants   was    levied    on    the 
lot   as    the    property   of    Sallie    R.    Whitesides,    the    lot 
had  been   sold  under  the  execution  of  Nassauer   &  Low* 
eathal   as   the   property   of   A.   D.   Taylor,   to   whom   it 
did    in    fact    belong   at    the    date   of    the   levy   of    their 
execution,   as   well    as    at    the    date   of    the   sale   there- 
under   to    them.       Upon    the    sale   of    a    debtor's   land 
under    execution,    the    whole    equitable    estate    of    the 
debtor   is  vested   in   the    purchaser,    with    the    right    to 
call   for  the   legal   title,  and   the    only   right   lefl  in  the 
debtor    is    to     repurchase     by    redemption:      Mabry    v. 
ChurchweUy    6    Heis.,    417.         If    he    fail     to     redeem 
within   the  time  allowed   by  law,  all  his  right  is  at  an 
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end,  and  the  title  of  the  purchaser,  as  between  him 
and   the   debtor,   becomes  absolute:     lieynolda  v.  Bakery 

6  Cold.,  227.  The  sale  alone  gave  the  purchaser  a 
right  to  the  after-accruing  rents,  which  has  not  been 
changed  by  statute  if  the  land  be  not  redeemed: 
Kannon   v.  Pillow,   7    Hum.,  281;     Wright    v.   Williams, 

7  Lea.,  700.  The  deed  of  the  sheriff  to  Nassauer  & 
Lowenthal  would  relate  to  the  date  of  their  levy: 
Wood  V.  Turner,  7  Hum.,  517.  Obviously,  therefore, 
if  there  be  nothing  else  in  the  case,  at  the  date  of 
the  complainant's  levy  upon  the  lot  as  the  property 
of  Sallie  R.  Whitesides,  the  equitable  estate  in  the 
lot  was  in  Nassauer  &  Lowenthal  with  the  right  to 
demand  from  the  sheriff  a  conveyance  of  the  legal 
title,  and  Sallie  R.  Whitesides,  under  the  conveyance 
from  her  father,  had  only  an  equity  of  redemp- 
tion, which  could  not  be  reached  by  execution:  Hurt 
V.  Reeves,  5  Hayw.,  50.  And  even  if  the  neked 
legal  title  remained  in  A.  D.  Taylor,  and  passed  by 
his  conveyance  to  the  daughter,  the  interest  of  the 
latter  was  not  such  as  could  he  levied  on  by  execu- 
tion :  Thomas  v.  Walker,  6  Hum.,  93 ;  Henderson  v. 
Hill,   9   Lea,   25. 

The  argument  of  the  learned  counsel  of  the  com- 
plainants is  that  Sallie  R.  Whitesidt^s,  at  the  date  of 
the  levy  of  his  clients,  had  the  legal  title  with  the 
right  of  redemption,  and  that  such  an  interest  was 
leviable.  But  the  law,  as  we  have  seen,  is  clearly 
otherwise.  If  A.  D.  Taylor  had  made  no  couv^eyance 
to  his  daughter,  it  would  scarcely  be  contended  that 
his    interest    could    again    be    levied    on    by  execution. 
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And,  of  course,  he  could  not  convey  to  his  daughter 
any  other  title  or  interest  than  he  himself  had.  A 
deed,  under  our  system  of  conveyancing,  passes  only 
such    interest   in    the    land   as    the   grantor    had. 

It  is  further  argued  that  Sallie  R.  Whitesides,  under 
the  deed  from  her  father,  assumed  to  discharge  or 
extinguish  the  claim  of  Navssauer  &  Lowenthal,  and 
that  having  done  so  the  legal  title  was  cleared  of  the 
encumbnnce.  But  the  claim  ot  Nassauer  &  Lowen- 
thal formed  no  part  of  the  recited  consideration  of 
the  deed  from  father  to  daughter.  The  father  simply 
declined  to  warrant  against  it.  And  if  we  treat  the 
contract  between  the  daughter  and  Nassauer  &  Low- 
enthal, evidenced  by  the  transfer  of  Si'ptember  2,  1880, 
and  subsequent  conveyance  by  them  to  her  of  the  land, 
as  a  virtual  redemption,  the  deed  would  not  relate 
back  to  the  date  ot  the  levy  of  the  complainant's 
execution  so  as  to  vest  her  with  a  leviable  title  as  of 
that  date.  Nor  does  the  alter  required  title  inure  to 
the  benefit  of  the  purchaser  at  the  execution  sale,  for 
there  is  no  warranty  in  such  a  case  to  create  an  es- 
top})el :  Henderson  v.  Overton,  2  Yer.,  397 ;  Pratt  v. 
Phillips,    1    Sneed,  543. 

It  is  also  said  that  a  sheriff's  deed  was  necessary 
to  carry  the  legal  title  to  Nassauer  &  Lowenthal,  and 
that  the  title  was  not  perfected  until  registration.  The 
deed  was  indispensable  to  pass  the  legal  title,  but  the 
registration  laws  have  no  application  to  judicial  sales, 
and  the  deed  need  not  be  registered:  Droomgoole  v. 
Spence,  1  Memph.  L.  J.,  159;  F^oyd  v.  Goodwin,  8 
Yer.,  483;     Attorney- General   v.  Day,    1    Ves.,  218.      It 
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must  be  borne  in  mind  moreover  that  it  is  only  against 
the  creditors  of  the  grantor,  not  of  the  grantee,  that 
registration  is  important.  Ocoee  Bank-  v.  Nelson,  1 
Cold.,  193.  And  the  execution  of  the  sheriff's  deed 
is  of  no  importance,  for  the  complainant's  judgment- 
debtor  had,  as  we  have  seen,  no  leviable  interest  in 
the  lot  at  the  date  of  the  complainant's  levy.  Nor 
is  the  deed  important  to  show  an  outstanding  title,  for 
the  complainants  must  recover  on  the  strength  of  their 
own  title.  They  show  neither  a  legal  title  nor  such 
an  equity  as  entitles  them  to  divest  the  defendant  of 
her  legal  title.  They  acquired  nothing  by  their  pur- 
chase, and  cannot  maintain  the  bill  on  any  right  then 
acquired. 

The  bill  asks,  in  the  event  the  principal  relief  is 
refused,  that  the  satisfaction  of  the  complainants'  judg- 
ment be  set  aside,  and  that  the  lot  be  subjected  to 
the  satisfaction  of  the  debt  by  sale,  free  from  the 
equity  of  redemption.  The  defendants  put  in  a  gen- 
eral demurrer  to  the  whole  bill  a«^signing  as  causes 
that  the  remedy  was  by  action  of  ejectment  at  law, 
and  that  the  action  should  have  been  brought  by  the 
heirs,  not  the  executors  of  F.  G.  Smith.  This  demurrer 
was  properly  overruled,  equity  now  having  jurisdiction 
of  an  action  of  ejectment,  and  the  title  to  both  the 
land  and  the  judgment,  if  any,  being  in  the  complain- 
ants. In  their  answer  the  defendants  deny  that  the 
complainants  are  entitled  to  the  alternative  relief  sought, 
because  the  statute  prescribed  the  mode  in  which  the 
satisfaction  of  the  judgment  may  be  set  aside,  which 
must   be   pursued.      But   it  is  well   settled   in   this  State 
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that  equity  had  original  juriBdiction  to  set  aside  the 
aatisfaction  of  jadgments  in  cases  of  this  character, 
where  no  title*  was  required  by  the  sale,  and  that  the 
jurisdiction  is  not  taken  away  by  the  creation  of  a 
statutory  remedy :  Henry  v.  Keyes,  6  Sneed,  488 ;  Neal 
V.  Read,  7  Baxt.,  333,  338 ;  Hayes  v.  Cartwrigkt,  6  Lea, 
141.  And  having  jurisdiction  for  thid  purpose  will  grant 
complete  relief  by  selling  the  land  in  satisfaction  of 
the  revived  judgment:  Smith  v.  Hinson,  4  Heis.  250; 
Hoyal  V.  Bryson,  6  Heisk.,  139.  The  bill  asks  for  a 
sale  in  bar  of  redemption,  and  the  complainant  is  en- 
titled to  a  sale  accordingly  upon  a  credit  of  not  less 
than  six  months  nor  more  than  two  years :  O^ba  v. 
PaUen,   2   Lea,   180. 

The  chancellor's  decree  will  be  reversed,  and  a  de- 
cree rendered  here  in  accordance  with  this  opinion 
The  land  will  be  sold  on  a  credit  of  twelve  months, 
free  from  any  equity  of  redemption,  in  satisfaction  of 
the  complainant's  judgment,  interest  and  costs,  and  cost, 
of  this  cause. 
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ABANDONMENT. 

See  HOMKSTEAD. 

ACTIONS. 

See  Limitations,  Statute  of. 

ADMIN  ISTR  ATI.ON. 
See  Limitations. 

Insolvent  estcUe-.  Partnership.  Individual  and  joint  credilorH.  Priority.  In 
the  administration  of  an  insolvent  estate  the  separate  creditors  are 
entitkd  to  priority  of  satisfaction  out  of  the  individual  property, 
and  the  joint  creditors  of  a  firm  of  which  he  is  a  member  out  of  the 
partnership  property ;  but  if,  after  the  dissolution  of  the  firm,  the 
deceased  had  executed  as  an  individual  the  note  of  the  firm  given 
in  li(iuidation  of  a  partnership  debt,  the  holder  of  tlie  note  is  entitled 
to  file  it  against  the  estate,  and  participate  in  the  distribution  of  the 
individual  luisets.      Fowlke^  v.  Boirers,  144. 

ADMINISTRATOR 

See  Pleadincjs  and  Practice;  Limitations;  Exempt  Pboperty. 

AGENT. 

See  (  'hancery  Pleadings  and  Practice. 

AMENDMENT. 

See  Pleadin(js  and  Practice. 

APPEAL. 

See  Chancery  Pleadings  and  Practice;  Sale  of  Land;  Plead- 
ings AND  Practice. 

ASSESSMENT. 
See  Taxation. 

ASSURANCE  OF  TITLE. 
See  Conveyance. 
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ATTACHMENT. 

See  Pleadings  and  Practice;  Sheriff. 

ATTORNEYS. 

See  Criminal  Law. 

1.  Service  on  jury,  A  penon  who  has  license  as  an  attorney,  but  who  does 
not  follow  the  business  of  the  profession  of  law  as  his  avocation  or 
calling,  is  not  exempt  from  serving  on  the  jury.  Wheatiey  v.  StaUy 
262. 

2.  CoTUributxjry  negligence  of  client.  Where  an  attorney  n^ligently  fails, 
in  violation  of  express  instructions  from  his  client,  to  issue  execution 
upon  a  judgment,  he  in  liable  in  any  event  for  nominal  damages, 
and  if  the  judgment  could  have  been  collected  by  execution,  and  is 
afterwards  lost  through  the  insolvency  of  the  debtor,  he  is  liable  for 
the  full  amount  of  the  judgment;  but  if  the  client  discharges  the 
negligent  attorney,  and  the  judgment  could  then  have  been  collected 
by  execution,  which  the  client  negligently  fails  to  have  issued,  and 
the  debtors  afterward  become  insolvent,  the  attorney  is  liable  only  for 
nominal  damages,  the  negligence  of  the  client  being  the  proximate 
cause  of  the  loss.     Read  v.  BaUerson,  430. 

ATTORNEY'S  LIEN. 

See  Chancery  Pleadings  and  Practice. 

BAILMENT. 

1.  Umge  of  trade.  Evidence.  It  is  competent  to  show  the  usage  of 
trade  to  qualify  a^bailee'a  liability.  ---r^        ^''^'  ^1^ 

2.  Bailee.  Liability.  A  person  to  whom  cotton  is  delivered  to  be  ginned 
will  be  held,  as  bail<^e,  to  ordinary  diligence  only.  KdUm  v.  Ta}^ 
&  Co.,  264. 

BANK  OF  TENNESSEE. 
SeeTAZBs. 

BILLS  AND  NOTES. 

Escrow.  Promissory  note.  A  promissory  note  may  be  delivered  by  the 
maker  to  the  payee  upon  condition,  or  as  an  escrow.  Alexander  v. 
Wilkes,   221. 

BONDS. 

See  Corporation,  Municipal;  Pleadings  and  Practice. 

To  what  extent  not  binding.  The  provisions  of  a  bond  executed  in  the  pro- 
gress of  a  cause  beyond  the  requirements  of  the  law  or  the  fiat  of  the 
judge  are  not  binding.     Enochs  v.  TTifawj,  228. 
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BOND,  APPEAL. 
See  Damages. 

Costs.  Surety.  A  surety  to  a  bond  for  damages  and  costs  given  as  re- 
quired by  law  upon  appeal  to  this  court  by  the  defendant  in  a  chan- 
cery cai*e,  is  only  liable  for  the  costs  incident  to  the  appeal  and  not 
for  the  costs  of  the  court  below.     Denton  v.  Woods^  505. 

BOND,  ATTACHMENT. 

See  Pleadings  and  Practice. 

BOND,  INJUNCTION. 

See  Limitations,  Statute  of. 

BOND,  OFFICIAL. 
See  Homestead. 

BOND,  KECEIVER. 

See  Chancery  Pleadings  and  Practice. 

BUYER  AND  SELLER. 
See  Fraud. 

CARRIER. 

Charges.  Lien.  Replevin.  An  officer  levied  an  execution  upon  goods 
which  had  been  stopped  in  trarisitu.  He  paid  the  carrier  the  charges 
on  the  goods.  Consignors  brought  an  action  of  replevin.  To  defeat 
the  action,  the  court  was  requested  to  charge  that  if  the  constable 
paid  freight  on  the  goods  levied  on,  that  plaintiff  could  not  replevy 
the  goods  until  he  had  paid  said  charges  to  the  officer.  This  was  re- 
fused by  the  court,  and  correctly.  There  was  no  demand  for  charges, 
nor  the  fact  disclosed  that  there  were  any.  He  did  not  place  his  right 
to  retain  possession  upon  the  ground  of  the  carrier's  lien.  Keep  Man- 
u/aduTtng  Co.  v.  Moore.j  285. 

CERTIFICATE. 

See  Judgment  of  Foreign  State;  Conveyance. 
CHANCERY  COURT. 

See  Corporations,  Municipal. 

CHANCERY  COURT  JURISDICTION. 

1.  To  9U  aside  the  satisfaetion  of  jvdgment.   Equity  had  original  jurisdic- 
tion to  set  aside  the  satisfaction  of  judgments  where  no  title  wa«  ac- 
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quired  by  the  judgment-creditor  to  land  bought  at  an  execution  sale 
under  the  judgment,  which  is  not  effected  by  the  creation  of  a  statu- 
tory remedy,  and  having  jurisdiction  for  this  purpose,  the  court  will 
sell  the  land  for  the  satisfaction  of  the  revived  debt.  Smiih  v.  Tay- 
lor, 738. 

2.  County  Surveyor.  Action  on  official  bond.  Chancery  court  has  juris- 
diction of  an  action  against  a  county  surveyor,  on  his  oflicial  bond, 
for  failure  proi)erly  to  survey  land  sold  by  the  acre :  and  where  such 
bill  lis  brought  by  the  vendor,  against  whom  the  mistake  was  made, 
he  may  recover  the  fees  paid  by  him  for  the  erroneous  survey,  anv 
costs  incurred  in  the  assertion  of  his  rights  ag^inRt  the  vendee,  and 
if  the  excess  l)evond  the  number  of  acres  intended  to  have  been  sold 
has  bt»en  lost,  aemble,  he  may  recover,  also,  the  value  of  such  excess. 
JStoie  V  Keller,  399. 

3.  Ejectment.  By  the  act  of  1877,  ch.  97,  the  chancery  court  has  the  same 
jurisdiction  as  the  circuit  court  in  all  case^  of  ejectment  for  land. 
The  fact  that  the  land  is  of  less  value  than  fifty  dollars  does  not 
deprive  the  chancery  court  of  jurisdiction.     Fraiier  v  Broirning,  253* 

4.  Unliffitulated  dftmaffci.  An  officer  to  satisfy  an  execution  levied  upon 
some  wheat,  a  K»//K'r.Wcas  from  the  circuit  court  issued.  The  clerk 
took  insufiicient  bond ;  wheat  was  releiuvd  by  tlie  officer,  and  dis- 
posed of  by  the  debtor,  who  was  insolvent.  Upon  bill  in  chancery 
court  to  hohl  the  clerk  and  sureties  upon  his  official  bond  liable  for 
the  value  of  the  wheat,  upon  demurrer  for  want  of  jurisdiction  in 
the  chancery  court.  Held:  That  the  action  was  not  for  "  unliqui- 
dated da^nages,"  and  that  the  chancery  court  had  jurisdiction.  Glenn 
V,  Moore,  256. 

5.  Qnardian  and  Ward,  Non-rt'nidentn.  The  chancery  court  of  the  di.strict 
in  which  a  guardian  has  been  appointed  for  infants,  has  juris<lic- 
tion  u|)on  the  application  of  the  guardian,  to  break  into  the  prin- 
cipal of  the  estate  of  the  infants  for  their  benefit,  where  the  estate 
whether  consisting  of  realty  or  personalty,  is  placed  under  the  con- 
trol of  the  court,  although  the  guardian  and  wards  are  non-residents 
of  the  State,  and  the  latter  made  defendants  by  publication.  Hart 
V,  Czapfki,  151. 

6.  Partjiership,  Resident  and  non-resident  partners.  The  chancery  court  of 
a  county  in  which  a  partnership  was  formed  and  conducted  has 
jurisdiction,  by  statute,  of  a  suit  by  a  resident  partner  against  a 
non-resident  partner  for  a  partnership  settlement,  or  to  ascertain  a 
debt  growing  out  of  the  partnership  transactions,  and  to  issue  to 
other  counties  attachments,  injunctions  or  other  necessary  process. 
WelU  V.  Colliw<,  213. 

7.  Same.  Same.  If,  in  addition,  the  object  of  the  bill  be  to  attach  a 
judgment  recovered  by   the  non-resident  defendant  pgainst  a  third 
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person,  and  to  have  the  benefit  of  any  recovery  in  a  suit  commenced 
by  him  in  the  chancery  court  of  another  county  for  the  collection  of 
the  judgment,  the  object  may  be  attained  by  impounding  the  re- 
covery, without  interfering  with  the  prosecution  of  the  suit,  but  if 
the  injunction  sued  out  be  broader  than  it  ought  to  be,  it  would  not 
effect  the  jurisdiction  of  the  court  granting  it,  being  subject  to  be 
modified  on  motion.     Id. 

CHANCERY  PLEADINGS  AND  PRACTICE. 

1.  Upon  remand  from  Supreme  Court.  Upon  the  hearing  of  a  case  in  the 
Supreme  Court  upon  exceptions  to  a  report,  and  an  order  is  made  re- 
manding cause  to  complete  account,  no  additional  proof  can  be  taken 
upon  the  items  of  the  account  passed  upon  by  the  court  without  a  ref- 
erence of  the  question  is  ordered  or  permission  to  further  inquire  as 
to  the  disputed  point.     Brown  v.  Brown,  698. 

2.  Amendment.  Limitation.  A  misdescription  of  the  suit  in  which  the  er- 
roneous survey  was  made  is  immaterial,  and  where  the  bill  contain- 
ing  such  misdescription  was  brought  within  six  years  from  the  sur- 
vey, an  amendment  properly  giving  the  title  and  purpose  of  the  suit 
made  more  than  six  years  after  the  survey,  relates  to  the  filing  of 
the  bill,  and  the  action  is  not  barred.    State  v.  Keller^  399. 

3.  Miatake.  Excess.  Where  in  a  sale  by  the  acre  there  is,  by  mistake, 
a  substantial  surplus  above  that  intended  to  be  bought  and  sold,  the 
purchaser  will  be  compelled  to  pay  for  or  return  such  surplus.     Id. 

4.  Same.  Same.  Chancery  pleading.  When  there  is  such  a  surplus  in 
land  sold  by  judicial  sale,  the  remedy  is  by  an  original  bill,  and  not 
by  a  bill  of  review,  after  confirmation  and  complete  vestiture  of  title, 
and  after  confirmation  but  before  vestiture  of  title,  by  a  supplemental 
bill.     Id. 

5.  Same.  Liability  of  surveyor.  There  can  be  no  recovery  against  the  sur- 
veyor making  such  mistake,  for  the  value  of  such  surplus,  when 

'  such  surplus  can  be  recovered  from  the  purchaser.     Id. 

6.  Surety  on  receiver's  bond.  A  surety  upon  the  bond  of  a  receiver  ap- 
pointed by  the  chancery  court  gets  into  his  hands  a  part  of  the 
trust  fund.  Held:  That  the  court  had  suflBcient  jurisdiction  of  him 
by  reason  of  his  suretyship  on  said  receiver's  bond  to  make  an  order 
to  act  in  personam.     Seidenba/:hj  Swab  &  Co.  v.  Denkkspeil^  297. 

7.  Interbcnlory  order.  Appeal.  Supersedeas.  An  order  appointing  a  re- 
ceiver for  the  purpose  of  taking  possession  of  property  in  litigation, 
and  managing  it  for  the  interest  of  all  parties,  is  in  its  very  nature 
interlocutory,  no  matter  at  what  stage  of  the  case  it  may  be  made, 
can  neither  be  appealed  from  directly  nor  superseded  under  the  spec- 
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ial  provisions  of  the  Code  authorizing  the  supersedeaa  of  certain  in- 
terlocutory orders.  But  such  an  order  is  brought  up  by  a  general 
appeal  on  final  hearing,  and  will  remain  in  force  if  executed,  and 
may  be  executed  by  this  court,  upon  application,  either  directly,  or 
by  procedendo  to  the  court  below.     KfiorJis  v.  'WtUon,  7. 

8.  JMsminml  of  suit  out  oj  ttrm  By  statute  a  suit  in  chancery  may  be  dis- 
missed in  writing  out  of  term  as  well  as  in  term,  and  the  dismissal, 
when  established  by  proof,  with  or  without  contest,  will  relate  back 
to,' and  be  operative  from  the  day  of  its  execution,  Sharpe  v.  AUen,  518. 

9.  AUonmfs  lien.  Neither  the  attorney  of  the  party  who  dismisses  a 
suit,  nor  third  persous  although  parties  to  the  suit,  are  entitled  to 
resist  the  dismissal,  but  if  the  attorney  or  third  person  has  pre- 
viously acquired,  either  by  decree  or  ^licn,  an  interest  in  the  sub- 
ject-matter of  litigation  which  the  law  recognizes,  that  interest  will 
not  be  aflected  by  the  dismissal,  and  may  be  asserted  by  proper  pro- 
ceedings.    Id, 

10.  Same.  By  a  bill  filed  to  recover  a  distributive  share  of  the  estate 
of  a  decedent  against  devisees  upon  the  ground  that  the  decedent 
died  intestate  as  to  the  part  of  the  estate  sued  for,  without  attach- 
ment or  other  impounding  process,  the  property  sued  for  is  not 
placed  in  custodia  legiSj  and  the  counsel  of  the  claimant  acquires  no 
lien  until  declared  on  the  recovery.     Id. 

11.  Appeal  does  not  lie.  When,  An  appeal  does  not  lie  from  an  order 
overruling  a  plea  as  insufficient.     Id. 

12.  Sale  of  minor's  land.  Oiiardian  ad  litem  A  guardian  axi  liteniy  ap- 
pointed in  a  pending  suit  by  a  third  person  against  an  infant,  has 
no  authority  by  filing  his  answer  as  a  cross-bill  to  obtain  the  sanc- 
tion of  the  court  to  an  unauthorized  sale  of  the  infant's  realty.  Brown- 
ing  v.  Browning  J  106. 

13.  OveiTuling  demurrer.  Appeal.  A  chancellor  in  his  discretion  may 
allow  an  [appeal  from  a  decree  overruling  a  demurrer.  Whatever 
may  be  the  inconveniences,  the  statute  is  so  written,  and  will  not  be 
evaded  by  construction.     Sigler  v.  Vaughn,  131. 

14.  Sale  of  real  estate.  Value.  The  only  test  of  the  value  of  property  at 
a  forced  sale  is  what  it  will  bring.     Irby  v.  Irby,  166. 

15.  Same,  Title,  When  the  sale  of  property  is  forced,  the  court  has  no 
power  to  give  a  bidder  assurance  of  a  good  title,  and  proffer  to  bid 
on  the  terms  of  such  assurance  cannot  be  entertained.    Id, 

16.  Same,  Qerk  and  master.  Terms  of  sale.  The  master,  in  executing  an 
order  of  sale,  may  demand  an  immediate  compliance  by  a  pur- 
chaser with  the  terms  of  sale,  when  he  has  reason  to  doubt  the  good 
faith  of  a  bidder.    Id. 
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17.  Same.  Biddings  re-opened.  Advance  bid.  After  the  biddings  at  a 
master's  sale  have  once  been  opened  and  a  public  resale  had,  the 
court  may  well,  upon  another  offer  of  an  advance  of  ten  per  cent, 
coniirm  the  sale  to  the  reported  bidder  with  his  consent  at  the  new 
advance.     7(2. 

18.  Agent.  Lien.  Necessary  parties.  An  agent  of  the  defendant,  who 
has  a  lien  for  services  upon  the  fund  sought  to  be  reached,  is  a  neces- 
sary party  to  the  suit.     Wells  v.  Cdlins,  213. 

19.  Sale  of  land  in  bar  of  redemption.  A  complainant  entitled  to  sale  of 
his  debtor's  land  in  satisfaction  of  a  debt,  who  asks  in  his  bill  for  a 
sale  of  the  laud  in  bar  of  redemption,  is  entitled  to  have  the  land 
sold,  in  pursuance  of  the  provisions  of  the  statute,  on  time,  free  from 
the  e(iuity  of  redemption.    Smith  v.  Taylor ,  738. 

20.  Stale  demands.  There  is  no  intendment  in  favor  of  stale  demands, 
and  a  clear  case  must  be  made  by  the  claimant  in  order  to  secure 
the  aid  of  a  court  of  equity.     Lane  v.  Farmer ,  568. 

21.  How  a  bill  may  be  dismissed.  The  court  may  dismiss  a  bill  mero  motu 
when  it  contains  no  equity.     Id. 

22.  Appeal.  Final  decree.  There  can  be  no  ap{)eal  to  the  Supreme  Court 
except  from  a  final  decree  settling  the  rights  of  the  parties.  Barton 
V.  Turley,  600. 

23.  Same.  Same.  The  report  of  C.  &  M.,  with  some  exceptions  thereto 
overruled,  and  some  sustained,  with  directions  and  instructions  for 
modification  of  the  report,  does  not  form  the  basis  of  such  final  de- 
cree settling  the  rights  of  the  parties,  from  which  an  appeal  can  be 
taken.    Id. 

24.  Same.  Same,  The  fact  that  no  further  exception  could  be  taken 
successfully,  cannot  change  the  character  of  the  report  into  a  decree 
final  by  the  court.     Id. 

25.  SamjR.  Same.  It  is  not  that  a  decree  must  be  final  in  the  sense  that 
the  Chancellor  cannot  reverse  it  at  a  subsequent  term,  but  that  it 
must  be  final  in  the  sense  of  being  a  complete  settlement  of  the 
rights  of  the  parties.     Id. 

CHARGE  OF  COURT. 

See  Pleadings  and  Pbactice  ;  Damages. 

CHARGES. 

See  Carrier. 

CLERK  AND  MASTER. 

See  Chancery  Pleadings  and  Practice. 
48— VOL.   11. 
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CODE  CONSTRUED. 

Attachment  bond,  Hcc.  3741  242 

Authentication  of  recordK,  sec,  3795 501 

Certificate  of  clerk — requisites,  sec.  2076  , 141 

County  sued,  how,  sec.  427 20 

Constables,  power  of  justice  of  the  peace  to  appoint,  sec.  4148a....  476 

Damages,  in  case  of  fatal  injuries,  sec.  2291 129 

Holographic  wills,  sec.  2163 322 

Landlord's  lien,  sec.  3539 292 

Land  in  two  counties,  how  sold,  sec.  2810 444 

Manufacture  of  whisky,  sec.  691e 663 

Merchant  license,  sec.  682e 218 

Obstruction  on  railroail,  sec.  1166,  sub-sec.  5 177 

Questions  in  depositions  not  mandatory,  sec.  3869 430 

Retailing  liquors  on  Sunday,  sec.  48G1 204 

Special  deputy  sherifT,  sec.  4750 ^ «....  125 

COMPENSATION. 

See  Garnishment. 

CONDEMNATION  OF  LAND. 
See  Railroads;    Damages. 

CO^"STITUTIONAL  LAW. 
See  Tax  As.sessmext. 

1.  Removnl  af  county  scats.  Under  the  Constitution  of  1870,  art.  10,  sec. 
4,  which  forbids  the  seat  of  justice  of  any  county  to  be  removed 
without  the  concurrence  of  two- thirds  of  the  qualified  voters  of  the 
county,  the  removal  from  the  old  site  to  a  new  place  cannot  be 
made  except  by  the  required  vote,  and  therefore  the  act  of  1881, 
ch.  1)8,  which  authorizes  the  rinioval  by  a  majority  of  the  votes,  is 
unconstitutional.     Onnbs  v.  Stumple,  26* 

2.  Equal  taxes.  Vtdue  al  time  fax  impoaed.  Constitution,  article  2,  section 
28,  requires  all  taxes  to  be  equal  and  uniform  throughout  the 
State.  This  requires  that  all  property  be  assessed  at  its  value  at 
the  time  the  tax  is  imposed.  The  act  of  1883,  which  gives  the 
chancery  court  power  to  reduce  taxes  assessed  in  Memphis  before 
the  charter  of  that  city  was  repealed,  "  when  it  shall  appear  that 
such  assessments  are  excessive  in  view  of  the  present  value  of  said 
proi»orty,"  is  unconstitutional.     JState  v.  Butler^  410. 

3.  IndcUedness  of  Memjphh.  The  acts  of  1883,  ch.  162  and  190,  arein- 
oj)erative  and  invalid  so  far  as  they  purport  to  change  or  direct 
the  rights  of  creditors  acquired  under  the  act  of  1879,  ch.  92.  A 
compliance  with  the  provisions  of  that  act  conferred  rights  which 
cannot  be  impaired  by  subsequent  legislation.     State  v.  BuiltTf  493, 
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4.  Retrospective  law.  Remedy,  Section  3485  of  the  ArkaoHas  Code,  pro- 
viding that  a  judgment  a.«sessing  damages  against  a  principal  in  an 
injunction  bond,  shall  be  conclusive  on  the  surety,  embraces  bonds 
executed  before  its  enactment,  and  as  to  which,  since  it  affects  the 
remedy  merely,  it  is  constitutional.     Pickett  and  Rayner  v.  Boydj  498. 

5.  Retrospective  laws.  Damages.  The  act  of  the  Legislature  of  March  26, 
1883,  which  provides  that  section  2291  el  seq.  of  the  Code  be  bo 
amended  that  damages  resulting  to  parties  for  whose  use  and  benefit 
the  right  of  action  survives,  from  the  death  consequent  upon  the 
injuries  received,  shall  be  recoverable  in  such  action,  does  not  apply 
to  suits  where  the  cause  of  action  arose  prior  to  the  passage  of  the 
act.  The  act  constitutes  a  new  or  additional  cause  of  action.  The 
rights  of  the  parties  were  fixed  under  the  law  as  it  existed  at  the 
time  of  the  injury,  and.the  law  which  undertook  to  change  those  rights 
would  be  retrospective  and  void.     Railroad  v.  Pounds  127. 

CONSTABLE. 

See  Justices  of  the  Peacf:. 

CONTEMPT. 

See  Criminal  Law. 

1.  Interference  with  selection  of  jury.  An  attempt  to  induce  an  ofiicer  of  the 
court  to  summon  as  jurors  in  a  particular  case  then  to  be  tried  cer- 
tain persons  specified  by  him  in  preference  to  others,  is  an  unlawful 
interference  with  the  proceedings  of  the  court,  and  is  a  contempt  for 
which  he  is  punishable  by  the  court;  and  this  is  so,  although  not 
within  the  court-house  or  in  the  immediate  presence  of  the  court. 
SinnoU  v.  State^  281. 

2.  Fiiiei^.  Work- hotline.  Fines  imposed  for  contempt  may  })e  re(]uired  to 
be  worked  out  in  the  county  work-house,  and  defendant  will  not 
be  allowed  to  discharge  the  fine  by  taking  the  insolvent  debtor's 
oath.      Id. 

CONTRACT. 

See  Employer  and  Employee,  Railroad. 

CONTRI BUTOK Y  NEGLIGEXCK. 

See  Attorney. 
CONVERSION. 

See  Pleadings  and  Practice. 
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1.  Married  \romen.  Certificate.  The  certificate  of  acknowledgment  of  a 
married  woman  to  a  conveyance  which  omits  "  and  for  the  purposes 
therein  expressed,"  in  defective  and  vitiates  the  validity  of  the  con- 
vevance.     Currie  v.  Kerr.  138. 

2.  Sitle  of'  IauuI.  An  instrument  in  the  usual  form  of  a  deed,  bv  which 
one  i)er8on  purports,  for  a  recited  consideration,  to  have  ^'bargained 
and  8old  "  to  another  a  Bpecified  tract  of  land,  "  to  have  and  to  hold  *' 
to  the  latter  a^  "an  inheritance  in  fee  simple  forever,"  will  convey 
the  land  to  the  granti^e  in  fee.     Hanks  v.  Ff)litomy  555. 

3.  Assurajice  of  title.  Married  woman.  A  deed  of  conveyance  of  land  in 
fee  executeil  by  a  married  woman  alone,  without  any  privy  exami- 
nation, is  an  tuisurance  of  title  purporting  to  convey  an  estate  Ln 
fee  which  will  j)erfet't  the  title  of  an  adverse  holder  of  land  under 
the  Code,  sec.  2763.     Id. 

4.  Uusbaiid  arid  wife.  LimiUUions.  The  disseizin  occasioned  by  the  pos- 
session of  the  grantee  of  such  a  deed  would  be  a  disseizin  of  the 
joint  estate  of  husband  and  wife,  and  their  joint  right  of  action 
would  be  barred  in  seven  years,  and  the  title  of  the  husband  not 
only  barred  but  extinguished,  and  the  heirs  of  the  wife,  if  she  died 
before  the  husband,  would  have  only  thre^  years  after  her  death 
and  the  extinguishment  of  the  husband's,  right  within  which  to 
bring  suit  for  the  recovery  of  the  land.    Id. 

6.  Same.  Estoppd.  Qaere^  whether  the  married  woman  would  be  es- 
topped to  recover  the  land  by  representing  herself  as  unmarried, 
or  her  children  by  accepting  the  consideration  paid,  and  not  offer- 
to  return  it.     Id. 

C50R1*()EAT10NS,  MUNICIPAL. 

1.  Taxing  districts.  Power  to  impound  stock.  Under  the  third  section  of 
the  act  of  the  I^egislature  creating  Memphis  a  taxing  district,  power 
is  given  said  [district  by  ordinance  to  provide  for  impounding  stock 
running  upon  the  streets.     Moore  v.  Stat^j  35. 

2.  Change  of  limits.  Chancery  courts.  The  courts  of  chancery  in  this  State 
are  not  authorized  by  the  act  of  1871,  ch.  54,  to  change  the  territo- 
rial limits  of  a  municipsl  corporation.  WilUU  v.  Corporation  of  BelL 
vilkj  1. 

3.  Poicers.  The  city  of  Memphis,  undei  the  act  of  1866,  authorizing  spec- 
ial assessments  for  construction  of  pavements,  laid  a  special  tax, 
which,  after  it  was  partly  collected,  was  declared  void ;  under  the  act 
of  1873,  ch.  67,  the  city  passed  an  ordinance  directing  the  mayor  to 
take  up  all  receipts  for  payments  of  the  void  tax  and  issue  certifi- 
cates of  indebteness  under  the  seal  of  the  city  instead  thereof.    The 
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mayor  took  up  a  receipt  wrongfully  obtained  by  A  from  B,  to  whom 
it  was  payable,  bearing  no  evidence  of  assignment,  and  Lssued  a  cer- 
tificate of  indebtedness  to  A,  who  sold  it  to  a  third  party ;  the  city, 
under  a  petition  by  B  in  a  proceeding,  instituted  under  the  act  of 
1879,  ch.  92,  was  ordered  to  issue  another  certificate  of  indebtedness 
to  B.     Slate  V  Butler,  418. 

4.  Void,  tax,  Pi'omise  to  repay.  A  municipal  corporation  is  under  no 
legal  obligation  to  repay  amounts  received  under  a  void  ordinance 
and  statute,  but  the  moral  consideration  will  support  a  promise  of  re- 
payment.    Id. 

6.  Power  to  issue  bonds.  Municipal  corporations  can  only  subscribe  for 
stock  in  railroads  and  issue  bonds  under  an  act  of  the  Legislature 
conferring  the  power  or  right  to  do  so.  If  the  act  of  the  Legislature 
authorize  bonds  to  be  issued  of  a  certain  denomination  and  bearing 
a  certain  rate  of  interest,  the  municipal  corporation  has  no  authority 
to  issue  bonds  for  a  greater  denomination  and  an  increased  rate  of  in- 
terest.    Tax-payers  of  Milan,  etc.,  v.  Bailnxid,  329. 

6.  Same.    An  act  of  the  Legislature  which  authorizes  a  municipal  cor- 
.poration  to  subscribe  for  stock  in  a  railroad,  and  "to  lay  and  collect 

taxes  to  pay  interest  on  the  bonds  which  may  be  issued,"  does  not 
confer  authority  to  issue  bonds.     Id. 

7.  Bonds,  Bonds,  being  issued  without  authority  of  law,  are  void;  are 
not  negotiable,  and  their  possession  gives  no  right  to  the  holders  to 
be  repaid  by  the  corporation  the  amount  paid  for  them.     Id. 

COSTS. 

See  Bond,  Appeal. 

COUNTY  WARRANTS. 

See  Supreme  Court  Practice. 

1.  Suits  arjaitist  county.  A  county  may  be  sued  upon  a  demand  although 
the  plaintiff  may  not  have  followed  and  exhausted  all  the  modes  pre- 
scribed by  sec.  427  ei  sequeTite  of  the  Code  for  obtaining  money  from 
the  county  treasury,     (fibson  County  v.  Bains,  20, 

2.  Interest.  These  warrants  are  not  negotiable  and  do  not  bear  interest, 
but  the  jury  may  allow  interest  by  way  of  damages,  if  they  see 
proper.    Id. 

CREDITORS,  JOINT  AND  SEPARATE. 
See  Partnership. 
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CRIMINAL  LAW. 

1.  Sail'  of  Uqiurt'.  WUnetw.  CoiUempl,  The  statute  making  it  a  criminal 
offense  to  retail  Hpirituoiis  liquors  on  Sunday  is  intended  to  punish 
the  seller,  not  the  buyer,  and  the  latter  may  therefore  be  compelled 
to  testify  as  a  witness  on  the  trial  of  an  indictment  against  the  seller, 
and  may  be  punished  for  contempt  in  refusing  to  testify.  Page  v. 
Stale,  202. 

2.  Cruelty  to  animals.  A  person  has  the  right  to  protect  his  premises 
against  the  depredations  of  mischievous  dogs,  and  for  that  purpose 
to  use  sucii  means  as  are  reasonably  necessary,  and  if  the  depredating 
animal  is  thereby  caught  in  a  steel-trap  and  mutilated,  it  would  not 
l)e  n*'€(W'»s  torture  or  mutilation  under  the  statute.  Hodge  wStatCy  528. 

3.  Prfutice.  Counsel  in  arijum^nt  may  read  law  to  jury.  It  is  error  in  the 
court  to  refuse  to  permit  counsel  in  the  argument  of  a  case  before  the 
jury,  to  read  the  law  to  tlie  jury.     Hannah  v.  State,  201. 

4.  Forfeiture  (igainml  witne»n€n.  Forfeiture  may  be  taken  against  a  witness 
regularly  subpcenaed  although  it  does  not  affirmatively  appear  that 
the  default  of  the  witness  was  willful.    Staie  v.  Thomja»y  113. 

5.  Sale  of  liqw)r  on  Sunday.  Witneit«eji.  On  the  trial  of  an  indictment 
against  the  owner  of  a  saloon  for  retailing  spirituous  liquors  on 
Sunday,  the  bar  keeper  of  the  owner  is  not  comj^ellable  to  testify 
if  his  answer  would  expose  him  to  a  criminal  charge  for  the  same 
offense.     MnUer  v.  State,  18. 

().  Inconipelniry  of  juror.  A  juror  is  not  incompetent  because  he  said 
^'from  what  he  found  out  that  he  thought  if  prisoner  didn't  hang  they 
would  penitentiary  him  for  life,"  it  not  ap()earing  that  the  state- 
ment made  by  him  was  founded  upon  what  purported  to  be  evidence 
that  had  been  or  would  be  introduced  on  the  trial,  or  that  any  wit- 
ness, or  anyone  who  had  heard  a  witness,  had  conversed  with  him. 
Johnson  v.  State,  47. 

7.  lMx)f  of  nanie  of  deceased.  The  failure  of  the  witnesses,  on  a  trial  for  the 
murder  of  a  particular  individual,  to  give  the  full  name  of  that  per- 
son as  set  out  in  the  bill  of  indictment,  is  not  material  after  verdict, 
if  the  name  or  description  as  given  by  the  witness  corresponds  as 
far  as  it  goes  with  the  name  mentioned  in  the  indictment,  it  suf- 
ficiently appearing  that  there  was  no  contest  over  the  name  or  iden- 
tity of  the  person.     Rutherford  v.  Stale,  31. 

8.  Plea  in  abalement.  The  court  may  properly  strike  out,  on  motion,  a 
plea  in  abatement  to  an  indictment  after  the  defendant  has  gone  to 
trial  on  the  merits  alone,  whether  the  plea  was  filed  before  or  after 
the  commencement  of  the  trial.    Dyer  v.  State,  509. 

9.  Same,  A  plea  in  abatement  to  an  indictment  that  the  court  was 
opened  by  the  clerk,  the  judge  being  absent,  and  that  the  grand  jury 
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were  ailempted  to  be  elected ,  empaneled  and  sworn  by  the  Attorney- 
Greneral,  is  bad.    Id, 

10.  Same.  Quei-ej  whether  such  a  plea,  if  suflficient  in  form,  can  be  al- 
lowed where  the  record  of  the  court  states  that  the  grand  jury 
were  properly  elected,  empaneled  and  sworn  by  the  judge?      Id, 

11.  Copy  of  indictment  to  pnaoner.  If  the  defendant  in  a  capital  case,  after 
the  court  at  his  instance  had  made  an  order  directing  a  copy  of 
the  indictment  to  be  furnished  him,  go  to  trial  on  the  third  day  there- 
after without  objection,  one  of  the  intervening  days  being  Sunday, 
he  will  be  presumed  to  have  waived  his  statutory  right  to  have  the 
indictment  two  entire  days  before  trial.    Taylor  v.  SiatCj  708. 

12.  Cantinuwice  It  is  not  error  to  refuse  a  continuauce  in  such  a  case 
upon  the  affidavit  of  the  defendant  that  "  he  is  informed  by  his  coun- 
sel "  that  a  person  named,  living  thirty -five  miles  from  the  place  of 
trial,  and  another  person  named  then  in  Oregon,  knows  facts  mate- 
rial to  his  defense,  by  whom  he  expects  to  prove  that  he  is  not 
responsible  for  the  crime  charged  in  the  indictment,  the  record  show- 
ing that  there  was  sufficient  time  to  have  had  the  testimony  of  the 
first  witness  at  the  trial,  and  that  the  statement  a.s  to  tlie  other  wit^ 
ness  was  false  and  fabricated  for  delay.     Id. 

13.  New  trial.  It  is  not  error  in  the  trial  judge  in  such  case  to  refuse 
a  new  trial,  upon  the  affidavit  of  the  defendant's  attorney  alone 
that  "  he  is  informed  "  that  an  absent  witness  will  depose  to  a  certain 
conversation  between  defendant  and  an  associate  in  guilt  on  the  day 
of  the  murder,  the  affiant  not  expressing  any  belief  in  the  informa- 
tion, and  the  affidavit  not  being  supported  by  the  affidavit  of  the  de- 
fendant himself  to  the  fact  of  such  conversation,  and  of  the  person 
who  received  the  information  direct  from  the  absent  witness.     Id. 

14.  Iie8  gestfp..  A  conversation  between  the  defendant  and  an  accomplice 
or  associate  in  guilt  shortly  before  the  commission  of  a  murder  by 
them,  is  not  competent  evidence  on  behalf  of  the  defendant.  It  is 
no  part  of  the  res  yeMw.     Id. 

15.  Discharge  of  juror.  A  person  selected  as  a  juror  in  a  capital  case 
may  be  discharged  by  the  trial  judge  before  the  jury  is  sworn 
upon  satisfactory  proof  by  the  State  that  he  had  formed  and  ex- 
pressed an  opinion  of  the  guilt  of  the  prisoner,  the  latter  not  objecting 
to  the  discharge.  And  there  is  no  error  in  [>ermitting  the  other 
jurors,  who  had  associated  with  the  discharged  juror,  to  remain  on 
the  jury,  the  defendant  not  objecting  to  their  retention,  and  the  record 
not  showing  that  he  had  exhausted  his  challenges  before  the  jury 
was  completed.     Id. 

16.  New  trial.  It  is  not  error  to  refuse  to  delay  a  criminal  trial  or 
to  grant  a  new  trial,  upon  the  suggestion  that  a  witness,  who  had 
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been  examined  on  the  part  of  the  State-,  wonld  "give  important 
evidence  on  behalf  of  the  defense,"  the  application  not  showing  that 
the  witness  had  been  subpoenaed,  where  he  was,  when  he  could  be 
procured,  nor  what  he  could  prove,  especially  if  the  defendant  con- 
sented that  the  witness  might  leave.     Id. 

17.  It*'s  geMacc,  A  statement  made  by  the  defendant's  associate  in  his 
presence,  and  the  presence  of  others,  after  the  commission  of  a 
murder  that  he  regretted  it,  and  was  forced  by  the  murdered  men  to 
kill  them,  is  no  part  of  re^  <j€*iw^  and  inadmissible  as  evidence  for 
the  prisoner.    Id. 

18.  Indictmtnt.  An  indictment  for  murder  in  the  common-law  form  is 
sufficient  to  sustain  a  conviction  of  murder  in  the  first  degree.     Id. 

19.  County  Judg^.  An  indictment  will  not  lie  against  county  judge 
for  failure  to  make  wmi- annual  rejwrt  to  county  court  under  third 
section  of  an  act  passed  March  7,  1879,  ch.  76.     State  v.  Cordeli,  546. 

20.  Indietnient.  A  count  in  an  indictment  which  charges  that  the  defend- 
ant sold  whisky  without  having  first  taken  an  oath  not  to  mix  or 
adulterate,  and  without  giving  bond,  etc.,  does  not  charge  two  offenses 
in  same  count.      Webb  v.  StcUfj  662. 

21.  Sale  of  whMy,  Manufacturers  of  whisky  or  brandy  out  of  the  pro- 
ducts of  farms  or  orchards  of  the  State  cannot  sell  bv  retail  within 

•r 

four  miles  of  an  incorporated  institution  of  learning.     State  v.  Tar- 
tar, 658, 

22.  Meiail  dealers.  Sales  to  jiersons  or  customers  for  the  purpose  of  con- 
sumption constitute  a  retail  dealer.     Id. 

23.  Attempt  to  cmnmit  statutory  misdemeanor.  A  mere  attempt  to  commit  a 
statutory  misdemeanor  is  not  indictable.      Whstemdes  v.  State,  474. 

24.  Maliciouji  mischief.  If  a  mere  trespasser  erect  a  building  on  the  land 
of  another,  having  neither  right  of  property  or  occupancy,  the 
building  becomes  at  once  a  part  of  the  freehold,  and  the  owner  of 
the  land  may  remove  the  building  without  being  guilty  of  malicious 
mischief  under  the  Code,  sec.  4052,  sub-see.  1.     Malone  v.  State,  701. 

25.  Arrest  by  private  citizen.  A  private  citizen  has  the  right  to  arrest  when 
a  felony  has  been  committed  and  he  has  reasonable  cause  to  believe 
the  person  arrested  committed  it.  Reasonable  grounds  will  justify 
the  arrest,  whether  the  facts,  when  developed,  would  be  sufficient 
or  not.  The  finding  of  stolen  goods  in  possession  of  the  party  ar- 
rested was  proof  sufficient  that  a  felony  had  been  committed,  espe- 
cially when  connected  with  the  confession  of  larceny  by  the  prisoner, 
and  finding  some  of  the  property  where  defendant  said  he  had 
secreted  it.      Wilson  v.  State^  310. 
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26.  Improper  conduct  of  jury.  If  the  prisoner  may  have  been  prejudiced 
by  the  improper  tonduct  of  the  jury,  the  law  will  presume  he  was. 
NiU  V.  Statr  694.  • 

27.  Practice.  In  criminal  cases  courts  should  distinctly  charge  juries 
that  they  must  look  alone  to  the  testimony  adduced  in  evidence  before 
them  on  the  trial,  and  should  not  permit  one  of  their  number  to 
communicate  to  them  any  facts  not  deposed  to  in  court.     Id. 

28.  Same.  Although  it  is  a  dangerous  practice,  affidavits  of  jurors  as  to 
improper  conduct  of  the  jury  will  be  looked  to,  but  with  caution.    Id, 

29.  Ohiaminrj  goods  by  false  pretense.  Where  S  had  Wi  note  for  $150  and 
agreed  with  him  if  he  would  purchase  land  of  N,  he  would  credit 
his  note  for  that  amount,  and  W  purchased  the  land  at  $130,  but 
represented  to  S  that  N  had  raised  the  price  to  $150,  and  S  agreed  to 
take  it  at  that  price  if  W  could  not  get  it  for  lesj*.  N  conveyed  the 
land  as  S  directed  and  S  gave  up  the  note  to  W.  ffeW,  though  a 
gross  fraud,  not  a  false  pretense  in  the  legal  sense.  Wallace  v.  State, 
542. 

SO.  Indictment.  Variance.  Where  the  indictment  alleged  the  note  was 
executed  by  W  to  S,  and  the  evidence  showed  it  was  executed 
to  S's  daughter,  and  by  her  assigned  to  S.  Held,  this  was  a  fatal 
variance.     Id. 

31.  Same.  Evidence.  In  such  case  it  is  not  necessary  to  object  to  the 
evidence,  as  it  was  a  case  where  the  averments  in  the  indictment  Were 
not  sustai  n  ed .     Id. 

32.  Perjury.  Fahe  swearing  in  U.  S.  Courts.  No  indictment  for  perjury 
can  be  predicated  in  the  State  courts  upon  the  false  swearing  of  a 

party  before  a  United  States  judicial  tribunal  in  a  case  pending 
in  such  tribunal.       Id. 

m 

DAMAGES. 

See  Pleadings  and  Practick;  Constitutional  Law;  Employer 
AND  Employe!:;  Railroads;  Attorneys;  Chancery  Plead- 
ings AND   Practice. 

1 .  Appeal  bond.  Payment  of  part  of  judgment.  The  d  amagcs  sti  pul  ated  for 
in  an  appeal  bond  are  the  damages  in  consequence  of  the  appeal, 
being  the  interest  at  the  rate  of  six  per  cent,  per  annum  upon 
the  amount  of  the  judgment  of  the  lower  court  from  the  date  of 
its  rendition  to  the  recovery  in  the  appellate  court,  and  any  pay- 
ment made  on  the  debt  from  the  last  judgment  will  be  applied  by 
law  to  the  satisfaction  of  such  damages  in  the  first  instance.  Mason 
v.  Smith  &  iZan*w,  67. 
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2.  Ferry  and  v:harf  landing.  Condeniticd  fipr  cminty  bridge.  Where  a  small 
part  of  a  Htrip  of  land  along  a  river  bank  ua^  as  a  ferry  and  wharf 
landing  is  condemned  for  the  purpose  of  erecting  thereon  the  pier 
of  a  county  bridge  across  the  river,  the  owner  of  the  land  is  entitled 
to  be  paid  the  value  of  the  land  taken,  and  the  damages  for  the 
injury  to  the  adjoining  land  as  n  wharf  landing,  but  not  to  the 
loss  by  the  depreciation  of  the  profits  of  tlie  ferry  franchise  by  the 
opening  of  the  bridge;  the  franchise  itself  and  its  exercise  not  being 
impaired  by  the  existence  of  the  jiier.     Mnnes  v.  Sanfi/rd^  731. 

3.  Railroads.  Evidence.  In  an  action  against  a  railroad  company, 
as  a  common  carrier,  for  damages  to  horses  in  transit,  the  measure 
of  damages  would  be  the  value  of  the  horses  killed  and  the  de- 
preciation in  the  value  of  those  injured,  at  the  place  of  delivery, 
but  direct  testimony  by  the  opinion  of  witnesses  of  that  value  or 
depreciation  is  not  indis[)ensable;  it  is  sufficient  if  there  is  proof 
of  these  facU  in  the  market  of  a  neighboring  State  connected  with 
the  place  by  railroad,  and  a  full  description  of  the  animals  and 
their  qualities,  and  of  the  character  of  the  injuries.  Bailrohd  v. 
Mason  J  116. 

4.  Sanie.  Same.  Charge  of  court.  Under  such  circumstances,  it  Ib 
not  error  to  charge  the  jury  that  they  may  fix  the  amount  of  the 
plaintiff's  damages,  if  they  find  for  him,  from  the  age  and  qualities 
of  the  stock,  and  the  nature  of  the  injuries  as  shown  by  the  proof, 
although  no  witness  has  given  an  opinion  as  to  the  value  of  the 
stock  or  the  amount  of  damages  at  the  place  of  delivery.    Id. 

DEALERS  IN  FUTURES. 
See  pRiviLRJEs. 

DEED  IN  TRUST. 

1.  Deed  of  triiat.  A  deed  of  trust  relates  from  its  registration  to  its  exe- 
cution, and  is  valid  against  all  existing  and  subsequent  creditors  who 
have  a4.>(iuired  no  lien  prior  to  its  registration.     Cowan,  MeClung  <£ 

Co.  V.  (;»//,  r)74. 

2.  Satne.  Fraud.  Mere  silence  of  trusti*e  and  beneficiaries  of  the  execu- 
tion of  the  trust  deed  and  failure  to  register,  will  not  vitiate  the 
deed  for  fraud.     Id. 

3.  Sayne.  General  asAi(/nnu'ni.  A  trust  deed  executed  fourteen  months 
before  a  general  assignment,  but  not  registered  until  within  three 
months  of  said  aMsignment,  is  not  void  under  the  act  of  1881,  ch. 
121.     The  deed  is  made  when  exeoute«l,  not  when  registered.     Id. 

4.  Benefuiani  may  attack.  Wfien.  If  a  beneficiary  under  a  general  assign- 
ment which  recognizes  a  prior  trust  deed,  file  a  bill  to  set  aside  the 
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prior  trust  as  fraudulent  and  is  unsucceaaful,  he  does  not  thereby  for- 
feit his  right  to  share  in  the  p^eneral  assignment.     Id. 

DEFECTIVE  TITLE. 
See  Fraud. 

DEPOSITIONS. 

1.  QiwjUions  omiUed.  Code,  section  38o9,  declaring  that  the  commissioner 
should  reijuire  the  questions  to  be  reduced  to  writing,  etc.,  is  direc- 
tory. It  is  advisable  to  insert  the  questions,  as  they  often  aid  in 
the  interpretation  of  the  answers  ;  but  it  is  not  essential  to  its  admis- 
sibility that  a  deposition  should  be  thus  taken.    Read  v.  Patterson,  430. 

2.  Same.  On  whose  behalf.  Where  the  deposition  fails  to  show  on  whose 
behalf  the  deponent  is  a  witness,  it  suffices  if  this  fact  appears  from 
the  notice.     Id. 

3.  Same.  Signature  of  witness.  Regularly  a  deponent  should  sign  at  the 
end  of  the  deposition,  but  a  deposition  is  not  inadmissible  because 
the  deponent  signed  at  the  end  of  the  commissioner's  certificate.     Id. 

4.  Same.  Official  character  of  coinmii^oner.  It  is  sufficient  if  the  official 
character  of  the  commissioner  appears  from  his  signature  at  the  end, 
though  not  stated  in  the  body,  of  the  certificat«.     Id. 

5.  Same.  Postponement,  Where  the  notice  is  to  take  the  deposition 
on  a  certain  day,  the  officer  cannot  postpone  to  another  day ;  but 
if  the  notice  be  to  take  on  a  day  certain,  and  the  deposition  is  then 
commenced,  and  it  becomes  impracticable  to  finish  it  that  day,  it  may 
be  finished  the  next.     Id. 

DESCENT. 

LeffUimatvm.     A  legitimated  child  inherits  as  if  born  in  lawful  wedlock. 
WiUiams  v.  WiUiawSj  652. 

DOWER. 

Entitled  to,  When.  A  widow  is  entitled  to  dower  in  land  contracted  to 
be  sold  by  the  husband  in  his  lifetime,  if,  after  his  death,  the  con- 
tract be  rescinded  on  account  of  a  defect  in  the  vendor's  title  to  the 
land.     Lunsford  v.  Jarrett,  192. 

EASEMENT. 

1.  Prescription.  E^-nticd  elements.  A  railroad  company,  by  failing  to 
keep  open  a  ditch  which  ran  alongside  of  an  embankment  con- 
stituting a  part  of  its  road-bed,  accumulated  the  surface  waiter  in 
such  quantities  as  to  overflow  adjoining  lands,  the  owner  of  which 
made  constant  complaint,  but  delayed  suit  until  more  than  seven 
years  after  the  commenciMuent  of  this  wrong.     Held :    (a)  Each  over- 
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flow  was  a  distinct  trenpai^s,  which,  being  committed  without  anv 
claim  of  right  by  the  company,  and  without  the  conflent  of  the  owner 
of  the  overflowed  land,  could  not  eRtabliHh  an  easement  by  prescrip- 
tion or  limitation.  (6)  Twenty,  and  not  seven,  years  is  the  period  of 
■prcKcription  for  an  easement,  such  as  a  right  of  way  or  servitude  of 
overflow,  (c)  A  benefit  accruing  is  an  essential  element  in  an  ease- 
ment, and  no  jieriod  of  prescription  can  create  a  right  to  maintain  a 
nuisance,  which  injures  all  whom  it  affects  and  benefits  no  one.  Bail- 
road  v.  Hayity  882. 

2.  Surface  water.  Relative  riyhh  of  adjoining  landinnierA.  All  lands  are 
of  necessity  burthened  with  the  servitude  of  receiving  and  dis- 
charging all  waters  which  flow  down  to  them  from  lands  on  a  higher 
level ;  the  owner  of  the  lower  land  is  liable  when  he,  without  grant 
or  prescription,  by  artificial  means,  dams  ap  the  water  and  causes  it 
to  overflow  the  higher  lands,  and  the  owner  of  the  higher  lands,  when 
he  collects  the  water  and  pours  it  in  a  concentrateil  form  or  unnatu- 
ral (juantities  upon  the  lower  lands.  This  rule  embraces  rain  and 
surface  water  as  well  as  running  streams.     Id. 

EJECTMENT. 

See  Pleadings   and  Practice;   Chancery  Jurlsdiction. 

1.  Sheriff^s  deed.  In  action  of  ejectment  by  plaintiff*under  a  sheriff  *s  deed 
to  land  sold  as  the  property  of  defendant,  it  is  not  incumbent  on 
plaintiff*  to  deraign  title.     Cfirisfian  v.  MyruUi,  615. 

2.  Leiy.  ImperfeH  description  of  land.  A  levy  is  sufficient  if  those  living 
in  the  immediate  neighborhood  will  recognize  the  desscription."  Id. 

3.  Grant.  B<mndarie».  In  fixing  the  boundaries  of  granted  land,  in  the 
absence  of  marked  lines  and  corners,  where  the  line  runs  up  a  creek, 
a  locative  call  of  a  branch  running  into  the  creek  will  control  the 
call  for  distance,  and  the  jury  may  find  that  the  line  ended  at  the 
branch,  although  the  call  for  distance  would  carry  the  corners  be- 
yond that  point.     Dunieif  v.  Ctxd  Creek  Minim/ and  Mauf.  Co.,  607. 

4.  Some.  Plat  and  mrvey.  Where,  in  an  ejectment  suit,  the  rights  of 
the  parties  turned  upcm  the  length  of  the  line  of  one  of  .the  calls 
of  the  defendant's  grant,  and  the  defendant  in  his  plea  expressly  re- 
cited and  claimed  that  the  line  was  forty  poles  by  the  survey  and 
seventy  poles  by  the  grant  to  the  corner  designated,  and  the  plat 
and  survey  in  which  the  grant  was  issued  were  introduced  in  evi- 
dence without  objection,  it  wa,-*  not  error  for  the  trial  judge  to  charge 
that,  in  the  absence  of  satisfactory  proof  of  marked  lines  and  corners, 
and  where  there  are  doubts  in  regard  to  the  boundaries  arising  from 
the  calls  of  the  grant,  the  j)lat  and  certificate  of  survey  might  be  re- 
ferred to  in  explanation  of  the  grant,  and  as  evidence  of  the  local- 
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ity  of  the  land  granted ;  and  the  charge  is  probably  correct  in  all 
cases  where  there  are  doubta  in  regard  to  the  boundaries  arising 
from  the  calls  of  the  grant  when  applied  to  the  ground,  and  the 
natural  and  artificial  monuments.    Id. 

EMPLOYER  AFD  EMPLOYEE. 

1.  DanuKjes,  Mrs.  Neville  sued  Morris  for  keeping  from  her  service 
certain  employees  with  whom  she  had  contracted  for  service.  Upon 
trial,  it  was  not  error  in  the  trial  judge  to  refuse  to  charge  "  that  if 
before  Morris  employed  the  laborers,  or  any  of  them,  they  had  volun- 
tarily broken  their  contract  with  plaintiff,  with  or  without  cause, 
then  they  would  not  be  under  contract  with  her,  or  in  her  employ^ 
and  Morris,  in  hiring  them,  would  not  be  liable  to  plaintiff  for  dam- 
ages."    Morriit  v.  Isevillej  271. 

• 

2.  Contract.    An  agreement  to  give  a  part  of  the  crop  in  consideration  of 

the  labor  of  tillage  is  as  much  a  hiring  as  an  undertaking  to  pay  in 
money.    McOutchin  v.  Taylor^  259. 

3.  Dcuncige9.  Upon  a  suit  for  decoying  away  hands  under  such  an 
agreement,  in  estimating  the  damages  it  will  be  competent  to  look 
to  everything  resulting  from  the  loss  of  labor  such  as  the  reasonable 
cost  o^  procuring  other  labor;  the  damage  to  crops  from  delay  in 
pl^tUting  or  failure  to  work  them,  and  such  kindred  damages  as 
plaintiff  by  reasonable  diligence  could  not  have  prevented.     Id. 

ESCROW. 

* 

See  BiLi^  AND  Notes. 

iSTOPPEL. 

See  Landlord  and  Tenant;   Conveyance. 

EVIDENCE. 

See    LrBEL;    Damages;    Bailment;    Pleadings  and  Practice; 
Fraud;  Railroads. 

Pedigree,  Provedby  reputation  or  hearsay.  Time  of  birth,  as  a  matter  of 
pedigree,  may  be  proved  by  reputation  or  hearsay,  without  produ- 
cing the  family  register,  if  one  exist.     Swink  v.  French^  78. 

EXECUTION. 

See  Redemption,  E(iUiTY  of;  Lien;  Notice. 

EXECUTORS. 

See  Pleadings  and  Practice. 
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EXEMPTION 

See  HoM estea d  ;  Ta  x es  ;  G a rnish  ment. 

1.  Mrchanic^i  tools.  Photographers.  Pl  photographer  is  not  a  mechanic 
within  the  meaning  of  the  statute  which  exempts  from  execution 
in  the  hands  of  each  mechanic,  etc.,  one  set  of  mechanic's  tools. 
Story  V,  WaUcerj  515. 

2.  Gift  of  eremjd  property.  To  defeat  creditors.  Adminislrator.  A  gift 
of  personal  pr(){)ert7  exempt  from  execution  to  take  efiect  at  the 
death  of  the  donor,  the  sole  object  of  which  is  to  defraud  creditors, 
when  the  exemption  haA  ceased  to  exist,  may  be  set  aside  by  the 
administrator  of  the  donor,  for  the  benefit  of  creditors.  Martin  v. 
Oit)t>by,  168. 

FINES. 

See  Contempt. 

FRAUD. 

See  Exempt  Property  ;  Deed  of  Trust. 

1.  Mepresentalions.  If  representations  are  made  by  the  seller  at  the  time 
of  purchase,  which  tlie  buyer  relied  on  and  was  thereby  induced  to 
make  the  trade,  and  these  representations  were  false,  and  known  to  be 
so  by  the  seller,  this  would  be  fraud,  and  would  defeat  a  recovery 
upon  a  note  given  for  the  purchase  money.     Kelly  v.  TurbevitU^  339. 

2.  Same,  Warranty.  If  the  buyer  relies  partly  upon  an  examination 
and  test  of  the  article  sold,  but  mainly  upon  the  representations 
of  the  seller,  and  these  Tepresentations  were  with  intent  they  should 
be  relied  upon,  it  is  a  warranty  upon  which  he  may  recover.     Id. 

3.  Burden  of  proof.  Tht*  burden  of  proving  that  a  deed  from  a  father  to 
a  s(in  is  voluntary  and  fraudulent  is  upon  the  attacking  creditor. 
Williamson  v.  Williams^  3o'). 

4.  Ihfcrtirr  Title.  IWsnmption  if  kmtuledge.  The  acceptance  of  a  mere 
quit  claim  dted,  or  one  with  only  a  sjiecial  covenant  of  war- 
ranty, ii^  prima  facie  proof  that  the  conveyet*  knew  the  title  was  de- 
fecti  ve.     Id. 

5.  Evidenee.  Drrlarations  of  conreyor.  If  a  party  makes  a  deed  and  retains 
poss<'ssion  inconsistently  with  the  deed,  his  statements  in  reference  to 
the  ownership,  or  contract  or  character  of  possession,  are  admissible 
against  the  eonveyce ;  but  it  is  otherwise  when  his  possession  is  con- 
sistent with  the  terms  of  the  fleed  or  contract.     Id 

6.  Innorntt  purcha.<rr.  Result iufj  tru.<t.  Where  property  is  fraudulently- 
conveyed  to  evade  creditors  to  an  assignee,  cognizant  of  the  fraud, 
who  conveys  to  an  innocent  third  i)erson,  who  pays  a  full  consid- 
eration in  ignorance  of  the  fraud,  the  consideration  paid  takes  the 


INDEX.  767 

FRAUD— am^t«w€(/. 

place  of  the  land  conveyed,  and  the  mesne  fraudulent  assignee  be- 
comes liable  therefor  to  the  creditors  of  the  original  grantor.  TFi/- 
liamson  v.  WUlvams^  355. 

FUNERAL  EXPENSES. 
See  Life  Tenant. 

GAMING. 

See  Pleadings  and  Practice. 

GARNISHMENT. 

1.  Pleadings  and  Practice,  Where  garnishment  is  served  on  two  parties, 
and  both  answer,  it  is  error  to  consider  the  answers  of  both  together 
in  making  up  judgment  against  one,  at  least  where  the  amount  in- 
volved is  over  $50,  ($1,000  under  act  of  1883,  ch.  11).  Waltm  v. 
Sharp,  578. 

2.  Savie.  In  garnishment  proceedings  the  plaintiff  must  show  judgment 
and  execution.     Id. 

3.  Quesf^ion  r&n^rved.  Whether,  where  answer  of  garnishee  shows  that  the 
legal  title  to  a  note  is  in  him,  (he  holding  it  as  collateral  security), 
and  the  equitable  title  is  in  another,  he  could  be  compelled  to  sur- 
render it,  at  least  until  his  debt  is  satisfied.     Id. 

4.  Deputy  sheriff.  Feea  or  salary.  The  salary  of  a  deputy  sheriff  who  is 
paid  a  comf)en8ation  for  his  services  instead  of  fees  allowed  by  law, 
is  not  subject  to  garnishment.  His  pervices  are  necessary  in  car« 
r>'ing  on  the  machinery  of  government,  and  the  exemption  is  on  the 
grounds  of  public  policy.     Oliver ,  Finnie  <t-  Co,  v.  Athey,  149. 

GIFT. 

See  ExEMi*T  Property. 

GUARDIAN. 

See  IlrsBAND  AND  Wife;     Limitations. 
GUARDIAN  AD  LITEM. 

See  Chancery  Pleadings  and  Practice. 
GUARDIAN  AND  WARD. 

Sec  Chancery  Court  jurisdiction. 

HesvUiiif/  trvjU,  Hvsfxuid  and  Wife.  If  the  late  guardian  of  a  female  ward 
and  of  other  wards,  several  years  after  the  marriage  of  such  female 
ward  and  after  he  had  settled  with  the  other  wards,  cause  execution 
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to  issue  on  a  judgment  recovered  by  him  as  guardian  before  the  mar. 
riage,  aud  purchase  land  sold  under  it,  the  presumption  would  be 
that  lie  acted  under  a  claim  of  right  and  for  himself,  and  if  any  re* 
suiting  or  constructive  trust  would  arise  from  the  fact  that  the  hus- 
band and  wife  had  funds  in  their  hands  of  the  guardian  or  an  interest 
in  the  judu'ment,  the  trust  would  be  in  favor  of  the  husband,  and 
if  ho  elected  to  follow  the  fund  into  the  land,  it  would  be  a  reduction 
of  the  fund  or  chose  io  action  into  possession.    iMite  v.  Farmery  508. 

HOMESTEAD. 

1.  Ahiimhmment,  Case  stated.  In  1873  A  sold,  without  the  concurrence  of 
his  wife,  who  ha<l  deserted  him,  taking  their  only  child  with  her, 
and  was  at  the  time  residing  at  her  father*s,  a  tract  of  land,  at  the 
time  under  lease  to  a  third  party;  A  assigned  the  purchase  notes 
and  the  assignees  filed  a  bill  to  enforce  the  lien  and  obtained  an  order 
of  sale,  whereupon  A  filed  a  bill  to  obtain  homestead  in  the  land* 
Ileidy  A  is  not  entitled  to  homestead.  Quere.  Is  the  wife  ?  Riddick 
V.  Turpin,  478. 

2.  Mortgage.     A  wife,  who  joins  her  husband  in  conveying  the  land  on 
which  they  have  a  homestead  right  of  the  value  prescribed  by  law 
cannot  afterwards  claim   a  homestead  in   another  part  of  the  same 
tract  of  land  previously  mortgaged  by  the  husband.     Enocits  v.  Ti7/- 
«m,  228. 

3.  Judgment  in  favor  of  Sfale,  An  execution  on  a  judgment  in  favor  of  the 
State  against  a  defaulting  tax-collector,  for  taxes  due  the  State  col- 
lecte<l  and  not  paid  over  as  required  by  law,  can  not  be  levied  upon 
the  homestead  of  the  defaulting  tax-collector.    Biii  v.  Drukell^  642. 

4.  Same.  The  homestead  in  such  cast*  is  exempt  from  seizure  and  sale 
under  execution  in  favor  of  the  State.    Id. 

■ 

5.  IIow  same  must  be  conveyed.  While,  under  the  act  of  18G8,  the  husband 
may  convey  the  homestead  for  the  benefit  of  the  family,  yet  he  cannot 
divest  their  interest  by  any  less  solemn  act.     Id. 

6.  Contractu  befoi'e  enactment  of  exemption.  BcmdSy  official.  The  relation 
between  principal  and  surety,  or  between  sureties  themselves,  and  the 
rights  deduced  therefrom,  originate  in  the  execution  of  the  instru- 
ment of  suretyship  and  is  substantially  a  contract  by  implication  of 
law  from  the  relation  created  bv  the  execution  of  the  instrument. 
Where,  therefore^,  an  official  bond  was  executed  before  the  passage 
of  the  homestead  exemption,  and  a  mortgage  given  on  property  to 
indemnify  the  sureties,  th«  liability  was  created  by  the  bond,  and  the 
homestead  is  not  exempt,  though  default  was  made  after  the  passage 
of  the  homestead  exemption.     Bryant  v.  WoodSy  327. 
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7.  Homestead,  Improveinents,  Mechanic^ »  lien.  Real  estate  in  the  occu- 
pancy of  the  head  of  a  family  is  not  exempt  from  sale  for  the  sat- 
isfaction of  a  debt  contracted  for  improvement  made  thereon,  al- 
though the  creditor  may  have  lost  his  lien  as  a  mechanic  for  the 
debt.     Miller  v.  Brmm  &  Forsyth,  155. 

8.  ManhcUing  securities.  Homestead.  Abandonment.  A  conveyed  by  trust 
deed,  two  tracts  of  land,  upon  one  of  which  A  and  wife  resided, 
to  secure  debts  owed  B,  C  and  D;  A  and  wife'  subsequently  con_ 
veyed  by  trust  deed,  releasing  homestead,  the  same  land  and  certain 
personalty  to  secure  the  debt  owed  B  included  in  the  first  conveyance. 
Held,  on  bill  brought  by  C  and  D;  first,  B  having  two  funds  for 
bis  security,  while  C  and  D  had  only  one  of  them,  would  be  com- 
pelled first  to  exhaust  the  personalty  before  sharing  in  the  proceeds 
of  the  realty;  second,  though  the  second  conveyance  was  not  per  se  an 
abandonment  of  the  homestead,  the  equitable  title  remaining  in  the 
conveyor,  nevertheless,  since  complainants  were  entitled  to  have  the 
second  conveyance  enforced  and  whatever  right  the  trustee  had  under 
it  sold,  the  purchaser  at  such  sale  would  be  entitled  to  possession 
as  against  A  and  wife ;  tl)4  fesult  would  be  that  the  homestead,  being 
a  mere  exemption  and  not  an  estate,  would  be  extinguished  and  the 
purchaser  under  the  first  deed  would  get  the  benefit  of  it;  consequently, 
the  sale  of  the  realty  was  ^ordered  to  be  made  as  follows :  (A)  the 
tract  upon  which  A  and  wife  did  not  reside ;  (B)  the  tract  upon  which 
A  and  wife  resided,  first  setting  apart  homestead ;  (C),  if  the  amounts 
thus  realized  were  insufficient  to  pay  all  the  debts,  then  the  tract 
upon  which  A  and  wife  resided,  absolutely  and  in  bar  of  homestead. 
Parr,  Nden  dk  Co.  v.  Fumbanks,  391. 

HUSBAND  AND  WIFE. 

See  Conveyance;  Limitations;  Guardian  and  Ward. 

.  1.  Support  (^children.  If  a  man  marry  a  woman  with  infant  children, 
and  he  take  them  into  his  family,  and  treat  them  as  part  of  his 
family,  the  law  implies  an  obligation  on  his  part  to  support  them. 
Norton  Y,  Ailor,  563. 

2.  Sam*'.  After  the  death  or  majority  of  one  of  such  children,  without 
promise  to  pay,  the  step-father  can  not  recover  from  its  guardian  for 
its  support  and  maintenance  during  its  minority. 

iMPOUNDlNG  STOCK. 

See  Corporations,  Municipal. 

INJUNCTION. 

See  Chancery  Court  Jurisdiction. 
49— VOL.  11. 
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INTERi:ST. 

See  County  Warrants;  Railroads. 
INSOLVENT  ESTATE. 

See  Administration. 
JUDGMENT. 

See  Pleadings  and  Practice. 

JUDGMENTS  AND  DECREES. 

* 

See  Pleadings  and  Practice. 

JUDGMENT  OF  FOREIGN  STATE. 

Jvdge^s  certificate.  Under  our  Code,  section  3795,  the  certificate  that  the 
clerk's  attestation  is  in  proper  form,  may  be  made  by  any  judge, 
chief  justice  or  presiding  magistrate  of  the  State,  though  he  may  not 
be  a  judge  of  the  court  wherein  the  judgment  was  rendered.  Pickett 
V.  Boyd,  498. 

JUSTICES  OF  THE  PEACE. 

Special  consiable.  A  justice  of  the  peace  has  no  power  to  appoint  a 
special  constable  to  execute  a  fi.  fa.    State  v.  McKiUricky  476. 

LAND  LYING  IN  TWO  COUNTIES. 
See  Pleadings  and  Practice. 

LANDLORD  AND  TENANT. 

1.  Purchaser  of  tenant.  lAen.  A  suit  by  landlord  may  be  maintained 
against  a  purchaser  of  the  crop,  or  any  part  thereof,  from  the  tenant 
before  any  recovery  of  judgment  against  the  tenant  or  before  the  rent 
is  due.     Richardson  &  Nelson  v.  Blakemorej  290. 

2.  Estoppel.  A  tenant  is  estopped  to  deny  his  landlord's  title.  CamjheU 
V.  Hampton,  440. 

LEVY. 

See  Redemption,  Ec^riTY  of  ;  Lien ;  Ejectment. 

LIBEL. 

1.  Batification.  A  person  may  adopt  and  ratify  an  unauthorized  signa- 
ture of  his  name  to  a  libelous  publication.  Dau^son  and  Campbdl  v* 
Hdt,  583. 

2.  Same.  Mere 'silence  in  relation  to  a  libel  publisheu  over  a  per- 
son's signature,  and  a  failure  to  disavow  it  to  the  injured  party 
within  a  reasonable  time  after  knowledge  of  the  publishing,  are  not 
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a  ratification  of  the  act  as  a  matter  of  law,  even  in  a  case  where  the 
person  had  signed  a  writing  for  publication  of  which  the  article  pub- 
lished was  a  condensation  and  material  modification,  and  had  refused 
to  publish  a  denial.  They  were  facts  from  which  an  actual  ratifica- 
tion might  be  found.      Id, 

3,  Evidence.  It'  is  not  error  in  a  trial  for  libel  to  refuse  to  allow 
the  defendant  to  prove  that  he  had  uniformly  denied  that  he  had 
signed  or  authorized  the  libelous  publication,  unless  the  denial  was 
made  in  the  presence  of  the  plaintiff,  or  brought  to  his  knowledge.  Id, 

4.  A  publication  which  contains  a  single  false  libelous  statement 
is  a  libel,  although  it  may  contain  defamatory  statements  which  were 
unauthorized,  true,  or  not  proved.     Id. 

6.  AgerU.  Where  authority  is  given  to  an  agent  to  publish  libel- 
OD8  words,  and  a  publication  is  caused  to  be  made  by  that  agent  in 
substantial  correapondence  with  these  words,  the  principal  will  be 
liable.     Jd. 

6.  Safne.  Authority  to  publish  a  writing  to  the  efTect  that  a  per- 
son is  a  troublesome  fellow  to  his  neighbors,  and  has  made  a  partic- 
ular attempt  to  hire  another  to  swear  falsely,  will  not  authorize  a 
publication  that  the  person  is  a  pest  to  the  community  and  that  there 
is  now  overwhelming  evidence  on  file  clearly  establishing  his  guilt 
of  subornation  of  perjury.     Id. 

LIEN. 

See  C*HANCERY    Pleadings    and    Practice;     Taxes;     Carrier; 
Landlord  and  Tenant. 

Execution.  LU  pendena.  Lost,  when.  The  lien  on  laud  of  the  levy 
of  a  justice's  execution,  and  the  /is />e»de/i4  created  by  the  filing  of 
the  papers  in  the  circuit  court  for  the  condemnation  of  the  land,  the 
order  of  condemnation,  and  the  supersedeas  of  the  venditioni  exponas 
thereon  by  the  debtor,  will  be  lost  by  a  failure  to  prosecute  the  suit 
for  nearly  five  yearp,  as  against  an  innocent  purchjiser  for  value  and 
without  notice,  who  bought  the  land  from  the  debtor  about  three 
years  and  six  months  after  the  commencement  of  the  period  of 
neglect,  and  the  greater  part  of  whose  purchase  money  had  been  used 
to  pay  off  other  encumbrances.     Mann  v.  Roberts,  o7. 

LIEN  OF  RECOGNIZANCE. 

While  since  the  Code  of  1858  no  statute  of  England  is  in  force  in 
this  State,  yet  the  principles  and  rules  of  law  which  may  originally 
have  grown  out  of  the  provisions  of  ancient  English  statutes,  and 
been  adopted  as  rules  of  proi)erty  and  settled  principles  of  law,  were 
not   annulled  by  the  Code  of    18')8,  and  this  court,  prior  to   1858, 
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having  under  such  statutes  declared  that  recognizances  were  liens  in 
the  county  where  taken,  this  ^aw  is  still  in  force,  but  the  lien  does 
not  extend  beyond  the  county  where  the  recognizance  was  entered 
into.     *»att'  V.  Miller,  620. 

LIFE  TENANT. 

See  Sale  of  Land. 

Bemainderman.  Taxes  paid  accruing  during  the  life  tenant,  and  fune- 
ral expenses  of  such  tenant,  cannot  be  charged  on  the  remainder 
estate.      Caldwell  v.  HaySj  463. 

LIMITATIONS,  STATUTE  OF. 

See  Pleadings  and  Pkacttice ;  Taxeh,  Municipal;  Conveyance; 
Chanceby  Pleadings  and  Practice. 

1.  Actions,  An  action  against  a  railroad  company  for  damages  for  fail- 
ure to  deliver  cotton  to  commission  merchant  as  per  contract  is  not 
barred  within  six  years.  Louisville  <t*  Nashville  Bailroad  Co.  v.  Neal, 
270. 

2.  Where  heirs  recognize  claims  as  subsisting  debts  against  their  ances- 
tor's estate,  and  the  deed  of  trust  by  which  same  are  secured  as  an 
encumbrance,  and  .  induced  parties  to  take  the  debts  up  by  agreeing 
that  they  were  valid  liens,  the  heirs  cannot  rely  upon  statute  of  limi- 
tations as  to  same.     Lengar  and  Wife  v.  Hazlewoody  539. 

3.  New  promise.  The  holdet'  of  a  promissory  note  died,  his  widow 
presented  the  note  to  the  maker  before  appointment  of  admin- 
istrator, who  promised  that  he  would  pay.  Such  a  promise  is 
not  such  an  acknowledgment  of  the  debt  as  to  take  it  out  of  the 
operation  of  the  statute  of  limitations.  A  promise  made  to  a  person 
not  entitled  to  the  paper,  whether  the  promisor  knew  it  or  not,  could 
in  no  event  inure  to  the  benefit  of  the  party  entitled,  to  whom  no 
promise  is  made  or  intended  to  be  made.  A  promise,  to  take  the 
case  out  of  the  statute,  must  be  made  to  the  holder,  or,  if  to  another, 
such  privity  must  be  shown  between  the  party  addressed  and  the  cred- 
itor, that  what  was  said  to  the  former  might  fairly  be  presumed  to 
have  been  meant  to  reach  his  ear  and  influence  his  conduct.  McucweU 
V.  TUiUy,  307. 

4.  Injunction  bond.  The  statute  of  limitation  does  not  begin  to  run  in 
favor  of  an  administrator  of  a  surety  upon  an  injunction  bond,  until 
the  injunction  is  dissolved.     Pickett  v.  Boyd,  498. 

5.  Husband  and  Wife.  Survivorship.  Guardian.  Upon  the  mar- 
riage of  a  female  ward  the  guardianship  ceases,  and  the  hus- 
band is  at  once  vested  with  the  right  to  demand,  sue  for,  and  re- 
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ceive  any  funds  in  the  hands  of  the  guardian,  or  any  choses  in  action 
of  the  wife,  and  the  period  required  to  create  the  bar  of  the  statute  of 
limitations,  or  to  raise  the  presumption  of  payment  would  begin  to 
run  from  that  time.  And  if  the  wife  afterwards  take  the  right  of 
action  by  survivorship,  or  divorce,  she  would  take  them  in  the  con- 
dition in  which  he  had  left  them.     Ltine  v.  Farmer^  568. 

6.  iSeven' years  in  favor  0/  heirs.  The  statute  of  limitations  of  seven 
years  in  favor  of  heire  and  devisees.  Code,  sections  2786  and  2281,  es- 
tablishes positive  prescriptions,  and  does  not  operate  upon  the 
remedy  merely,  but  extinguishes  the  right,  and  is  a  conclusive  bar, 
whether  pleaded  in  form  or  not.     Caldwell  &  Bayn  v.  McFarlandy  463. 

7.  Same,  Agreement  construed.  An  agreement  by  the  devisees 
w^ith  the  executors,  executed  more  than  seven  years  before  suit 
brought,  to  pay  pro  rata  any  amount  found  to  be  necessary  to  satisfy 
the  indebtedness  of  the  estate,  means  merely  that  the  devisees  will 
hold  the  land  received  subject  to  their  proportion  of  debts  found 
due,  by  due  course  of  administration,  and  does  not  waive  any  benefit 
of  the  statute,  nor  remove  the  bar  from  a  suit  brought  by  the  exec- 
utors more  than  seven  years  after  administration  granted,  seeking  to 
subject  lands  to  payment  of  surplus  over  j>er8onal  estate  by  them  ex- 
pended in  satisfaction  of  the  debts  of  the  devisor.     Id. 

LIQUOR  DEALERS. 

See  PRiviLEQES. 

LIS  PENDENS. 

See  Lien. 

Conmiencemenl  of.    As  to  strangers  to  the  suit,  Iw  pendens  does  not  com- 
mence until  the  service  of  process  upon  the  defendant,  even  though 
a  copy  of   the  bill  had  previously  been  read  to  such  defendant  by 
a  co-defendant   who  had  been  served  with    process.     Williamson  v. 
WHliamnj  355. 

LOCAL  ACTION. 

See  PLEADINCiS  ANI>   PRACTICE. 

LOST  PAPERS- 

See  Pleadings  and  Practice. 

MARRIED  WOMEN. 

See  Conveyance. 

Sale  of  personalty.     A  married  woman  without    estate  buys  a  stock  of 
goods  from  a  trustee  under  an  assignment  by  her  husband.     Creditors 


774  I^•DEX. 

MARRIED  WOyiE^S  — Continued. 

of  husband  levy  upon  the  goods.  Held:  She  had  the  right  to  pur- 
chiLse,  and  there  bt»ing  no  fraud,  the  sale  wa«  valid.  Cheatham,  Pearct 
tC-  Co.  V.  Tfiondon,  295. 

MARRIAGE  SETTLEMENT. 

Cwm//  udiijn.  Marria<?c  fiettlcnienti^  muHt  be  construed  in  the  light  of 
surrounding  circiimatances,  and  in  view  of  the  object  and  purpose  of 
the  contract;  and  when  such  settlement  expresses  that  its  object  was 
"to  secure  the  wife  from  want,"  an  absolute  right  of  diepositioYi  in  the 
husband  must  be  made  to  appear  by  expreae  provision  or  necemvry 
implication.      JAppman  v.  BoaJs,  489. 

MA  RSI  I A  LI  XG   SECURITIES. 

See  HOMKSTKAD. 

MASTER  AND  SERVANT, 

1.  Dvfrctivt  trn>/».  RelfUive  duiica.  The  duty  of  the  master  is  absolute  to 
use  active  diligence  to  prevent  improper  or  unsafe  tools  or  imple- 
ment«  being  furnished  an  employee  by  which  he  may  be  injured. 
The  servant  must  use  reasonable  diligence  in  guarding  against  such 
injurits,  but  he  may  well  rely,  to  some  extent  at  least,  on  the  faithful 
performance  of  duty  on  the  part  of  his  employer,  and  what  might 
be  ordinary  care  in  avoiding  an  independent  danger,  might  well  not 
be  retiuired  to  guard  against  a  breach  of  dirty  on  the  pari  of  the  mas- 
ter which  the  servant  had  no  reason  to  anticipate.  GvJhrie  v.  Jjouis- 
riUc  <1l*  yashiille  Mfiilroad  Co.,  372. 

2.  Sam^.  Cane  Mated.  Where  a  laborer  upon  a  railroad,  engaged 
in  driving  spikes,  is  furnished  by  the  section-boss  with  an  iron  maul 
known  by  the  section-boss  to  be  defective,  and  is  injured  in  conse- 
(|uence  of  such  defect,  the  company  is  liable,  although  the  defect  was 
patent  and  would  have  been  known  to  the  servant  had  he  inspected 
the  maul.     Id. 

MECHANICS'  LIEN 

See  HOMJhiiTEAD. 

MERCHANT  TAILORK 
See  PrivilectEs. 

MORTGAGE. 

See  Homestead. 

NEW-PROMISE. 

See  Limitations,  Statute  of. 
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NON-RESIDENTS. 

See  Chancery  Coubt  Jurisdiction. 

NON-RESIDENT  HEIRS. 

See  Supreme  Court  Practice. 

NOTICE. 

See  Depositions  ;  Lis  Pendens. 

ExeciUion.     Notice.     To  entitle   a  defendant   whose  land  is  being  sold 
by  the  sheriff  under  execution,  to  notice,  under  Code,  section  3042 
the  defendant  muat  not  only  be  in  possession  of    the  land,  but  in 
actual  occupation.     Curisiian  v.  Mynatty  615. 

PARTNERSHIP. 

See  Administrator  ;   Chancery  Court  Jurlsdiction. 

1.  Surviving  partner.  Indicuiyal  creditors.  A  partnership  is  dissolved  by 
the  death  of  a  partner,  and  if  the  surviving  partner  purchase  goods 
afterwards  and  add  to  the  partnership  assets,  such  purchases  are 
the  individual  assets  of  the  surviving  partner,  and  are  first  liable  to 
the  satisfaction  of  the  individual  creditors  of  the  surviving  partner, 
Coioon,  McClvng  <fc  Co.  v.  Gill,  674. 

2.  Same.  Commingling  oftseta.  If  the  surviving  partner  commingle  his 
individual  property  with  the  firm  assets,  his  individual  credi- 
tors do  not  thereby  lose  their  lien  on  the  property,  but  an  account 
will  be  ordered  to  ascertain  the  amount  of  individual  and  partner- 
ship assets.     Id. 

3.  Joint  and  separate  creditors.  If  a  partner  is  indebted  to  the 
firm,  or  has  taken  more  than  his  just  share  of  the  joint  funds,  the 
joint  creditors  will  not  be  admitted  to  prove  against  the  separate  es- 
tate of  that  partner  until  his  separate  creditors  are  satisfied,  unless  it 
be  shown  he  acted  fraudulently  with  a  view  to  benefit  his  separate 
creditors.     Id. 

PAYMENT. 

See  Damages;  Taxes,  Municipal, 

PLAT  AND  SURVEY. 
See  Ejectment. 

PLEA. 

See  Supreme  Court  Practice. 

PLEADING  AND  PRACTICE. 

See  Garnishment;    Tax    Assessment;    Railroads;    Employer 
AND  Employee  ;  Landlord  and  Tenant. 
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1.  Pleading!*.  The  statute  of  limitations  of  six  years  must  be  specially 
pleaded.     State  v.  Butler^  418. 

2.  Severance.  Where  a  ri^ht  to  a  joint  action  is  given  by  statute,  the 
courtH  have  no  discretion  to  grant  a  severance.      Taylor  v.  French,  136. 

3.  Trial  by  jury.  Amendmenl.  Plead ingn  which  fail  to  a«k  for  trial  by 
jury  cannot  be  amended  by  asking  for  a  jury  at  a  subsequent  U;mi» 
and  it  is  error  to  allow  the  amendment.  The  failure  to  demand 
a  jury  by  either  party  is  conclusively  held  to  be  an  agreement  to 
try  without  a  jury.     Franklin  v.  McCorMe,  190. 

4.  BimdA  and  coujxms.  Suit  upon  coupons.  Guarantor.  The  City  of 
Memphis  issued  bondf,  with  coupons  for  interest.  The  Memphis 
&  Charleston  Railroad  Company  endorsed  upon  the  bond  a  guar- 
anty of  prompt  payment  and  interest.  Held,  a  holder  of  a  detached 
coupon  may  sue  the  guarantor  in  his  own  name,  and  he  is  not  re- 
quired to  use  the  name  of  the  holder  of  the  bond.  Taylor  v.  Memphis 
&  Charleston  Railroad  Co.,  186. 

5.  JudgrMfnin  and  decrees.  Collateral  uttojck.  Evidejiee  It  is  the  settled 
law  of  this  State  that  domestic  judgments  of  courts  of  general  juris- 
diction cannot  be  collaterally  attacked  by  evidence  outside  of  the 
record  itself.     Harris  v.  McClanahan,  181. 

6.  Same.  Same.  A  recital  in  a  domestic  judgment  or  decree  of  a 
court  of  general  jurisdiction  that  the  original  process  was  served 
on  the  defendant,  or  that  publication,  when  allowed  in  lieu  of 
service  of  process,  was  made,  or  that  the  party  appeared  by  attor- 
ney or  by  answer,  is"  conclusive  when  the  record  is  collaterally 
put  in  issue,  unless  the  recital  is  positively  contradicted  by  the  record 
itself.    Id. 

7.  Same.  Lost  process.  Evidence.  If  the  original  process  be  lost,  the 
testimony  of  the  party  cannct  be  permitted  to  avail  against  a  recital 
in  the  judgment  or  decree  of  the  fact  of  service,  even  in  a  direct 
attack,  although  the  rule  docket  is  silent  on  the  subject.    Id. 

8.  Statute  of  limitaiiom.  Executors.  In  an  action  upon  a  covenant  of 
warranty  of  title  to  land  iigainst  two  executors  of  the  will  of  the 
covenanter,  one  of  whom  was  made  a  party  and  served  with  pro- 
cess within  two  years  of  the  eviction,  and  the  other  was  not  made  a 
party  until  after  the  lapse  of  that  period  of  time,  the  plea  of  the 
statute  of  limitations  of  two  years  is  not  a  good  defense  to  either* 
nor,  a  fortu/ri,  to  the  personal  representative  of  another  covenanter 
properly  sued  with  them,  and  served  with  process  within  the  two 
years  after  eviction.     Bunjie  v.  Parka,  84, 

9.  Collateral  attack.  In  a  suit  upon  a  judgment,  the  judgment  cannot 
be  attacked  for  mere  irregularities     Pickett  v.  Boyd,  498. 
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10.  ^ectment.  Privity  of  estate.  Charge  of  court.  A  plaintiff  in  ejectment 
cannot  recover  upon  a  demise  in  the  name  of  third  persons  between 
whom  and  himself  there  is  no  privity  of  title  or  estate,  and  if  in 
fact  there  is  no  proof  to  that  effect,  it  is  not  error  for  the  court  to 
charge  the  jury  that  the  plaintiff  is  not  claiming  title  through  those 
persons,  or  at  least  ha.s  introduced  no  proof  tending  to  show  that 
there  is  any  privity  of  estate  or  title  between  him  and  them.  Slai- 
tery  v.  Xca,  9. 

11.  Same  The  trial  judge  may  require  counsel  to  reduce  the  an- 
swers of  witnesHCs  to  writing,  and  to  read  each  answer  over  to  the 
witness  before  proceeding  with  other  questions.    J(mes  v.  StatCy  468. 

12.  Misnomer.  A  corporation  may  be  known  by  several  names,  and 
can  only  take  advantage  of  a  misnomer  by  a  plea  in  abatement, 
and  no  defense  on  this  ground  is  admissible  after  a  step  in  the  cause 
recognizing  the  identity  of  the  corporation  sued  with  the  corporation 
defending.    Bailroad  v.  Reidmond,  205. 

13.  Bill  of  exceptions.  If  the  circuit  judge,  in  a  case  tried  by  him  with- 
out a  jury,  find  the  facts  established  by  the  evidence,  and  embody 
them  in  a  bill  of  exceptions  without  objection  by  the  parties,,  the 
objection  cannot  be  taken  that  the  bill  of  exceptions  does  not  contain 
all  the  evidence.    Huffman  v.  Hughlett  &  Pyatt,  649. 

14.  Tort  feasors.  Waiver.  The  commencement  of  an  action  by  the  in- 
jured party  against  one  of  a  series  of  tort  feasors,  upon  the  implied 
promise  arising  from  the  conversion  of  personalty,  will  not  be  a 
waiver  of  his  rights  against  the  other  tort  feasors.      Id, 

15.  Conversion.  If  the  circuit  judge,  who  tries  a  ca,«e  without  ar  jury, 
finds  that  one  of  two  defendants  converted  the  personalty  in  con- 
troversy, and  sold  it  to  the  other  defendant  without  authority  of  the 
plaintiff,  the  owners,  the  findings  of  fact  will  warrant  the  conclusion 
by  him  that  the  latter  defendant  had  also  converted  the  property.  Id. 

16.  Lost  justices'  warrant.  How  supplied.  When  an  original  justices' 
warrant  has  been  lost  or  destroved,  the  circuit  court  cannot  con- 
denin  land  until  the  warrant  is  supplied;  and  this  cannot  be  done  by 
the  justice  certifying  to  a  copy  of  the  original  warrant.  HvUihurton  v. 
Jackscm,  471. 

17.  Suit  to  reroi'^r  money  lost  at  gaming.  A  husband  may  bring  a  suit  for 
the  use  of  his  wife  to  recover  money  lost  at  gaming,  after  the  expira- 
tion of  ninety  days  and  before  the  expiration  of  twelve  months.  Fw- 
rest  V.  Oranty  305. 

18.  Exceptinns  to  reptu't.  Upon  a  j)etition  to  take  private  pr(>i)erty  for 
works  of  internal  improvements,  the  proper  time  and  way  to  make  ob- 
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jections  as  to  want  of  title,  of  projx^r  parties,  etc.,  is  by  exccptioos  to 
the  report  when  filed.  Camp  v.  Coal  Creek  &  Winfer^s  Gap  Railroad 
Co.,  705. 

19.  Apjwid,  An  appeal  will  not  lie  from  an  order  directing  a  writ  of  in- 
q  u  i  ry  of  d  a  in  ages.     Id. 

20.  Erkle.Dce.  Request  for  delay.  Whether  or  not  a  conversation  between 
a  creditor  and  an  administrator  amounted  to  "  a  request  for  delay," 
so  as  to  prevent  the  running  of  the  statute  of  limitations,  is  a  mixed 
(juestion  of  law  and  fact  to  be  determined  by  the  jury  under  a  proper 
charge;  if  the  evidence  tend  to  establish  such  a  request,  it  must  be 
given  to  the  jury,  who  are  to  determine  its  sufficiency.  Appcrscn  v. 
PaitUon,  484 

21.  Evidence.  Inaohency.  Evidence  showing  the  amount  involved  in  a 
suit  and  the  interest  of  the  decedent  in  it,  is  inadmissible  in  a  suit  be- 
tween his  administrator  and  one  who  acted  a«  his  body-guard  but 
rendered  no  other  assistance,  while  decedent  wq^  engaged  in  prepar- 
ing and  securing  evidence  for  such  suit.     Id, 

22.  Limiiatiifw.  Onm  probandi  to  remove  bar.  The  burden  of  proof  of 
facts  necessary  to  remove  the  bar  of  the  statute  of  limitations,  which 
prima  facie  exists,  is  on  the  plaintiff.     Id. 

23.  Ejectment.  Third  pernon  only  aijmitled  to  content  mci  iU.  In  an  action 
of  ejectment,  after  issue  joined  on  pleas  of  not  guilty,  a  third  person 
admitted,  on  his  own  application,  as  a  party  defendant,  cannot  plead 
in  abatement  that  the  original  defendants  were  not  served  with  copy 
of  declaration;  he  can  only  plead  to  the  merits.  Campbell  x .  Ham- 
ton,  440. 

24.  Limd  artion.  Land  lying  partly  in  two  counties.  Attachment.  Juris- 
diction. By  section  2810  of  the  Code  (act  of  1847-8,  ch.  173),  it  waa 
intended  that  where  a  tract  of  land  lies  in  two  counties,  all  of  which 
is  subject  to  the  same  claim  or  demand  by  a  party,  he  might  enforce 
that  demand  against  the  whole  by  suit  l^egun  in  either  of  the  coun- 
ties in  which  part  of  the  tract  lies  ;  and  in  such  case  the  right  to  the 
whole  would  be  paj-sed,  although  part  of  it  was  in  a  different  county 
from  that  in  which  the  suit  waa  pending.     Id. 

2n.  Replevin.  Receiver.  A  creditor  obtained  a  judgment  in  circuit  court 
against  Bryant  &  Newhouse,  and  execution  was  issued  thereon.  The 
goods  of  Bryant  &  Newhouse  were  then  attached  by  bill  in  chancery 
court,  and  a  receiver  appointed.  The  officer  levied  the  execution 
upon  the  goods,  and  the  receiver  brought  an  action  of  replevin  in 
circuit  court  to  recover  possession.  Held:  That  under  the  facts  of 
this  case,  the  dignity  of  the  chancery  court,  within  the  same  juris- 
diction, cannot  be  asserted  by  an  action  of  replevin  in  a  common 
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law  court,  against  a  party  having  in  fact  a  superior  right  to  the  pos- 
session of  the  property.    Conky<^  llan^ison  v  Dnre,  Mansure  A  Co.j  2!74. 

2().  Slander.  Appeal.  Forma  paupei'w.  The  plaintiff  in  an  action  for 
slander,  cannot  prosecute  appeal  in  forma  pauperis.    Cox  v.  Patfon,  545. 

27.  Bond,  atfaohmenl.  The  bond  which  ia  required  upon  suing  out  an 
attachment,  and  which  the  statute  directs  shall  he  made  payable  to 
the  defendant,  will  enure  to  the  benefit  of  each  and  all  of  several  de- 
fendants who  may  be  aggrieved^  and  among  others  to  the  benefit  of 
the  defendant  whose  properly  is  attached  as  the  property  of  the 
debtor,  although  the  bond  be  made  payable  to  one  defendant  named 
*'  ci  «/."     Rt'nkert  v.  Elliott,  235. 

28.  Same.  If  one  defendant  alone  is  aggrieved,  he  may  sue  in  his 
own  name  avowing  in  his  declaration  that  the  other  defendants 
had  no  interest  in  the  damages  claimed,  or  in  the  name  of  all  of  the 
defendants  for  his  use,  and  the  suit  may  be  continued  in  his  own 
name  if  the  other  plaintifls  die,  or  if,  at  the  instance  of  his  adversary, 
the  trial  court  compels  him  so  to  do.     Id. 

29.  Same.  Under  attachment  bond  which  follows  the  words  of  the 
statute,  the  obligors  are  Jiable  to  each  defendant  severally  if  each 
have  a  several  interest,  and  the  surety  for  each  of  his  principals 
severally  as  well  as  jointly.     Id. 

30.  Attachment.  Penalty  of  bond.  An  attachment  sued  out  under  the 
Code,  section  4288,  et  acq.,  is  not  a  jurisdictional  writ,  and  abides  the 
event  of  the  suit  unless  sooner  discharged  by  the  court.  But  such 
an  attachment  ought  not  to  be  discharged  in  toto  for  the  failure  to  in- 
creai>e  the  penalty  of  the  bond,  but  the  levy  should  be  reduced  so  as 
to  be  within  the  penalty.     Id. 

31.  Altnehmenl  bond.  State  not  required  to  give.  The  State  cannot  be 
required  to  give  an  attachment  bond,  and  no  liability  can  be  created 
on  the  part  of  persons  purporting  to  execute  a  bond  as  sure- 
ties.    Id. 

32.  Same.  Damages.  Where  an  attachment  bill  has  been  filed  by 
a  creditor  against  his  debtor,  to  reach  property  alleged  to  be  held 
by  a  third  person  under  a  title  fraudulent  as  to  the  creditor,  the 
question  whether  the  attachment  was  wrongfully  sued  out  as  to  such 
person  is  not  tested  by  a  discharge  of  the  attachment  for  the  want  of 
an  increased  bond,  or  by  the  dismissal  of  the  suit  at  the  cost  of  the 
defendAnts  because  the  creditor's  debt  had  been  paid,  or  satisfied  even 
by  a  compromise.  In  such  a  case,  the  question  may  be  made  in  a 
suit  for  the  damages  occasioned  by  the  wrongful  suing  out  of  the 
attachment.    Id. 

33.  Same.  Exemplary  damages.  In  a  suit  on  an  attachment  bond  against 
a  surety,  the  plaintiff  is  not  entitled  to  recover  exemplary  damages 
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unless  the  principal  is  fixed  with   malice,  or   a  wrongful  abuse  of 
the  process.     Id, 

34.  Atlarhmeut.  J)amafjej<.  Sm'*iy  on  bond.  Since  the  adoption  of  the 
Code  a  suit  for  damagevS  against  a  creditor  for  the  wrongful  suing 
out  of  an  attachment  is  an  action  on  the  facts  of  the  case,  and  the 
measure  of  damages  is  p)rccisely  tlie  same  as  in  a  suit  upon  the 
attachment  bond,  malice  and  a  want  of  probable  cause  going  in 
aggravation,  and  a  judgment  in  such  a  case  on  the  merits  in  favor 
of  the  defendant  is  conclusive  be'tween  the  parties,  and  will  enure  to 
the  benefit  of  the  surety,  and  may  be  relied  on  as  ret  adjuuficalOj 
under  the  general  issue  in  an  action  U{)on  the  bond.    Id. 

PEDIGREE. 

See  EvrDKycE. 

PHOTOGRAPHERS. 
See  Exemption. 

PRESCRIPTION. 
Si'c  Easemknt. 

PRESUMPTION. 
See  Fkaud. 

PRIVILEGE. 

See  Social  Clubs. 

PRIVILEGE  TAX. 

1.  Liquor  dcaln-H.  A  wholesale  liqu(>r  dealer  is  one  who  sells  to  pur- 
chasers in  packages  or  quantities  for  the  purpose  of  trade  or  to  be 
resobl.  A  retail  dealer  is  one  who  sells  to  persons  or  consumers 
for  the  purpose  of  consumption.       Webb  v.  Baird,  667. 

2.  Dtiders  in  futures.  A  person  who  receives  orders  to  buy  or  sell  in 
New  York  t)r  elsewhere,  produce  for  delivery  at  a  future  time,  who 
executes  these  orders  through  correspondents,  he  having  no  pecu- 
niary interest  in  the  trausaction  further  than  charging  commissions 
is  a  dealer  in  futures,  and  under  the  act  of  18S3  is  liable  to  a  tax  of 
$1,000.      M€inpfth<  Brohrrnfje  Assoa'miitm  v.  CuUen^lh. 

3.  R/'tail  and  whokmle  liquor  dealer.  A  retail  dealer  is  one  who  sells 
by  small  quantities  to  suit  customers  articles  which  are  bought 
in  larger  quantities  generally.  A  wholesale  dealer  is  one  who  sells 
in  groHS  and  not  by  the  small  (quantity  to  consumer.-^.     /</.,  13. 
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4.  Merchant  tailors  Merchant  tailors  are  required  to  take  out  license 
as  a  merchant.     Munay  v.  Stale,  218. 

5.  Manufacturem  of  Whis^ky.  Manufacturers  of  whisky  and  brandy  otit  of 
products  of  farms  and  orchards  in  the  State,  who  sell  by  wholesale, 

are  liable  for  the    privilege  tax   imposed    upon  wholesale  liquor 
dealers.     Wehh  v.  Slate,  662. 

RAILROADS. 

See  Easement  ;  Master  and  Servant  ;  Damages. 

1.  Schedule  regulations.  A  railroad  has  the  right  to  make  reason- 
able regulations  for  running  iti}  trains,  and  if  a  purchaser  of  a 
ticket  had  notice  of  same,  or  the  railroad  company  had  given  such 
publicity  to  same  in  the  ticket  office,  and  by  posters  in  the  cars,  that 
a  person  of  ordinary  intelligence,  by  the  use  of  reasonable  care  and 
caution,  would  or  might  obtain  all  requisite  information,  then  he  is 
bound  by  the  regulations.  Trotlhiger  v.  East  Tennessee,  Virginia  & 
Georgia  Railroad  Co,,  533. 

2.  Waiver  hy  railroad  company  of  rights  under  schedule.  The  rail- 
road company  did  not  waive  its  rights  under  such  regulations  by  the 
conductor  punching  and  taking  up  the  ticket  after  having  told  the 
holder  that  the  train  did  not  stop  at  his  place  of  destination,  the 
ticket  holder  being  on  a  train  which,  according  to  the  schedule,  did 
not  stop  there.    Id. 

3.  Waiver.  There  can  be  no  waiver  unless  so  intended  by  one  party 
and  so  understood  by  the  other,  or  one  party  has  so  acted  as  to 
mislead  the  other.     Id. 

4.  Statement  of  case.  The  plaintiff  purchased  a  ticket  at  reduced  rates  from 
agent  of  defendant  at  W  to  go  to  N  and  return,  signing  a  contract 
endorsed  on  the  ticket  to  make  a  continuous  journey  each  way.  By 
the  regular  schedule  for  several  months  the  mail  trains  at  night  did 
not  stop  at  W ;  the  plaintiff  resided  near  W,  and  was  frequently  there, 
but  testified  he  did  not  know  said  mail  train  did  not  stop  there,  and 
had  seen  notices  and  posters  in  the  depot,  but  had  not  read  them.  On 
his  return  trip  he  got  on  said  mail  train  at  C  and  came  to  K,  where 
a  new  conductor  took  charge  of  the  train,  to  whom  plaintiff  presented 
his  ticket,  when  said  conductor  told  him  the  train  did  not  stop  at  W, 
and  he  could  not  put  him  off  there  Plaintiff  requested  a  check  to 
get  off  at  M,  which  was  refused.  The  conductor  punched  and  took 
up  the  ticket.  The  train  did  not  stop  at  W  but  went  on  to  R  some 
miles  beyond,  the  conductor  exacting  regular  fare  beyond  W.  Heldf 
the  plaintiff  was  not  entitled  to  recover.     Id. 

5.  Statutory  precautions.  The  provisions  of  the  Code,  section  1166, 
Hub-sec.  5,  prescribing  the  duty  of  a  railroad  company  when  an 
animal  appears  on  the  road  to  prevent  an  accident,  do  not  apply  in 
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a  case  where  the  injury  to  stock  is  not  the  direct  result  of  the  moving 
train,  and  the  company  is  notj  liable  for  an  accident  in  which  they 
were  innocent  of  all  blame,  merely  because  one  of  the  requirements 
of  the  statute  was  not  complied  with.  Holder  v.  Chicago,  St.  lAtim  <fe 
New  Orleans  Railroad  O?.,  176. 

6.  Same.  Where,  therefore,  a  mule  jumped  on  the  track  of  a  rail- 
road company  in  front  of  a  moving  train,  ran  on  the  road  for 
two  hundred  yards,  and  then  on  a  trestle,  from  which  it  leaped 
and  was  killed,  the  train  being  stopped  before  reaching  the  trestle, 
it  was  not  error  to  charge  the  jury:  "If  you.  find  that  the  de- 
fendant's train  was  stopped  before  it  reached  or  overtook  the  plain- 
tifi's  mule,  and  that  the  mule  was  frightened  at  the  time,  and  ran 
along  the  track  of  defendant's  road,  and  jumped  off  and  killed  itself, 
the  defendant  would  not  be  liable  even  if  all  the  statutory  precau- 
tions were  not  complied  with  by  the  defendant.    Id, 

7.  Contrajd.  Sffdpping  8tf)ck\  A  railroad  company  shipped  a  car  of 
stoc^  and  the  contract  to  ship  provides :  "And  it  is  further  agreed, 
that  in  case  of  accident  to  or  delav  of  time  from  any  cause  whatever, 
the  owners  or  shippers  are  to  feed,  water  and  take  proper  care  of 
stock.''  The  circuit  judge  charged  that  in  all  cases  of  unavoidable 
delay,  the  railroad  was  by  the  contract,  obligated  to  feed  and  water 
the  stock.  This  was  error.  The  terms  of  the  contract  only  provide 
that  the  owner  or  shipper  shall  feed  and  water  the  stock  in  certain 
defined  emergencies,  and  does  not  undertake  that,  in  all  other  cases 
the  carrier  shall  do  so.    Louimilled'  Nashville  Railroad  v.  Treni,  82. 

8.  Condemnation  of  land,  Inlerest.  Pleadings  and  practice.  Where  peti- 
tion was  filed  under  section  1326,  el  aeq.y  of  the  Code,  to  have  dam- 
ages assessed  to  plaintiff  by  reason  of  the  road  passing  over  peti- 
tioner's land,  and  after  years  of  delay  in  litigation,  commissioners  or 
a  jury  were  appointed  by  the  circuit  court  to  assess  damages,  no  di- 
rections being  given  as  to  interest,  the  jury  fixed  the  damages  and 
made  their  report,  which  was  excepted  to  because  no  interest  was  al- 
lowed. Heldy  the  case  was  not  tried  as  a  jury  case,  but  the  court  acted 
on  the  report  and  the  facts  therein  stated  as  in  equity,  and  the  action 
of  the  court  does  not  have  the  effect  of  the  finding  of  a  jury,  and  that 
interest  might  be  allowed.  jE!fw/  Tennessee,  Virginia  &  Georgia  Rail- 
road Co.  V.  BurnetCi  JUxe^iUorSy  525. 

9.  Obstruction,  To  constitute  an  obstruction  within  the  meaning 
of  the  statute  prescribing  the  duties  of  a  railroad  company  when 
a  p<»rson,  animal  or  other  obstruction  appears  upon  the  road, 
the  animal  must  be  in  a  position  to  be  struck  or  directly  injured  by 
the  train  w^hile  moving  on  the  rails.     Railroad  v.  Rddmond,  205, 

10.  Same.  When,  statute  does  not  apply.  The  statute  does  not  apply 
when  the  animal  appears  on  some  other  part  of  the  company's  right 
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of  wuy,  and  the  duty  of  the  company  in  such  a  case  is  regulated  by 
the  principles  of  the  common  law.    Id. 

11.  Same,  Same.  Where  an  animal  was  on  the  company's  right  of 
way,  six  or  eight  feet  from  the  end  of  the  cross  ties  of  the  track,  with 
its  head  turned  from  the  road,  and  an  unobstructed  egress  in  that  direc- 
tion, it  was  error  to  charge  the  jury  that  it  was  the  duty  of  the  look- 
out to  watch  over  the  entire  right  of  way,  and  whenever  animals  on 
any  part  of  it  are  seen,  to  sound  the  whistle  to  frighten  them  away.  Id. 

12.  Purchase  of  tickets.  Evidence.  In  an  action  by  a  passenger  against 
a  railroad  company  for  wrongfully  putting  him  off  the  train 
for  failing  to  pay  the  fare  demanded,  it  is  competent  to  prove  by 
himself  and  other  witnesses  that  they  had  traveled  over  the  road 
between  the  termini  of  the  plaintiff's  trip,  with  and  without  tickets, 
and  never  paid  more  than  the  plaintiff  tendered  to  the  conductors. 
Lomsv'ille,  Nashville  &  Great  Southern  Railroad  Co,  v.  GuinaUy  98. 

13.  Regulation  about  tielcHs.  A  railroad  company  may,  by  a  regula- 
tion of  which  the  public  are  duly  notified,  establish  a  higher  rate  of 
fare  if  paid  on  the  cars  than  in  the  purchase  of  a  ticket  for  the  same 
trip,  but  the  fare  can  in  no  event  exceed  the  charge  limited  by  the 
charter.     Id. 

14.  Damagex.  Actual  compensation  is  the  measure  of  damages  in  all 
instances   in  whith  the  nature  of   the  case  admits  of  the  rule.     Id' 

15.  Same.  Exemplari/.  Exemplary  damages  are  allowed  when  the 
wrongful  act  is  done  with  a  bad  motive,  or  so  recklessly  as  to 
imply  a  disregard  of  social  obligations,  or  where  there  is  negligence 
so  gross  as  to  amount  to  positive  misconduct.  The  turpitude  of  the 
defendant's  conduct  is  alone  considered,  and  there  must  be  a  wrong 
intent  on  his  part,  or  the  wrongful  execution  of  a  homifide  intent.    Id. 

16.  Same.  Same.  Bemoving  passeni/er  from  train  for  non-payment  of 
fare.  Where,  therefore,  a  passenger  was  removed  from  the  car  of  a 
railroad  company  for  the  non-payment  of  the  fare  demanded  by  the 
conductor,  acting  in  good  faith  and  under  instructions  from  the  com- 

k^  pany,  in  a  peaceable  manner,  without  any  improper  conduct  on  the 
part  of  the  conductor,  the  passenger  would  not  be  entitled  to  exem- 
plary damages  unless  the  act  was  done  with  a  malicious  intent  on 
the  part  of  the  company  or  its  employees  to  defraud  or  oppreFs 
the  defendant,  or  passengern  in  his  situation.     Id. 

KATIFICATIOX. 
See  Libel. 

RECEIVER. 

See  Chancery  Pleadings  and  Practice;  Pleadings  and  Prac- 
tice. 
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See  Chancery  Pleadings  and  Practice. 

Levy  of  eztciUioju  The  equity  of  redemption  of  a  judgment  debtor  in 
land  acid  by  execution  is  not  leviable  by  another  execution  against 
the  |>errton  to  wliom  he  has  conveyed  hb  interent  in  the  land,  nor  will 
the  redemption  or  purchase  of  the  land  by  the  grantee  after  the  sec- 
ond levy  and  sale  relate  back  so  aa  to  give  the  purchaser  at  the  second 
execution  sale  a  good  title.     Smith  v.  Taylor^  738. 

REGISTRATION. 

See  Deed  in  Tri'st. 

REMAINDER-MAN. 
See  Life  TENAjn?. 

REMOVAL  OF  OOINTY  SEATS. 
See  C0N8TITUT10NAX  Law. 

RENT, 

See  Landlord  and  Tenant.  * 

Sale  of  land.  Upon  a  sale  of  land  by  the  chancery  court  the  purchaser 
is  entitled  to  rent  from  the  time  when  the  right  of  possession  at- 
taches. If  the  decree  of  confirmation  postpones  the  possession  of 
the  purchaser,  he  will  not  be  entitled  to  rent  from  confirmation, 
but  from  right  to  possession.     LaUa  v.  Pierre^  267. 

REPLEVIN. 

See  Pleadings  and  Practice;  Carrier. 

RESULTIN(J  TRUST. 

See  Fraud;  Guardian  and  W^rd. 
REVIVOR. 

See  Supreme  Court  Practice. 

SALE  OF  LAND. 

See  Chancery  Pleadings  AND  Practice ;  Taxation;  Rents;  No- 
tice; Taxes. 

Life  tenant  and  remainderman.  Appeal.  Revivor.  S  sold  a  tract  of  land 
to  J,  in  which,  under  a  will,  his  wife  had  a  life  estate,  and,  by  the 
terms  of  the  will,  upon  her  death  vested  in  her  son.    S,  his  wife  and 
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son,  then  of  age,  executed  a  title  bond  and  afterwards  a  deed.  Upon 
proper  pleadings,  it  was  held  by  the  chancellor  that  the  sale  was 
void  as  to  the  wife.  An  appeal  was  taken,  and  before  hearing  the 
wife  died.  Held :  That  the  sale  was  void  as  to  wife,  but  she  having 
died  pending  the  appeal,  the  son  was  bound  by  the  deed,  and  the  sale 
was  sustained.    Springfield  v  JackaoHj  348. 

SALE  OF  PERSONALTY. 

See  Married  Women. 

SALE  OF  PROPERTY  OF  PERSON  TTNDER  DISABILITY. 
See  Chancery  Pleadings  and  Practice. 

WitnessfJi.  Upon  application  for  the  sale  of  property  of  persons  under 
disability,  a  witness  who  testified  that  he  had  agreed  to  purchase  at 
a  designated  sum,  may  purchase  at  the  sale  of  such  property  and 
the  sale  will  not  be  void  under  sec.  3339  of  Code.     Hunt  v.  (jl^rnnj  16. 

SHERIFF. 

See  Garnishment. 

1.  Duly  of  sheriff  under  order  of  aale  in  attachment  proceeding.  Where 
order  of  sale  is  regularly  issued  by  a  justice  in  attaclmient  pro- 
ceeding, the  officer  is  bound  to  sell,  though  title  to  the  proiH»rty  is 
disputed,  and  the  plaintiff  does  not  give  indemnity  bond.  The  order 
of  the  court  having  custody. of  the  property  is  complete  protection  to 
him  in  making  the  sale.  If  attachment  proceedings  are  irregular, 
but  not  void,  the  sheriff  must  execute  the  order  of  sale.  State  v. 
Manly  636. 

2.  Statement  of  case.  In  an  action  on  sheriff's  l)ond  for  failure  to  execute 
and  return  order  of  sale  issued  by  a  justice  of  the  peace  in  attachment 
proceedings,  the  officer  returned  the  order  endorsed,  "  I  went  on  to  sell 
the  corn,  and  it  was  disputed,  and  I  would  not  sell  without  a  bond." 
Heldj  the  officer  could  not  require  inderaity  bond  in  such  case,  and  he 
was  liable.    Jd. 

3.  Special  deputy  sheriff.  A  .special  deputy  sheriff  appointed  for  one 
year  to  preserve  the  peace  and  prevent  infractions  of  the  law,  and 
to  make  arrests  and  deliver  all  prisoners  to  the  county  jail,  is  a 
civil  officer  within  the  meaning  of  the  Code,  sec  4750,  and  entitled  to 
the  sum  of  $50  in  the  bill  of  costs  for  arresting  and  prosecuting  to 
conviction  any  person  guilty  of  the  offenses  mentioned  therein.  Beves 
V.  State,  124. 

SHIPPING  STOCK. 

See  Railroads. 
50 — VOL.   11. 
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SLANDER. 

See  Pleadings  and  Pbactice. 

SOCIAL  CLUBS. 

SeUing  Uqtwrs.  A  social  club  organized  under  the  act  of  1875,  ch.  142> 
section  1,  sub-sections  3  and  5,  maintained  a  library,  gave  mu- 
sical entertainments,  afforded  meals  for  its  members,  and  kept  a 
small  stock  of  liquors,  which  were  for  the  use  of  its  members,  mem- 
bers paying  for  each  drink  as  it  was  taken,  but  no  profit  was  made  for 
the  club  upon  the  liquors,  the  stock  of  which  waa  in  part  kept  up  by 
the  monthly  dues  of  members.  JEfe/d,  the  club  was  not  liable  to  pay 
a  privilege  tax  as  a  retail  liquor  dealer.  Tenue^itee  Club  of  Memphia 
V.  Dwyer,  452. 

STATE  NOT  TO  GIVE  SECURITY. 
See  Pleadings  and  Practice. 

STATUTES  CONSTRUED. 

Back-tax,  act  of  1882 300 

Back-tax  collector,  act  of  1879,  ch.  92,  and  act  of  1883 410 

Chancery  jurisdiction,  act  of  1877,  ch.  97 254 

Dealing  in  futures,  act  of  1883,  ch.  IOC,  sec.  4 77 

Homestead  not  divested  except  for  benefit  of  wife  and  children, 

act  of  1868 « 642 

Indebtedness  of  Memphis,  act  of  1883,  ch.  162  and  190 493 

Jury  or  no  jury,  act  of  1875,  ch.  4 190 

Municipal  corporation,  power  to  issue  bonds,  act  of  1870,  ch.  53, 

sees.  4  and  15.. 332 

lietail  liquor  dealers,  act  of  1876,  ch.  142 452 

Retail  liquor  dealers,  act  of  1877,  ch.  23,  sec.  1 659 

Semi-annual  report  to  county  court,  act  of  1879,  ch.  76 546 

Statutory  misdemeanor,  act  of  1879,  ch.  166,  sec.  1 ^474 

SUIT  UPON  COI^PONS. 

See  Pleadings  and  Practice. 

SUITS  AGAINST  COUNTIES. 
See  County  Warrants. 

SUPREME  COURT  PRACTICE. 

1.  Evidence,  Oenercd  exception.  Where  the  ruling  of  the  trial  judge  in 
rejecting  testimony  indicates  that  he  understood  it  to  be  offered  for  a 
purpose  for  which  it  was  inadmissible,  he  cannot  be  put  in  error  by 
a  mere  general  exception,  which  does  not  call  to  his  attention  an- 
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other  parpoBe  for  which  it  would  have  been  admissible.    Jom^  and 
Perty  v.  State,  468. 

2.  Proper  erereise  of  disereticn  presumed.  The  presumption  is  always 
in  favor  of  the  proper  exercise  of  judicial  discretion  in  the  con- 
duct of  a  trial,  and  it  must  affirmatively  appear  that  injustice  has 
been  done  l)efore  the  Supreme  Court  will  reverse  for  the  abuse.    Id, 

3.  County  imrraiitn.  Pleadings  and  practice.  Supreme  Court  pra^Uiee. 
Whether  county  warrants  are  instruments  of  such  a  character  that 
suits  may  be  predicated  upon  them  is  not  determined  in  this  case. 
No  such  objection  was  raised  in  the  court  below,  and  such  objection 
cannot  be  made  now  in  the  Supreme  Court.  The  same  is  true  as  to 
the  objection  that  county  warrants  are  not  negotiable,  and  suit  cannot 
be  maintained  in  name  of  assignee.     Gibson  County  v.  Bains,  20. 

4.  Motion  to  quash.  The  Supreme  Court  will  not  notice  a  motion  to 
quash  a  warrant  which  fails  to  state  any  ground  for  the  motion. 
Railroad  v.  Reidmond,  205. 

5.  Reversal.  The  manner  of  the  examination  of  witnesses  is  left  largely 
to  the  discretion  of  the  trial  judge,  and  the  Supreme  Court  will  not 
reverse  unless  it  affirmatively  appear  he  has  committed  error.  It  is 
not  error  for  the  trial  judge  to  say  to  counsel,  in  the  presence  of  the 
jury,  that  he  is  treating  a  witness  unfairly  and  harshly,  and  that  there 
uxts  nothing  wrong  or  improper  in  her  conduct  to  justify  such  treatment) 
where  it  is  plain  such  remark  had  reference  to  the  demeanor  and 
not  to  the  testimonv  of  the  witness.     CurroU  v.  State.  480. 

6.  Reversed.  Verdict  against  evidence.  The  Supreme  Court  will  not 
grant  a  new  trial  on  a  mere  preponderance  of  evidence  against  the 
verdict.     Cumphcll  v.  Hamilton,  440. 

7.  Revivor.  Non-resident  heirs.  The  non-resident  heirs  of  the  appellant 
in  an  action  of  replevin,  who  was  the  defendant  })elow  and  who  died 
pending  the  appeal  in  this  court,  may  revive  the  suit  in  their  names, 
if  no  person  will  administer  on  the  estate  in  this  State.  Campbell  v. 
Hvhbard,  6.  i 

8.  Same.  Pica.  Upon  motion  made  to  revive,  the  appellee  may 
plead  that  the  j)er8ons  moving  are  not  the  heirs  or  all  the  heirs  of 
the  deceased,  and,  upon  issue  joined  on  the  plea,  the  proof  of  heir- 
ship may  be  made  in  open  court,  or  by  depositions  taken  on  notice, 
or  before  the  clerk  upon  a  reference  to  him  for  the  purpose,  the  latter 
being  the  most  convenient  mode.      Id. 

9.  Same  Same.  It  is  not  a  good  plea  to  the  motion  to  revive  that 
the  ap{x>llant  had  made  a  will  in  the  State  of  his  domicil,  which  had 
been  probated  in  that  State,  and  that  certain  persons  named  therein 
had  qualified  as  executors  thereof  under  the  laws  of  that  State.    Id. 
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10.  Innocuous  error.  The  Supreme  Court  will  not  reverse  merely  be- 
cause the  circuit  judge  has  erroneously  charged  upon  pleas  in  sup- 
port of  which  no  evidence  was  introduced.     Railroad  v.  Hays,  382. 

11.  Objections  to  evidence  must  he  special.  In  order  to  put  the  court  in 
error  in  the  admission  of  testimony,  the  sj)ecific  ohjection  to  it  must 
be  pointed  out.     Pichtt  v.  Btrydy  498. 

SURETY. 

See  Chancery  Pleadings  ani>  Practtce;  Pleai)INg.s  and  Prac- 
tice; HoND;  Appkal. 

SURFACE  WATER. 
See  Easement. 

SURVEYOR. 

Sec  Chancery    Pleadtncjs   and    Practice;      Chancery    Court 
Jurisdiction. 

SURVIVORSHIP. 

See  Limitations. 

TAX.\TION. 

1.  A»f^'s»incnt.  If  the  description  of  land  in  llio  assessment  for  taxa- 
tion is  not  sufficient  to  identify  the  land  the  assessment  is  void ; 
and  a  sale  under  such  as-sc'^sment  is  void;  and  the  defect  is  not  cured 
by  the  land  being  accurately  det<cril)L>d  in  the  report  of  sale.  Mayttr 
and  Aklemien  of  Murriatown  v.  Kinr;  and  Wiff,  669. 

2.  Same.  Tracts  not  contif/uoiis.  Where  several  j>iocos  of  property  not 
contiguous  were  assessed  in  the  name  <)f  tlie  stune  ju'rson,  it  was 
illegal  to  sell  one  for  taxes  assessed  upon  all.     Id. 

TAX  ASSESSMENT. 

1.  Tax  collectors.  Pleading  and  practice.  ComUitulifynal  law.  The  act 
of  1879,  ch.  79,  which  empowers  tax  collectors  to  assess  all  prop- 
erty which  has  not  been  assessed,  and  to  pr(>cee<l  to  collect  the 
taxes,  expressly  provides  that  the  >uit  for  tlifse  taxes  shall  be  com- 
menced by  warrant  before  a  justice;  that  the  warrant  may  be  for 
tlu»  State,  county  and  municipal  ta::ts  jointly  m*  separ.aoly,  and 
confers  upon  the  justice  jurisdiction  in  jill  such  cases,  no  matter 
what  may  be  the  amount.  These  details  are  all  included  in  the 
subject  of  the  c;ij)tion,  which  is  "  .\n  act  for  the  mort»  rigid  col- 
lection of  the  revenue."       WiL-ton  v.  Iknfon,  51. 

2.  PlendingH  and  practice.  The  statute  does  not  re(piire  that  the 
warrant  should   show  or   be  accompanied  with  tiie  authority  under 
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which  the  suit  is  brought  for  the  respective  taxes,  and  a  motion  to 
dismiss  for  want  of  such  authority  would  not  lie.  The  mode  of 
raising  the  question  would  be  by  a  rule  on  the  tax  collector  to  estab- 
lish his  authority,  upon  a  prima  facie  showing  of  the  want  of  author- 
ity bv  affidavit  or  otherwise.     Id, 

3.  Assessment,  How  made  by  tax  colleciar.  The  assessment  of  the 
omitted  property  may  be  made  by  ^le  tax  collector  in  writing  on  a 
sheet  of  paper,  sj^ecifying  the  propeitjr  and  its  assessed  value,  dated 
and  officially  signed,  accompanied  b^  a  statement  of  the  amount  of 
tax  thereon  due  the  State,  county  and  municipality.     Id. 

4.  Same,  May  be  made.  When,  The  assessment  may  be  made  by 
the  tax  collector  whose  duty  it  was  to  collect  the  taxes  for  the  givea 
year,  at  any  time  during  his  official  term.     Id. 

TAXES. 

See  Constitutional   Law;    Homestead;    Ck)RPORATiON,  Munici- 
pal;   Trustee;    Privilege;    I>ife  Tenant. 

1.  AssesfrmeTil:  Exemption.  A  railroad  was  by  charter  exempt  from 
taxation  for  twenty  years,  which  ended  in  March,  1877.  The  taxes 
assessed  for  1877  were  assessed  in  April.  The  company  paid  a  pro 
rata.  Held :  The  company  was  liable  for  all  the  taxes  assessed  for 
1877.  When  the  taxes  were  assessed  no  exemption  existed.  MeClel- 
lan  v.  Memphis  <&  Charleston  Railroad  Company^  330. 

2.  Act  of  1882  mnstrued.  An  act  of  the  Legislature  of  April  26, 
1882,  entitled.  An  act  to  provide  for  the  more  efficient  collection  of 
back  taxes,  is  a  special  remedy,  and  must  be  strictly  pursued.  A  pur- 
chaser at  a  sale  made  under  said  act  will  be  relieved  of  his  purchase 
unless  the  requirements  of  the  act  are  followed.    State  v.  Woodruffs  300, 

3.  lAen.  Bank  of  Tennessee.  The  purchase  of  land  by  the  Bank  of  Ten- 
nessee does  not  extinguish  pre-existing  tax  liens.  State  of  Tennessee 
and  County  of  Shelby  v.  Ewing,  172. 

TAXES,  MUNICIPAL, 

Statute  of  limitations.  Presumption  of  payment.  The  general  statute  of 
limitations  is  no  defense  to  the  enforcement  of  its  taxes  bv  a  muni- 
cipal  corporation,  nor  will  the  1  ipse  of  time  or  laches  of  the  city  offi- 
cisils  prevent  the  recovery  of  a  tax  properly  assessed  if  clearly 
hhown  to  be  unpaid,  but  the  lafwe  of  time,  in  connection  with  other 
circumstances,  may  raise  a  presumption  of  fact  that  the  tax  haw 
been  paid,  which  will  establish  the  defense  of  payment  unless  rebutted. 
EUiott  v.  WiUinmsoii,  38. 

TAX  COLLECTORS. 

See  Tax  Assessment. 
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TORT  FEASORS. 

See  Pleadings   and    Practice. 

TRIAL  BY  JURY. 

See  Plkv DINGS  and  Practice. 

TRUST KE. 

ComjieusKUion.  Side  of  land.  The  trustee  of  S'lel by  county  is  entitled  to 
a  fee  of  fifty  cents  upon  each  tract  of  land  sold  by  him  and  bought 
by  the  Treasurer  for  delinquent  taxes,  levied  for  the  Taxing  District 
of  Memphis.     Tmdee.  v.  TaxiiKj  District^  162. 

USAGE  OF  TRADE. 
Sec  Bailment. 

WAIVER. 

See    RxlLROADS;    PLEAI)IN(iS   AND    PRACTICE. 

WARRANTY. 
See  Fraud. 

WIDOW. 

See  Dower. 

WILLS. 

J.  What  conaiituieA.  All  thil  is  required  to  constitute  **  a  paj)er  writ- 
ing appearing  to  be  the  will  of  a  deceased  |H?r8on,"  within  the 
meaning  of  the  Co<le,  nee.  2163,  is  that  the  writing  should  purport  to 
be  a  disposition  of  the  writer's  proj)erty  after  death.  Reagan  v.  Stan- 
ley, 316. 

2.  Valuable  papers.  Valuable  papers,  within  the  meaning  of  the  same 
section,  are  not  pa[)ers  having  a  money  value,  but  only  such  as 
'*  are  kept  and  considered  worthy  of  being  faken  care  of  by  the 
])articular  person."     Id. 

3.  Ilnlngraphic.  Entries  in  a  continuous  diary  purporting  to  make 
a  disposition  of  the  writer's  propi-riy  after  death,  written  and  signed 
by  him,  the  handwriting  being  proved  as  requireil  by  statute,  may 
be  probated  as  a  hob  graphic  will.     Id. 

4.  Ilnndirridriff.  An  entry  in  a  continuous  diary,  written  by  the  party 
himself,  purporting  to  make  a  disposition  of  his  property  after 
death,  may  be  set  up  as  a  will  of  i>ersonalty,  although  not  signed 
nor  attested,  if  the  handwriting  be  sufficiently  j)roved.     Id. 

5.  licvitrtdion.  All  wills  are  of  e<jual  grade  or  solemnity  to  the  ex- 
tent  of  their  valid  provisions  after  probate,  and,  therefore,  a  later 
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informal  will,  neither  signed  nor  witnessed,  net  up  as  to  personalty, 
will  to  that  extent  revoke  a  prior  holographic  will.    Id 

6.  Rule  in  Shelly^s  case.  Where  the  testator  bequeathed  land  to  trus- 
tees for  the  sole  use  and  benefit  of  his  son  J.,  ^'and  after  his 
death  for  the  like  use  and  benefit  of  his  heirs-at-law"  :  Ilcld^  within 
the  rule  in  Shelly's  case,  and  that  as  the  will  was  made,  and  the  tes- 
tator died  before  the  act  of  1851-2,  abolishing  the  rule  in  Shelly's 
case,  it  should  be  construed  according  to  the  law  at  the  time  the  will 
took  effect  under  which  J.  took  the  absolute  estate.  WiUiatns  v.  Wil- 
liatnSy  652. 

• 

7.  ConHiruction.  A  clause  of  the  will  provides  as  follows:  "  I  give  and 
bequeath  to  my  oldest  son,  James  A.  Thomas,  the  fifty-five  acres 
he  now  lives  on  during  his  natural  life,  provided  he  has  no  children, 
and  if  he  should  have  children,  I  give  and  bequeath  it  unto  them, 
and  in  case  he  shouM  have  no  children  at  his  death,  it  is  to  re- 
turn back  to  my  then  living  children,  unless  he  should  fail  to  pay 
Thonuis  D.  Thomas  "a  not«  of  hand  that  I  stood  his  security  for  $150 
bearing  interest  from  date,  and  if  he  fails  to  pay  the  note,  the  said 
land  is  to  be  sold  and  pay  it."  Heldj  that  the  children  of  Thomas  had 
no  interest  in  the  land,  he  having  failed  to  pay  the  note.  The  estate 
never  vested  in  the  father,  nor  gave  any  right  to  the  children,  until 
the  condition  was  performed.     Thoniaa  v.  NortheroHSf  345. 

8.  ConMruHion.  Ordinary  words  conveying  the  absolute  title,  will  not, 
without  superadded  words  giving  unlimited  power  of  disposition,  de- 
feat an  executory  devise.    Read  v.  WatkiiWy  158. 

8^.  The  second  and  third  clauses  of  Jthe  will  of  Francis  King  are  as  fol- 
lows :  "  I  give  and  bequeath  to  my  wife  Ijucy  the  house  and  farm 
and  survey  i>ertaining  thereto  of  sixty  acres,  with  cattle,"  etc.  "I 
bequeath  to  my  children  the' balance  of  my  iierishable  property  and 
the  farm  and  fifty  acres  of  land,  the  lower  survey,  the  place  where 
Thomas  Bruce  now  lives,  to  be  equally  divided  among  themselves." 
On  demurrer  to  the  bill  filed  by  the  heirs  of  said  Francis  King,  after 
the  death  of  his  widow,  claiming  the  lands,  it  was  held  "there  being 
nothing  in  this  language  or  context  of  the  will  indicative  of  a  con- 
trary intention,  it  is  clear,  nothing  more  appearing,  the  entire  estate 
of  the  testator  pasvsed  to  his  wife  by  the  seccmd  clause."  But  it  being 
insisted  that  the  lands  set  out  in  said  claims  is  the  same,  the  court 
being  unable  to  determine  as  to  the  fact,  overruled  the  demurrer  and 
remanded  the  cause  for  answer  and  proof.     King  v.  Miller,  633. 

WITNESSES. 

See  Sale  of  Property  of  Persons  Tnder  Disability. 

WORK-HOUSE. 
See  (Contempt. 
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